This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


OP- 


Probate  Reports  Annotated: 


0ONTAix«UiO 


RECENT  CASES  OF  GENERAL  VALUE  DECIDED 

IN  THE  COURTS  OF  THE  SEVERAL  STATES 

ON  POINTS  OF  PROBATE  LAW, 


WITH 


NOTKS    AND    R&KKRKNCE^S. 


By  GEORGE  A.  CLEMENT, 

OF  THE  NBW  YORK  BAB. 
▲X7TH0B  OF  CLEMENT'S  DIGEST  OF  FIBB  mSUBANGE  DECISIOKB. 


Vol.  VII. 


NEW  YORE : 

BAKER,  V00RHI8  &  COMPANY. 

1903. 


COFTBIOBT,  1906» 
BT 

BAKER,  V00RHI8  &  COMPANY. 


J.  B.  LYON  COMPANY 

PRINTBBS    AND    BINUBSS 

ALBANY,    N.    Y. 


TABLE   OF   CASES   REPORTED 

IN  THIS  VOLUME. 


ALLEN  V.  KELLY  et  al.  (171  N.  Y.  i,  656;  63  N.  E.  528,  iioo)  .       .646 
Guardian  —  Liability  on  bond. 

ALLEN  V.  McGEE  et  al.  (Indiana;  62  N.  E.  1002)      .       .       .       .498 
Wills  —  Trusts  —  Devise  for  use,  benefit,  and  support  — 
Enforcement  —  Legatees   as   trustees  —  United   legal   and 
equitable  titles. 

AMES  V.  AMES,  (40  Ore.  4OS;  ^  Pac.  737)         •       •       •       •       -536 
Will  —  Attestation  —  Testamentary  capacity  —  Undue  in- 
fluence. 

AMETRANO  v.  DOWNS  et  al  (170  N.  Y.  388;  63  N.  E.  340)  .       .664 
Wills — Rights  of  devisee  •— Lands  afterward  condemned. 

AMMONS  et  al  v.  AMMONS  et  al,  (50  W.  Va.  390;  40  S.  E.  490.  3i3 
Infants'  estate  —  Sale  —  Illegality  —  Remedy  of  purchaser 
—  Enforcement  of  payment  —  Correction  of  error  —  Sum- 
mary PROCEEDING. 

AUGER  et  al  v.  TATHAM  et  al  (191  111.  296;  61  N.  E.  77)    *       -43 
Wills  —  Intention  of  testator  —  Bequest  to  class  —  Con- 
struction. 

BACON  V.  BACON,  (Massachusetts;  62  N.  E.  990)  .       .       .       .581 
Appeal  —  Exceptions  —  Waiver  —  Wills  —  Contest  —  Undue 
influence  —  misleading       instructions  —  testamentary 

CAPAaTY. 

BAIRD  et  al.  v.  HARPER,  (Delaware;  51  Ad.  141)  .       .       .       .422 
CONTRACTS  —  Variance    in    duplicates  —  Administrators  — 
Surviving  partners  —  Estoppel. 

BOGGS  et  al  v.  BOGGS,  (62  Neb.  274;  87  N.  W.  39)  .       .       .       .48 
Will  —  Undue  influence  —  Confidential  relations  —  Burden 

OF  PROOF. 

[iii] 


iv  TABLE  OF  CASES  REPORTED. 

PAOB. 

BO  WEN  V,  LANSING  et  al  (Michigan;  88  N.  W.  384)    .       •       .273 
Land  contract  —  Death  op  vendor  —  Interest  op  heir  —  Levy 
op  execution. 

BOYER  et  al.  v,  ROBINSON,  (26  Wash.  117;  66  Pac.  119)        .       .  102 
Wills  —  Liability  op  devisees  —  Payment  op  claims  due  es- 
tates —  Right  op  creditors  op  devisees  —  Actions  —  Plead- 
iNa 

BRIGGS  v.  PROBATE  COURT  OF  WESTERLY,  (23  R-  I.  125; 

50  Ati.  335) 58 

Wills  —  Executors  —  Appointment  —  Decuning  trust  —  Re- 
consideration —  Probate  Court  —  Jurisdiction  —  Petition 
—  Notice. 

BUNNELL  et  al.  v.  BUNNELL,  (Kentucky;  64  S.  W.  4^)        .       .  ill 
Deeds  —  Delivery  —  Acceptance  —  Arbitration  and  award  — 
Compromise  op  controversy  as  to  inpant's  lands  —  Opening 
op  judgment  against  inpant  —  Res  adjudicata  —  Equity. 

BURTON  V.  WILLIAMS,  (Nebraska;  88  N.  W.  765)        -       •       •  387 

Grant  op  administration  —  Extraterritorial  eppect  —  Action 

against  administrator  —  Judgment  —  Personal  liability. 

CANFIELD  et  al.  v.  CANFIELD  et  al,  (62  N.  J.  Eq.  578;  50  Atl. 

471) 202 

Will  —  Construction  —  Noncompliance  with  terms  —  Lapsed 
LEGACY  —  Eppect  —  Conversion  op  real  into  personal  estate. 

CARR  V.  HULL  et  al.  (65  Ohio  St.  394;  62  N.  E.  439)        •       •       .229 
Descent  op  realty  —  Liabiuty  por  debts  —  Sale  to  pay  costs. 

CHAPMAN  V.  CHENEY,  (191  111.  574;  61  N.  E.  363)      ..       .  "5 
Wills  —  Limitation  over  —  Remoteness  —  Lipe  or  lives  in 
being  —  Determinable  pee. 

CHASE  V.  HOWIE,  (63  Kan.  320;  67  Pac.  822) 548 

Will  —  Construction  —  Nature  op  estate. 

CHICAGO  TITLE  &  TRUST  CO.  et  al.  v.  McGLEW,  (193  HI.  457; 

61  N.  E.  1018) 224 

Administration  —  Claims  —  Priority  —  Servant's  wages  — 
Account  stated  —  Consideration  —  Evidence  —  Statutes. 

COTTINGHAM  v.  MOORE  et  al.  (128  Ala.  209;  30  So.  784)    -  i 

Sale  op  decedent's  land  —  Bill  to  set  aside. 


TABLE  OF  CASES  REPORTED.  y 

PAOB. 

CUTLER  V.  CUTLER  et  al,  {130  N.  C.  i ;  40  S.  E.  689)    .       .       -559 
Wills  —  Execution  —  Revocation  —  Burden  of  proof  —  Ai>- 
MissiON  —  Use  on  second  trial. 

DALLAS  COUNTY  v.  CLUB  LAND  &  CATTLE  CO.  et  al.  (Texas; 

66  S.  W.  294) 462 

School  lands  —  Conveyance  —  Appucation  of  proceeds  —  Con- 
ditions OF  RECOVERY  —  ADMINISTRATORS  —  COVENANTS  OF  WAR- 
RANTY. 

DANIELS  V.  BENTON  et  al,  (180  Mass.  559;  62  N.  E.  960)    .       .  471 
Legacies^— Interest  — Time  of  accrual. 

DAVIS  et  al,  v,  DENNY  et  al,  (94  Md.  390;  50  Atl.  1037)        .       .  40S 
Wills  —  Testamentary  capactty. 

DECKER  V,  KANOUS'  ESTATE,  (Michigan;  88  N.  W.  398)    .       .  281 

Decedent's    estate  —  Allowance    of    claims  -—  Services    of 

daughter  —  implied  contract  —  evidence  —  sufficiency. 

EISSLER  V,  HOPPEL  et  al.  (Indiana;  62  N.  E.  692)       .       .       .489 
Wills  —  Contest  —  Contracts  between  heirs  —  Release  of 
expectancy  —  pubuc  poucy. 

FLOOD  V.  KERWIN  et  al.  (113  Wis.  673;  89  N.  W.  845)  .       .       .  672 
Wills  —  Execution  —  Uncertainty  —  Probate  —  Notice  — 
Affidavit  of  publication  —  Appeal  —  Findings. 

FURST  et  al,  v.  ARMSTRONG  et  al.  {202  Pa.  St  348,  359;  Si  Atl. 

996) 699 

WiLts  —  Executor  carrying  on  business  —  Liability  of  es- 
tate for  debts. 

GANNON  V;  PETERSON  et  al  (193  HI.  372;  62  N.  E.  210)      .       .  254 
Wills  —  Executory  devise  —  Determinable  fee  —  Equitable 
waste  —  Injunction. 

GAY  V.  MOONEY,  {e?  N.  J.  L.  27,  687;  50  Atl.  596)  .       .       .       .  210 
Claims  against  decedent's  estate  —  Evidence  —  Services  ren- 


GEE  et  al.  v.  HASBROUCK  et  al  (128  Mich.  509;  87  N.  W.  621)    .  172 
Appeal  —  Review  of  facts  —  Wills  —  Construchon  —  Rights 
OF  DEVISEE  —  Accounting  by  executor. 


vi  TABLE  OF  CASES  REPORTED. 

I 

PAOB.  I 

GLASCOTT  V,  BRAGG  et  al.  (in  Wis.  605 ;  87  N.  W.  853)       .       •  212  | 

Wills  —  Revocation  —  Imfucation    of    law  —  Masriags  —  1 

Birth  op  issue  —  Adophon. 

I 
GREENE  V.  BROWN  ei  al,  (180  Mass.  308;  62  N.  E.  374)        •       •  385 
Executors  —  Equity  —  Suit  tor  accounting  —  Jurisdiction. 

GUDDEN  V.  GUDDEN'S  ESTATE,  (113  Wis.  297;  89  N.  W.  in)  .  s» 
Loan  to   husband  by  wife  —  Amount  —  Evidence  —  Sufh- 
OENCY  —  Limitations  —  Trial  by  court. 


181 


HALSEY  et  al.  v,  GEE  et  al.  (79  Miss.  193;  30  So.  604)    . 
Wills  —  Construction  —  Descent  —  Incumbrances. 

HAM  et  al.  v.  TWOMBLY,  (Massachusetts;  63  N.  E.  336)        .       .  651 
Wills  — -  Trusts  —  Illegality  —  Devise  in  remainder. 

HAMBURGER  et  al  v.  RINKEL  et  al.  (164  Mo.  3g8;  64  S.  W.  104).    14 
Wills  —  Undue  influence  —  Evidence  —  New  trial  —  Mis- 
conduct OF  JURORS  —  Impeachment  op  witnesses. 

HENRY  V.  DAY,  (114  Iowa,  454;  87  N.  W.  416)        .       .       .       .178 
Executors  —  False  statements  as  to  solvency  of  estate  ^  Fil- 
ing claims  —  Expiration  of  statutory  time. 


HERDLITCHKA  et  al.  v.  FOSS  et  al.  (Nebraska;  89  N.  W.  300)    .  S3i 
Wills  —  Construction  —  Charge  on  estate  —  Executors  as 
legatees  —  purchasers  of  realty. 

HOMER  et  al.  v.  LANDIS  et  al.  (Maryland;  52  Atl.  494)        .       .  738 
Wills  —  Construction  —  Annuity  —  Income. 

In  re  BELL'S  ESTATE,  (135  Cal.  194;  67  Pac  123)        .       .        .310 
Executors  —  Removal  —  Mismanagement    and    neglect  — 
Fraud  —  Discretion  of  Probate  Court. 

In  re  BRYANTS  ESTATE,  (73  Vt.  240;  50  Atl.  1065)     ...    12 
Claim  against  estate  —  Contract  with  decedent  —  Evidence 
—  Sufficiency. 

In  re  CAMPBELL'S  WILL,  (170  N.  Y.  84;  62  N.  E.  1070)        .       .  483 
(Codicil  —  Effect—  Repubucation  of  former  wm^ 


TABLE  OF  CASES  REPORTED.  vii 

PAOB. 

In  re  CLAFLIN'S  WILL,  (73  Vt  129;  50  Ad.  815)    ....      7 
Wills  —  Execution  —  Pubucation  —  Attestation  —  Direct- 
ing VERDICT. 

In  re  KOPMEIER,  (113  Wis.  233;  89  N.  W.  134)        •       .       .       •  5^6 
Wills  —  Construction  —  Estate     conveyed  —  What     law 
GOVERNS  —  Suspension  of  alienation. 

In  re  LESTER'S  ESTATE.    WEBB  et  ai  v.  JOHNSON  et  al,  (115 

Iowa,  I ;  87  N.  W.  654) .       .180 

Wills  —  Construction  —  Parol  evidence  —  Adicissibiuty. 

In  re  RICHMOND  et  al.  {168  N.  Y.  38s ;  61  N.  E.  647)        ..        -  216 
Devise  of  realty  —  Sale  to  pay  debts. 

In  re  RUSSELL  et  al,  (168  N.  Y.  169;  61  N.  E.  166)    .       .       .       .  163 
Will  —  Construction. 

In  re  SLOCUM  et  al.  (169  N.  Y.  153;  62  N.  E.  130)    ,  .235 

Will  —  Construction  —  Income  earnings  of  firm  ratoncRTY  — 
Executors  —  Commissions. 

/wr^TOBIN,  (196III.  484;63N.  E.  1021) 658 

Wills  —  Attesting  in  testator's  presence  —  Proceedings  for 
PROBATE  —  Witnesses  —  Evidence. 

JESTER  et  al.  v.  GUSTIN  et  al  (Indiana;  63  N.  E.  471)    .       .         668 
Bequest  of  debt  —  Right  to  recover  —  Pleading  —  Action  by 
DEVISEE  —  Instruments  attached  to  pleadings  —  Necessity 

—  Executors  and  administrators. 

JONES  V.  COLLINS  et  al,  (94  Md.  403;  51  Atl.  398)        .       .       -435 
Wills  —  Mental  incapacity  —  Insanity  —  Insane  delusion 

—  Evidence  —  Admissibility  —  Nonexpert  testimony  —  Testi- 
mony OF  PHYSiOAN  —  Burden  of  proof  —  Instructions. 

JORGENSON  v.  LARSON,  (85  Minn.  134;  88  N.  W.  439)        .       .  285 
Claims  against  decedent's  estate  —  Failure  to  present. 

KELLY  V,  STEVENSON  et  al,  (85  Minn.  247;  88  N.  W.  739)    .       .  392 
Will  —  Revocation  —  Marriage. 

KINNEY  V,  NEWBOLD,  (115  Iowa,  145 ;  88  N.  W.  328)    .       .       .268 
Distribution    of    estate  —  Advancements  —  Settlement    of 
disputed  claims. 


viii  TABLE  OF  CASES  REPORTED. 

PAOB. 

KLINGv.  BODNER,  (65  Ohio  St  86;  61  N.  E.  148)      ..       .    31 
Statute  of  frauds  —  G)ntract  to  devise  realty  —  Validity  — 
Part  performance. 

LEDEBUHR  v.  WISCONSIN  TRUST  CO.  OF  MILWAUKEE, 

(112  Wis.  657;  88  N.  W.  607) 398 

Mutual  benefit  societies  —  Certificate  —  Designation  of 
beneficiary  —  Appointment  by  will  —  Probate  Court  — 
Jurisdiction  —  By-laws  — -  Action  —  Defenses  —  Costs. 

LYDICK  V,  CHANEY  et  al.  (Nebraska;  89  N.  W.  801)    ..       .  59^ 
Executor  —  Decree   on    accounting  —  Personal   uabiuty  — 
Enforcement. 

MANSFIELD  et  al.  r.  McFARLAND,  (202  Pa.  St.  173;  Si  AU.  763).  609 
Foreign  executors  —  Action  in  the  State. 

McCOY  V.  CONRAD  et  al.  (Nebraska;  89  N.  W.  665)        ..       .  599 
Probate  of  will  —  Competency  of  witnesses  —  Evidence  of 
execution. 

MILLER  V.  MILLER,  (99  Va.  125,  662;  39  S.  E.  S97)        •       -       .106 
Wills  —  Construction  —  Intention  of  testator. 

MORSE  et  al.  v.  PACIFIC  RAILWAY  CO.  et  al.  (191  lU.  3S6,  37i ; 

61  N.  E.  1Q4) 25 

Administration  —  Presentment  of  claims  —  Limitations  — 
Unpaid  stock  —  Partnership — Liability. 

MURPHY  V.  BROWN  et  al.  (Indiana;  62  N.  E.  275)        .       .       .243 

Wills  -—  Construction  —  (Conditional  bequests  —  Legacy  to 

CLASS  —  Ascertainment  —  Perpetuities  —  Renunciation. 

MURPHY  V.  CROUSE  et  al.  (13S  Cal.  14;  66  Pac.  970      .       .       .288 
Executors  and  administrators  —  Title  to  personalty  —  Ancil- 
lary ADMINISTRATION  —  ChOSES  IN  ACTION  —  SHARES  OF  STOCK. 

NOBLE  et  al.  v.  JACKSON,  (132  Ala.  230;  31  So.  450)      .       .       .554 
Executors  —  Settlement  of  estate  —  Commissions  — -  Allow- 
ance BY  Probate  (3ourt  —  Review  —  Extraordinary  services 
—  Attorney's  fees  —  Bookkeeper's  services. 

PALIN  et  al.  v.  VOLIVA,  (Indiana;  63  N.  E.  760)    .       .       .       .643 
guardlan  and  ward  —  custody  of  orphan  minor — statutes  — 
Wishes  of  ward. 


TABLE  OF  CASES  REPORTED.  ix 

PAQB. 

PARKER  et  al.  v.  SIMPSON,  (i8o  Mass.  334;  62  N.  E.  401)    .       .  34S 
Fraud  —  Undue  influence  —  Transfers  of  property  —  Rssas- 
sioN  —  Action  by  administrator  and  heirs  —  Reuef  —  Dis- 
covery —  Misjoinder  of  parties  —  Multifariousness  —  Sales 

OF  REALTY  —  PaRTY  ENTITLED  TO  PROCEEDS  —  DISCOVERY  OF  FRAUD 

—  Date  —  Existence  of  right  of  action  —  Survival  —  Notice 

—  Jury  trial  — -  Discretion  —  Finding  of  fact  —  Eviden- 
tiary facts  —  Master's  report  —  Continuance  of  suit  — 
Revivor. 

PARKHURST  v,  TRUMBULL  et  al.  (Michigan;  9PN.  W.  25)  .       .  683 
Wills  —  Executors  —  Power  to  sell  realty  —  Mortgage. 

PEOPLE,  to  Use  of  BROOKS  et  al,  v.  PETRIE  et  al.  (191  111.  497; 

61  N.  E.  499)    .       .       ...       .       .       .       .       .        .140 

Mutual  benefit  ASSoaATioN  —  Beneficiary  —  How  ascertained 

—  Executor  —  Trustee  -^  Bonds  —  Sureties  —  Liabiuty  — 
Nominal  damages  —  New  trial  —  Appeal. 

PERKINS  V.  PERKINS  et  al  (Iowa;  90  N.  W.  SS)  .       .  .690 

Will  —  Execution  —  Mental  capacity  —  Undue  influence  — 
Evidence  —  Admissibility  —  Probate  —  Costs. 

POULTER  et  al  v,  POULTER,  (193  HI.  641 ;  61  N.  E.  1056)     .        .  220 
Wills  —  Powers  —  Executors  —  Right  to  sell  land  —  Par- 
tition —  Chancery    Court  —  Jurisdiction  —  Tenants    in 
common  —  Equities  —  Adjustment  —  Solicitor's  fee  —  Al- 
lowance FROM  proceeds. 

POWELL  V.  Mcdowell  et  ai  (194  m.  394;  62  n.  e.  879)   .     .  494 

Wills  —  Construction  —  Devise. 

RAMSEY  et  al  v,  RAMSEY,  (196  111.  179;  63  N.  E.  618)        .       .  629 
Executors  and  administrators  —  Insolvent  estate  —  Ancil- 
lary    ADMINISTRATION  —  PROCEEDS  —  TRANSMISSION    TO    PRIN- 

.  ctpal  administrator  —  creditors  —  collateral  security  — 
Diligence  —  Pro  rata  payment. 

RATLIFF  V,  MAGEE  et  al  (165  Mo.  461;  65  S.  W.  713)  .        .       .336 
Probate  practice  —  Final  settlement  —  Notice  —  Sufficiency 

—  Newly-discovered  assets  —  Administrator  de  bonis  non. 

REID'S  ADMR.  et  al  v.  BENGE,  (Kentucky;  66  S.  W.  997)     .        .  570 
Wills  —  Delay  in  probating  —  Rights  of  purchaser  from  heir 

—  Estoppel. 


X  TABLE  OF  CASES  REPORTED. 

PAGE. 

REEVES  V,  PIERCE,  (64  Kan.  502;  67  Pac.  1108)     .        .       .        .612 
Summons  —  Service  by  pubucation  —  Following  rausT  funds 

—  Pleadings  —  Amendment  —  Insolvent  bank  —  Notice  of 

TRUST. 

REXFORD  et  aL  v,  BACON  et  aL  (195  HI.  70;  62  N.  E.  936)    .       .  509 
Wills  —  Construction  —  Abatement    of    legacies  —  Insuf- 
ficiency of  estate  —  Rules  of  prkmoty  —  Overpayment. 

RICHARDSON  v.  ORTH  et  al.  (40  Ore.  252;  66  Pac.  925)  .296 

Will  — Contracts  to  devise  —  Specific  performance  —  Con- 
sideration —  Statute  of  Frauds  —  Attestation  of  will  — 
Revocation. 

RICKARD  et  ux,  v.  DANA,  (Vermont;  52  Atl.  113)  .       .  .534 

Landlord  and  tenant  —  Lease  —  Assignment  —  Acknowledg- 
ment —  Termination  of  lease  —  Death  oi'  tenant  —  Rights 
OF  administrator  —  Witnesses  —  Contract  with  one  de- 
ceased. 

ROBBINS  V.  BURRIDGE  et  al,  (ia8  Mich.  25;  87  N.  W.  93)    -       .96 
Executors    and   adminisisators  —  Liabxuty  ^  of   bondsmen  — 
Estoppel  —  Res  judicata. 

RUSSELL  et  al.  v.  BATES  et  al,  (Massachusetts;  62  N.  E.  950)      .  586 
Wills  —  Construction  —  Dry  trusts. 

RUSSELL  V.  SMITH  et  al  (115  Iowa,  261 ;  88  N.  W.  361)        .        .  271 
Partition  —  Estates  —  Advancements  —  Witnesses  —  Trans- 
action  WITH   deceased    person  — Parol    evidence  —  Written 
instruments  —  Contradiction  —  Land  —  Purchase  of  heir's 
SHARE  —  Debts  of  heir. 

SAPERSTEIN  v.  ULLMAN,  (168  N.  Y.  636,  678;  6i  N.  E.  553).        .  160 
Action  against  executor. 

SCHMIDT  V.  SHAVER  et  al.  (196  III.  108;  63  N.  E.  655)        .       .  636 
Guardian  and  ward  —  Sale  of  judgment  recovered  by  ward  — 
Power  of  Probate  Coubt  to  authorize  —  Delivery  of  assign- 
ment BY  agent  —  Burden  to  prove  agency  —  SuFnaENCY  of 
PROOF  —  Estoppel  to  deny  —  Assignability  of  judgment. 

SIMPSON  et  al  v.  MILLSAPS  et  al.  (80  Miss.  239;  31  So.  912)     .  704 
Wnxs  —  Income  —  Stock  earnings  —  Surplus  accumulations 

—  Increase  in  value  of  stock. 


TABLE  OF  CASES  REPORTED.  xi 

PAaB. 

SINNOTT  et  al.  v.  MOORE  et  al  (113  Ga.  908;  39  S.  E.  415)     •       -    87 
Sfendthioft  trust  —  Vaudity  —  Foreign  will  —  Construction 

—  Invalid  remainder  clause  —  RECEivst  sale  —  Title  con- 
veyed. 

SMITH  V.  SECOND  NATIONAL  BANK  OF  CITY  OF  NEW 

YORK,  (169  N.  Y.  467;  62  N.  E.  577) 374 

ANaLLARY  ADMINISTRATOR  —  PoWERS  —  DUTIES  —  TiTLE  TO  AS- 
SETS—PLEDGE. 

STEWART  v.  CONRAD'S  ADMR.  (Virginia;  40  S.  E.  624)     .       .  454 
Married  women  —  Power  to  contract  —  Husband  an  alien 
ENEMY  —  Estoppel  —  Trusts  —  Violation  —  Rights  op  re- 
maindermen —  Laches  —  Legacy  —  Satisfaction  of  debt  — 
Pleading  —  Objections  —  Waiver. 

TAFFINDER  et  al.  v,  MERRELL  ei  al,  (Texas;  65  S.  W.  177).       •  34i 
Partition  —  Decree  —  Description  —  Suffioency  —  Guard- 
ian's SALE  —  ApPUCATION  —  REPORT  —  (CONFIRMATION  —  COL- 
LATERAL ATTACK  —  Evidence. 

TRASK  et  al  v.  STURGES  et  al,  (170  N.  Y.  482;  63  N.  E.  534).       .  616 
Wnx  —  Construction  —  Sale  of  realty  —  Nature  of  estate — 
Power  of  executors. 

TRIMMIER  V.  DARDEN,  (61  S.  C.  220;  39  S.  E.  373)        ...    72 
Life  tenant  —  Duties  and  uabiuties  —  Rights  of  remainder- 
men. 

UNION  TRUST  CO.  v.  COX  et  al,  (108  Tenn.  316;  67  S.  W.  814)  .  575 
Wills  —  Construction  —  Proceeds  of  ufe  POLiaES  —  Bequest 

—  Application  to  debts. 

WARREN  V,  HENDRICKS,  (40  Ore.  138;  66  Pac.  607)    .       .       .  iga 
Executors  —  Notice  to  claimants  —  Pubucation  —  Proof  — 
Inventory  —  Account  —  Assets  —  Appraised  value  —  Sale 

FOR  less  than  appraised  VALUE  —  GoOD  FAITH  —  EVIDENCE 

WEBB  V.  HAYDEN,  (166  Mo.  39;  65  S.  W.  760)  .       .  183 

Wills  —  Construction  —  Declarations  of  testatrix  —  Admis- 
siBiUTY  —  Trust  estate  —  Active  trust  —  Trustee  —  Ap- 
pointment —  Infant  cestui  que  trust  —  Rights  of  father 

—  Parties  —  Action  by  curator. 


xii  TABLE  OF  CASES  REPORTED. 

PAOB. 

WEBSTER  V,  YORTY,  (194  lU.  408;  62  N.  E.  907)    •       •       •       •  472 
Wills  —  Probate  —  Contest  —  Eyihencb  —  Exscxjtion  —  Un- 
due INFLUENCE  —  BURDSN  OP  FBOOF  —  ChaSGE. 

WELCH  V,  WELCH  et  a/.  (Massachusetts;  62  N.  E.  98a)        .       •  579 
Widow's  allowance  —  Separation  from  husband  —  Delay  in 
PETITIONING  —  Effect. 

WETTACH  et  ai,  v.  HORN  et  al.  (201  Pa.  St  201 ;  50  Atl.  looi)      .  416 
Wills  —  Construction  —  Bequests  —  Words  of  purchase. 

WILLAMS  V.  BONNER,  (79  Miss.  664;  31  So.  207)        .       .       .  SS6 
Guardian  and  ward  —  Physician's  services  -^  Necessity  —  En- 
croachment    UPON     corpus    of    estate  —  Authority    of 

GUARDIAN. 


TABLE   OF   CASES  CITED 


IN  THE  OPINIONS  IN  THIS  VOLUME. 


Abbercrombie  v.  Riddle,  732 

Able  V.  Chandler,  469 

Ackroyd  v.  Smithson,  205 

Adams  v.  Field,  10,  677 

Adams  v.  Winne,  665,  667 

Alexander  v.  Association,  148 

Alexander  v.  De  Kermel,  119 

Alexander  v.  Waller,  572 

Allaire  v.  Allaire,  11 

Allen  V.  Allen,  46,  580 

Allen  V.  Boomer,  530 

Allen  V.  Froman,  572 

Allen  V.  Griffin,  677 

Allen  V.  Parke,  66 

Allen  V.  Smith,  592 

Allmon  V.  Pigg,  697 

Ames  V.  Holmes,  497 

Ammidown  v.  Kinsey,  387 

Amos  V.  Amos,  252 

Anderson  v.  Harold,  39 

Andrews  v.  Hobson,  5 

Angell  V,  Steer e,  276 

Appeal  of  Barnett,  418 

Appeal  of  Earp,  712,  713,  716,  730, 

734 
Appeal  of  Folmar,  418 
Appeal  of  McCort,  418 
Appeal  of  Moss,  712,  713 
Appeal  of  Shields,  417 
Appeal  of  Vinton,  730 
Appeal  of  Wiltbank,  721,  730 
Appel  V.  Byers,  419 
Appleby  v.  Brock,  17 
Armstrong  v.  Moran,  451,  452 
Asay  V.  Hoover,  417,  606 
Ashhurst   v.    Field's   Admr.,    719, 

730 
Aspy  V.  Lewis,  252 
Association  v.  Blue,  403,  404 
Association  v.  HoflFman,  148 
Association  v.  Sears,  14J8 
Austin  V.  Munroe,  392 
Ajrres  V.  Weed,  63 


Backus  V.  Ames,  287 
Baker  v.  Baker,  741 


Baker  v.  Loan  Co.,  403 

Baldwin  v.  Parker,  585 

Baldwin  v.  Spriggs,  214 

Bales  V.  Elder,  229 

Bank  v.  Butler,  403 

Bank  v.  Griswold,  392 

Bank  v.  Kidder,  592,  593 

Bank  v.  Moulton,  357 

Bank  v.  Whitney,  403 

Banks  v.  Goodfellow,  584 

Ranzer  v.  Banzer,  623 

Barber's  Admrs.  v.  Hopewell,  325 

Barclay  v.  Wainewright,  723 

Barnes  v.  Barnes,  11 

Barnitz  v.  Casey,  531 

Barrett  v.  Churchill,  325 

Baskin  v.  Baskin,  10 

Battle  V.  Petway,  276 


Battle  V.  Torrey,  326 
Baxter  v.  Robinson,  276 
Bayley  v.  Bailey,  670 
Baylor's  Lessee  v.  Dejarnette,  329 
Beck  V.  McGillis,  665 
Beckett  v.  Selover,  292 
Beeler  v.  Bullitt,  323 
Bell  V.  Clark,  325 
Bender  v.  Lukenbach,  276 
Bennett  v.  Bennett,  695 
Bennett  v.  Chapman,  189,  687 
Berkshire  v.  Caley,  645 
Bethell  v.  Moore,  561/563 
Betser  v.  Rankin,  641 
Bigelow  V.  Forrest,  327 
Bigelow  V.  Railway  Co.,  403 
Black  V.  Richards,  671 
Blackler  v.  Boott,  106 
Blake  v.  Rourke,  604 
Blanchard  v.  Bowers, 
Blanchard's   Heirs  v. 

Heirs,  11 
Blanton  v.  King,  592 
Bliss  V.  Hoyt's  Estate,  14 
B liven  v.  Seymour,  626 
Bloomer  v.  Waldron.  686 
Bloxam  v.  Railway  Co.,  729 
Boales  v.  Ferguson,  592 
[xiii] 


536 
B^ 


lanchard's 


XIV 


TABLE  OF  CASES  CITED. 


Boardman  v.  Willard,  276 
Bofil  V.  Davis,  329 
Bond  V.  Lockwood,  (S40 
Bonnell  v.  Berryhill,  644 
Bostick  V.  Keizer,  276 
Bouch  V.  Sproule,  723,  730 
Boughton  V.   Boughton's   Estate, 

284 
Bourke  v.  Callanan,  357 
Bourland  v.  Peoria  County,  641 
Bowers  v.  Smith,  128 
Boyd  V.  Olvey,  671 
Boyd  V.  Strahan,  45 
Boyse  v.  Rossborough,  55,  585 
Brader  v.  Brader,  525 
B  radish  v.  Gibbs,  397 
Brady  v.  Anderson,  227 
Brady  v.  Cubitt,  214 
Braithwaite  v.  Harvey,  391 
Brander  v.  Brander,  723 
Brands  v.  De  Witt,  493 
Brannan  v.  Oliver,  5 
Branshears  v.  Orme,  440,  441 
Breed  v.  Pratt,  544 
Brewster  v.  Kendrick,  179 
Brewster  v.  Striker,  530 
Bridge  v.  Ward,  678 
Bright  v.  Boyd,  331 
Broaddus  v.  Broaddus,  123 
Brokaw  v.  Hudson's  Exrs.,  451 
Brown  v.  Bell,  603 
Brown  v.  Brown,  493 
Brown  v.  Clark,  485 
Brown  v.  Gas  Light  Co.,  292 
Brown  v.  Ward,  407,  442,  443 
Brownfield  v.  Brownfield,  476,  698 
Bruce  v.  Bissell,  252 
Bryan  v.  Howland,  502 
Bryant  v.   Pierce,  676 
Buchanan  v.  Clark,  324 
Buck  V.  Martin,  85 
Buel  V.  Dickey,  533 
Buel  V.  Southwick,  182 
Burgess  v.  Wheate,  501 
Burnet's  Exrs.  v.  Burnet,  453 
Burrage  v.  Briggs,  216 
Busby  V.  Rhodes,  182 
Bushbee  v.  Freeborn,  721 
Butler  V.  Gage,  276 
Butler  V.  Huestis,  261 
Byerly  v.  Donlin,  341 

Cadell  v.  Palmer,  531 
Callicott  V.  Parks,  729,  730,  731 
Calloway  v.  Gilmer,  4,  6 
Campbell  v.  Beaumont,  622 
Campbell  v.  Jamison,  418 
Campbell  v.  Johnson,  276 
Cannon  v.  Alsbury,  323 


Carnegie  Nat  Gas  Co.  v.  Phila- 
delphia Co.,  426 

Carpenter  v.  Calvert,  482 

Carpenter  v.  Strother's  Heirs,  325 

Carpenter  v.  Van  Olinder,  261 

Carr  v.  Porter,  182 

Carroll  v.  Society,  426 

Castro  V.  Gaffey,  426 

Cate  V.  Cranor,  249 

Caton  V.  Caton,  40 

Cecil  V.  Beaver,  121 

Chadwick  v.  Turner,  574 

Chaffee  v.  Missionary  Convention, 
II 

Champion  v.  Brown,  275,  276 

Chapau  v.  Lafferty,  426 

Chapman  v.  HoUister,  292 

Charles  v.  Dubose,  4,  5 

Chase  v.  Webster,  580 

Cheney  v.  Gleason,  357,  371 

Chew  V.  Hyman,  189 

Chrisman  v.  Chrisman,  545 

Christopher  v.  Christopher,  214 

Clark  V.  Fredcnburg,  99 

Clark  V.  Montgomery,  649 

Clark  V.  Turner,  605 

Clark's  Heirs  v.  Ellis,  545 

Clarkson  v.  Clarkson,  718 

Clay  V.  Hart,  152 

Clayton  v.  Gresham,  723 

Cleveland  v.  Carson,  453 

Coal  Co.  V.  Lloyd,  479 

Coats  V.  Lynch,  17 

Cobb  V.  Fant,  719 

Cochran  v.  Young.  418 

Cody  v.  Conly,  2$,  249,  251 

Coffin  v.  Coffin,  540 

Colcord  v.  Conroy,  395 

Cole  V.  Cole's  Estate,  176 

Cole  V.  Gourley,  647 

Collins  V.  Brazil,  695 

Colton  V.  Colton,  501 

Colton  V.  Field,  229 

Colvin  V.  Warford,  407,  439 

Com.  V.  Blackington,  366 

Com.  V.  Gibson,  152 

Com.  V.  Rich,  448 

Com.  V.  Rogers,  447 

Comfort  V.  Mather,  418 

Compo  V.  Iron  Co.,  276 

Compton  V.  McMahon,  189 

Comstock  V.  Brosseau,  155 

Connelly  v.  O'Brien,  168 

Coombs  v.  Jordan,  323,  324 

Cooney  v.  Hayes,  536 

Cooper  v.  Hepburn,  324 

Corbett  v.  Laurens,  84 

Cordova  v.  Hood,  228 

Corey  v.  Smalley,  275 


TABLE  OF  CASES  CITED. 


rv 


Couch  V.  Davis'  Exr.,  460 
Cousino  V.  Cousino,  175 
Cowley  V.  Knapp,  453 
Cowley  V.  Twombly,  652 
Cox  V.  Arnsmann,  ^:j6 
Crabill  v.  Marsh,  42 
Crallc  V.  Meem,  328,  334 
Crockett  v.  Davis,  442,  444,  445 
Crowley  v.  Crowley,  477 
Crum  V.  Sawyer,  493 
Curcton  v.  Railroad  Co.,  86 

Daland  v.  Williams,  721 

Daniel  v.  Leitch,  328 

Darling  v.  McDonald,  29,  30 

Davidson  v.  Society,  403 

Davies  v.  Davies,  52p 

Davis  V.  Calvert,  io^  439 

Davis  V.  Davis,  505 

Davis  v.  Estey,  635 

Davis  v.  Garrett,  120 

Davis  y.  Inscoe,  65 

Davis  v.  Smith,  391 

Dawes  v.  Head,  633,  635 

Dean  v.  Dean,  234 

Dean  v.  Dean's  Heirs,  10,  11 

Delafield  v.  Parish,  695 

Delafield  v.  Shipman,  168 

Delafield  v.  White,  686,  687 

De  Leon  v.  Barrett,  329 

De  Lissa  v.  Mining  Co.,  553 

Den  V.  Van  Cleve,  439 

Denham  v.  Cornell,  276,  666 

Denning  v.  Butcher,  695 

De  Peyser  v.  Clendining,  531 

Derry  v.  Duchess  of  Mazarine,  459 

Devese  v.  Pontet,  461 

De  Wahl  v.  Baume,  459 

De  Wolf  V.  Lawson,  530 

Dickel  V.  Smith,  324 

Dickinson  v.  Purvis,  418 

Disbrow  v.  Durand.  211 

Disch  v.  Timm,  676 

Dixon  V.  Buell,  228 

Dodge  V.  Cole,  329 

Dodge  V.  St.  John,  651 

Dodge  V.  Williams,  531 

Dole  V.  Wool  dredge,  357 

Doolittle  V.  Lewis,  402 

Drink  water  v.  Drinkwater,  234 

Drury  v.  Connell,  661 

Ducket  V.  Skinner,  326 

Dugger  V.  Oglesby,  29 

Duncan  v.  Jaudon,  379 

Dunfee  v.  Childs,  324 

Eddy's  Case.  54S 
Effingcr  V.  Hall,  460 
Eldred  v.  Meek,  133 


Ellis  V.  Barfield,  723 
Ellwood  V.  Northrup,  326 
Evcrson  v.  Pitney,  239 
Ex  parte  Jones,  20Q 
Ex  parte  Lange,  327 

Fairchild  v.  Edson,  653 
Falley  v.  Gribling,  234 
Fant  V.  Miller,  461 
Farley  v.  Farley,  11 
Farrar  v.  Dean,  233 
John  V.  Farwell  Co.  v.  Wolf,  403 
Faulkner  v.  Davis,  325,  329 
Fay  V.  Phipps,  589 
Fellows  v^  Allen,  395 
Ferris  v.  Neville,  679 
Field  v.  Hitchcock,  552 
Field  V.  Schieflelin,  379 
Finch  V.  Finch,  329 
Finch  V.  Garrett,  272 
Finlay  v.  King,  496 
First  Nat.  Bank  of  Peoria  v.  Com- 
mercial Nat.  Bank,  634 
Fiscus  V.  Fiscus,  106 
Fisher  v.  Banta,  620 
Fitch  v.  Weber,  207 
Fitch  V.  Witbeck,  233 
Fitzgerald  v.  Glancy,  234 
Fitzhugh  V.  Harrison,  ^7 
Fitzhugh  V.   Maxwell,  275 
Fletcher  v.  Ashburner,  206 
Forbes  v.  Allen,  371 
Ford  V.  Ford,  530 
Ford  V.  Gregory's  Heirs,  119,  120 
Fortune  v.  Stockton,  642 
Foster  v.  Foster,  387 
Foster  v.  Hillard,  729 
Foster  v.  King's  EsUte,  536 
Frame  v.  Willets,  200 
Francis  v.  Wilkinson,  482 
Franke  v.  Shipley,  545 
Franklin  v.  Greene,  358 
Frelick  v.  Turner,  559 
French  v.  French,  248,  249,  251 
Frey  v.  Demarest,  451 
Friedman  v.  Steiner,  138,  262 
Furness  v.  Bank,  634 

Gall  V.  Gall,  506 
Galpin  v.  Paige,  324 
Gammon  v.  Gammon,  223 
Garland  v.  Loving,  326 
Garthwaite's  Exr.  v.  Lewis,  205 
Garvey  v.  McDevitt,  625 
Gauch  V.  Insurance  Co.,  148 
Gerth  y.  Engler,  272 
Gibbons  v.  Mahon,  718,  721 
Gibson  v.  Seymour,  248 
Giffard  v.  Hort,  329 


XVI 


TABLE  OF  CASES  CITED. 


Gifford  V.  Thompson,  721 

Gilbert  v.  Gilbert,  665 

Gilbert  v.  Knox,  541 

Gilkey  v.  Paine,  720 

Gillett  V.  Sweat,  479 

Gillett  V.  Treganza,  264 

Gittings  V.  McDermott,  451,  452 

Glade  v.  White,  592 

Glover  v.  Reid,  175 

Goddin  v.  Vaughn  s  Exrs.,  327 

Goebel  v.  Wolf,  171 

Goldsmith  v.  Swift,  718 

Gottschalk  v.  Smith,  31 

Gould  V.  Day,  121 

Gould  V.  Seminary,  476 

Gouldsmith  v.  Coleman,  435 

Grabill  v.  Barr,  606 

Graham  v.  Dickinson,  666 

Graves  v.  Mitchell,  678 

Green  v.  Pagan's  Distributees,  592 

Green  v.  Gaskill,  387 

Greene  v.  Smith,  721,  732 

Greenough  v.  Greenough,  606 

Greer  v.  Ferguson,  391 

Griffith  V.  DiflfenderflFer,  585 

Griscom  v.  Evans,  453 

Gruber  v.  Grand  Lodge,  403 

Gustin  v.  School  Dist.,  276 

Guy  V.  Manuel,  564 

Hale  V.  Hale,  329 
Haley  v.  Hale,  223 
Hall  V.  Hall,  585,  (fn>  678 
Hand  v.  Marcy,  206,  4^1 
Hannah  v.  Carnahan,  W5,  686 
Hantzch  v.  Massolt.  287 
Harding  v.  Littledale,  149 
Harris  v.  Harris,  284 
Harrison  v.  Owsley,  128 
Harrison  v.  Walton's  Exr.,  329 
Hastings  v.  Rider,  448 
Havens  v.  Thompson,  493 
Hawn  V.  Banks,  452 
Hayncs  v.  Haynes,  10 
Hayes  v.  Insurance  Co.,  123,  640 
Haynes  v.  Meeks,  292 
Ha3rwood  v.  Russell,  338 
Hazard  v.  Engs,  63 
Heard  v.  Eldredge,  721 
Hedenberg  v.  Hedenberg,  391 
Hedges  v.  Norris,  451 
Heilman  v.  Heilman,  252 
Hemingway  v.  Reynolds,  676 
Henderson  v.  Henderson,  626 
Henson  v.  Moore,  229 
Hermann  v.  Likens,  345 
Hetzel  V.  Barber,  627 
Higgins  V.  Carlton,  407,  439 
Hill  V.  Cock,  206 


Hill  V.  Proctor,  276 

Hilpire  v.  Claude,  216 

Hinds  V.  Hinds,  153,  154 

Hite's  Devisees  v.  Hite's  Exr.,  718, 

l^y    730 

Hodgkins  v.  Price,  371 
Hogan  v.  Kavanaugh,  219 
Holland  v.  Holland,  672 
Hollenbeck  v.  Cook,  482 
Holliday  v.  Ward,  417 
Hollingsworth  v.  Trueblood,  276 
Hooper  v.  Rossiter,  723 
Hopper  v.  Hopper,  378 
Horn  v.  Broyles,  121 
Horton  v.  McCoy,  666 
Houghton  v.  Butler,  357 
House  v.  Dexter,  27(5 
Howard  v.  B  rower,  42 
Howe  V.  Hodge,  131 
Howell  V.  Railroad  Co.,  729 
Howell  V.  Taylor,  695 
Hubbard  v.  Haley,  403 
Hubbard  v.  Hubbard,  545 
Hubbard   v.    Manufacturing    Co., 

61S 
Hubbard  v.  Railway  Co.,  676 
Hubbard  v.  Turner,  147,  148 
HuflF  V.  Latimer,  75 
Hughes  V.  Fasten,  121 
Hughes  V.  Trahern,  643 
Hughlett  V.  Harris,  264 
Hulett  V.  Carey,  394,  396 
Hull  V.  Hull,  176 
Hurlburt  v.  Durant,  239 
Hurley  v.  Walton,  31 
Hurst  V.  Von  de  Veld,  187 
Huston  V.  Read,  451 

Ilott  V.  Genge,  10 
Inhabitants  of  Shirley  v.  Inhabit- 
ants of  Lunenburg,  363,  3^,  3<S8 
In  re  Alpaugh's  Will,  11 
In  re  Battell  v.  Torrey,  326 
In  re  Brown,  168,  721 
In  re  Callahan,  676 
In  re  Cline's  Will,  545 
In  re  Conve/s  Will,  695 
In  re  Conway,  485 
In  re  Cornwall.  233 
In  re  Cox's  Will.  564 
In  re  Denfield,  588 
In  re  Dickinson's  Estate,  106 
In  re  Donges'  Estate,  529 
In  re  Dunham's  Will,  604 
In  re  Eisner's  Estate.  730 
In  re  Eysamon's  Will.  604 
In  re  Garcelon's  Estate,  493 
In  re  Gerry,  732 
In  re  Goerke's  Will,  604 


TABLE  OF  CASES  CITED. 


xvu 


In  re  Goldthrop's  Estate,  604 

In  re  Goods  of  Reynolds,  485,  486 

In  re  Hart,  200 

In  re  Heuser's  Estate,  200 

In  re  Hopkins'  Trust,  730 

In  re  Hunt,  395 

In  re  Jones,  190,  200 

In  re  Kimberly^s  Estate,  167 

In  re  Little's  Estate,  284 

In  re  Littlewood's  Will,  529 

In  re  Lyon's  Estate,  269 

In  re  Maxwell,  66 

In  re  Meurer's  Will,  540 

In  re  Moore's  Estate,  92,  95 

In  re  Newcomb's  Will,  532 

In  re  O'Hagan's  Will,  11 

In  re  Payne's  Will,  572 

In  re  Seebeck,  168 

In  re  Slinger's  Will,  544 

In  re  Smith's  Estate,  717,  730 

In  re  Stickney's  Will,  485 

In  re  Stutzer,  732 

In  re  Taggart,  66 

In  re  Tienken,  168,  171 

In  re  Tuller's  Will,  395 

In  re  Valentine,  326 

In  re  Valentine's  Will,  605,  677 

In  re  Viosca's  Estate,  612 

In  re  Wachter,  593 

In  re  Ward's  Will,  395 

In  re  Willets,  239 

In  re  Woodworth's  Estate,  292 

In  re  Young,  168 

Insurance  Co.  v.  Cadwell,  615 

Insurance  Co.  v.  Keyser,  403 

Insurance  Co.  v.  Stevens,  149 

Irvine  v.  Houston,  723 

Isom  V.  McGehee's  Heirs,  593 

Israeli  v.  Rodon,  214 

Jahns  V.  Nolting,  292 
Jefferson  v.  Beall,  391 
Jeffrey  v.  Hursh,  685 
Jenks  V.  Jackson,  516 
Jewell  V.  Gaylor,  672 
Jewett  V.  Turner,  64 
Jochem  v.  Dutcher,  678 
Johns  V.  Emmert,  644 
Johnson  v.  Beazley,  592 
Johnson  v.  Bodine,  180 
Johnson  v.  Brasington,  170 
Johnson  v.  Lawrence,  239 
Johnson  v.  Powers,  391 
Johnson  v.  Railroad  Co.,  14 
Jones  V.  Bodley,  653 
Jones  V.  Jones,  493 
Jorgenson  v.  Jorgenson,  286 
Judd  v.  Ensign,  426 

Vol.  VII  — ii 


Judson  V.  Gibbons,  66 
Judson  V.  Walker,  190 
Judy  V.  Kelley,  301 
Julian  V.  Reynolds,  5 

Kaenders  v.  Montague,  482 
Kansas  State  Bank  v.  First  State 

Bank,  615 
Kaufman  v.  Woolen  Mills  Co.,  722 
Kelleher  v.  Kerman,  679 
Keller  v.  Williams,  670 
Kellerman  v.  Miller,  435 
Kelley  v.  Mann,  150 
Kelley  v.  Vigas,  45 
Kennedy  v.  Holiday,  19 
Kerr  v.  Lunsford,  695 
Kimball  v.  Story,  451,  452 
Kline  v.  Spahr,  670 
Kohler  v.  Knapp,  293 
Kostenbader  v.  Spotts,  330 
Kroh  v.  Heins,  602 
Kruezinski  v.  Neuendorf,  676 

Lafferty  v.  Lafferty,  323 

La  Foy  v.  La  Foy,  272 

Lancashire  v.  Lancashire,  214 

Lancaster  v.  Barton,  324 

Lang  V.  Lang's  Exr.,  719 

Latham  y.  Schaall,  56,  57 

Laughlin  y.  Lorenz's  Admr.,  701 

Laughlin  v.  Solomon,  610 

Lavender  v.  Abbott,  276 

Lawrence  v.  Smith,  131 

Laytin  v.  Davidson,  239 

Leary  v.  Fletcher,  326 

Lecper  v.  Lyon,  276 

Leigh  V.  Savidge's  Exrs.,  453 

Leitch  v.  Wells,  379 

Leland  v.  Hayden,  720,  721 

Leonard  v.  Sussex,  329 

Lerch  v.  Oberly,  205,  206,  207 

Lester  v.  Stephens,  94 

Levy  V.  Bank,  634 

Lewis  V.  Smith,  276 

Linde  v.  Gudden,  525 

Lindsey  v.  Lindsey,  248 

Lisk  V.  Lisk,  580 

Livingston  v.   Greene,   171 

Lombard  v.  Witbeck,  138 

Londesborough  v.  Somerville,  716, 

733 
Long  V.  Norcom,  559 
Long  V.  Rodman,  470 
Lord  V.  Brooks,  720,  730,  734 
Loring  V.  Loring,  502,  503 
Lowry  v.  Trust  Co.,  718 
Luce  V.  Railroad  Co.,  293 
Ludlow  V.  Ludlow,  10 
Luling  V.  Insurance  Co.,  729 


xvm 


TABLE  OF  CASES  CITED. 


Luper  V.  Werts,  305,  306,  545 
Lynch  v.  Baxter,  469 

MacDonald  v.  Hanna,  176 
Maclaren  v.  Stainton,  7y> 
Maddison  v.  Alderson,  40,  310 
Magel  V.  Milligan,  671 
Manion  v.  Railway  Co.,  123 
Mann  v.  Mann,  272 
Marston  v.  Fox,  214 
Martin  v.  Bates,  121 
Martin  v.  Land  Co.,  461 
Martin  v.  Smith,  324 
Martin  v.  Stubbings,  403 
Martindaie  v.  Railroad  Co.,  403 
Mason  v.  Dunbar,  284 
Mason  v.  Mason,  272 
Mather  v.  Mather,  530 
Matt  V.  Society,  403 
Matthews  v.  Hoff.  592 
Matthews  v.  Hudson,  263 
Mattingly's  Heirs  v.  Read,  325 
Maunsell  v.  White,  40 
Mays  V.  Rogers,  234 
McAlpine  v.  Potter,  239 
Mc Arthur  v.  Scott,  252,  329,  503 
McCartney  v.  Calhoun,  5 
McCartney  v.  Osburn,  46 
McClure  v.  Johnson,  150 
McClure  v.  Raben,  492 
McConnell  v.  Brown,  119,  120 
McCormick  v.  Hanks,  269 
McCoy  V.  Association,  403 
McCulloch  V.  Campbell,  698 
McCully  V.  Cooper,  291,  293 
McElroy  v.  Horse  Co.,  403 
McElroy  v.  Ludlum,  211 
McElwee  v.  Ferguson,  407 
McEwen  v.  Troost,  120 
McFadin  v.  Catron,  18,  19 
McGarvey  v.  Darnall,  391 
Mclntire  v.  McConn,  697 
McKeone  v.  Barnes,  585 
McLane  v.  Spence.  5 
McLaughlin  v.  McLaughlin.  593 
Mc  Lough  V.   Hunt,  717,  722,  723, 

730 
McNaughton  v.  McNaughton,  665 
McNulty  V.  Prentice,  426 
McNutt  V.  McComb,  552 
Mead  v.  Mitchell,  329 
Meeker  v.  Meeker,  695 
Meeks  v.  Hahn.  292 
Megowan  v.  Way,  325 
Mellen  v.  Mellen,  627 
Melms  V.  Pfister,  676 
Miller  v.  Gilbert,  171 
Miller's  Admr.  v.  Miller,  206,  276 
Mills  V.  Husson,  167 


Miner  v.  Austin,  635 
Minkler  v.  Simons,  497 
Minot  V.  Paine,  720,  721,  724,  725 
Mitchell  V.  Hazen,  470 
Moffett  V.  Elmendorf,  168 
Mohr  V.  Porter,  676 
Monarque  v.  Monarque,  329 
Monastes  v.  Catlin,  592 
Montgomery  v.  Givhan,  5,  6 
Mooney  v.  Olsen,  585 
Moore  v.  Fields,  610,  612 
Moore  v.  Lyons,  168 
Moore  v.  Moore,  540 
Moore  v.  Rogers,  228 
Moore  v.  Ware,  234 
Morrison  v.  Insurance  Co.,  403 
Morss  V.  Salisbury,  426 
Morton  v.  Onion,  395 
Mountfort  v.  Hall,  363,  367 
Muhlke  V.  Tiedemann,  133 
Munday  v.  Leeper,  33)8 
Murphy  v.  Catlm,  187 
Murry  v.  Hennessey,  605 
Mussey  v.  Sanborn,  200 
Myers  v.  Board,  615 

Nash  V.  Hunt,  440 
Nellis  V.  Nellis,  182 
Nelson  v.  McGiffert,  540 
Newport  v.  Newport,  105 
Nicewander  v.  Nicewander,  481 
Nicholls  V.  Judson,  461 
Nicholson  v.  Caress.  493 
Noble  V.  Jackson,  555 
Noble  V.  McGinnis,  671 
Norris  v.  Harrison,  723 
Norton  v.  Paxton,  698 
Noyes  v.  Southworth,  395 

O'Brien  v.  Evans,  275 
O'Dell  V.  Rogers,  676 
Offutt  V.  Divine's  Exr.,  734 
Ojfden  V.  Pattee,  472 
O'Hagan's  Will,  677 
O'Hara  v.  Dudley,  653 
Orphans'  Home  v.  Gracy,  477 
O wings  v.  Tucker,  120 
Oxsheer  v.  Nave,  105,  273 

Pace  v.  Pace,  153 

Paddock  v.  Stout,  227 

Paine  v.  Meller,  273 

Palmer  v.  Miller's  Legatees,  75 

Palmer  v.  Morrison,  276 

Palmer  v.  Munsell,  451 

Parfitt  V.  Lawless,  585 

Paris  V.  Paris.  723 

Parker  v.  Mason,  721 

Parkhurst  v.  Krellinger,  14 

Parkhurst  v.  Van  Cortlandt,  39 


TABLE  OF  CASES  CITED. 


XIX 


Parsons  v.  Millar,  497 
Parsons  v.  Parsons,  216 
Paschall  v.  Hailmann,  228,  220 
Patch  V.  White,  678 
Patterson  v.  Stewart,  175 
Patton  V.  Luddington,  6;8 
Paul  V.  Paul,  325 
Peacock  v.  Haven,  30 
Peak  V.  EUicott,  615 
Peck  V.  Cary,  10,  541 
Peck  V.  Chambers,  324 
Peck  V.  Sherwood,  200 
Pelham  v.  Murray,  346 
Penfold  V.  Warner,  686 
People  V.  Huffman,  153,  154 
People  V.  Phelps,  149 
People  V.  Toomey,  153 
Perkins  v.  Cheney,  100 
Perkins  v.  Perkins,  68 
Perry  v.  De  Wolf,  64.  &; 
Perry's  Admrs.  v.  Roberts,  276 
Peters  v.  Peters,  359 
Pettus  V.  Farrell,  179 
Peyton's  Heirs  v.  Alcorn,  325 
Phayer  v.  Kennedy.  496 
Philson  V.  Moore,  665 
Pickney  v.  Pickney,  272 
Pierrepont  v.  Edwards,  741 
Piggott  V.  Ramey,  592 
Pingree  v.  Coffin,  371 
Piatt  V.  Piatt,  219 
Pollard  V.  Mohler,  63 
Pomeroy  v.  Winship,  357 
Pooler  V.  Christman,  ogB 
Porter's  Heirs  v.  Porter,  419 
Potter  V.  Couch,  531 
Potter  V.  Ellice,  276 
Power's  Appeal,  493 
Powers  V.  Raymond,  358 
Prentice  v.  Janssen,  627 
Price  V.  Courtney.  686 
Prickett  v.  Muck,  678 
Prinsep  v.  Sombre,  447 
Pritchitt  V.  Trust  Co.,  717,  721,  722, 

723.  730,  731 
Proctor  V.  Newhall,  272 
Proctor  V.  Robinson,  175 
Proprietors      of     Charles      River 

Bridge  v.  Proprietors  of  Warren 

Bridge,  357.  358 
Pugh  V.  Hayes,  188 
Pulliam  V.  Runnells  County,  466 

Quackenboss  v.  Kingsland,  171 
Quinby  v.  Walker,  loi 
Quinn  v.  Trust  Co.,  719 

Ragsdale  v.  Parrish,  671 
Railway  Co.  v.  Hoyt.  215 
Ralston  v.  Lahee,  323 


Ranee's  Case,  729 
Rand  v.  Hubbell,  72i 
Rankin  v.  Bancroft,  276 
Reed  v.  Kemp,  479 
Reed  v.  Wilson,  100 
Reynolds  v.  Perkins,  329 
Rhodes  v.  Caswell,  651 
Rice  v.  Habeson,  219 
Rice  v.  Hall,  695 
Richards  v.  Miller,  45 
Richardson  v.  Richardson,  720 
Rider  v.  Clark,  272 
Rison  V.  Wilkerson,  576 
Roberts  v.  Flatt,  28,  29 
Roberts  v.  Welch,  10 
Robertson  v.  McGeoch,  65 
Robertson  v.  Robertson,  672 
Robins  v.  McClure,  170 
Robinson  v.  Chapline,  276 
Robinson  v.  Millard,  153 
Robinson  v.  Perry,  536 
Robinson  v.  Stuart,  698 
Roe  V.  Vingut,  625 
Rose  v.  Oliver,  307,  310 
Ross  v.  Insurance  Co.,  357,  358 
Rosseau  v.  Bleau,  219 
Rowland  v.   Evans,  417 
Roy  v.  Monroe,  205,  207 
Ruff  V.  Jarrett,  480 
Russell  V.  Croy,  339 
Russell  V.  Lewis,  592 
Rutherford  v.  Rutherford,  541 
Ryder  v.  Loomis,  580 

Saltmarsh  v.  Beene,  5 

Sammon  v.  Wood,  2&^ 

Sartor  v.  Beaty,  272 

Savage  v.  Burnham,  168 

Sayre's  Exrs.  v.  Helme's  Exrs., 
612  • 

Schierbaum  v.  Schemme,  18 

Schleuter  v.  Canatsy,  644 

Scholefield  v.  Redfern,  732 

Schori  V.  Stephens,  671 

Scobee  v.  Bridges,  105,  272 

Scott  V.  Davis,  275 

Scott  v.  West,  530,  678 

Sears  V.  Hind.  536 

Security  Co.  v.  Bennington  Monu- 
ment Assn.,  14 

Sedgwick's  Curator  v.  Taylor,  460 

Seebrock  v.  Fedawa,  54 

Sehr  V.  Lindemann,  18 

Sewall  V.  Roberts,  216 

Sexton  V.  Slade,  275 

Shahan  v.  Swan,  38,  42 

Shakespeare  v.  Markham,  310 

Sharpless  v.  Mayor,  215 

Shaw  V.  Railroad  Co.,  358 


XX 


TABLE  OF  CASES  CITED. 


Shelmire  v.  Williams  &  Clark  Co., 

426 
Sheparo  v.  Bank,  30 
Sherwood  v.  Judd,  593 
Shields  v.  Smith.  152 
Shontz  V.   Brown,  470 
Shoptaw  V.  Ridgway,  121 
Short  V.  Kerns,  670 
Silver  v.  Williams,  227 
Silverthom's  Will,  695 
Simmons  v.  Simmons*  Admr.,  458, 

461 
Simpson  v.  Erinser,  188 
Simpson  v.  Moore,  718 
Singleton  v.  Cogar,  326 
Sinnett  v.  Cradle's  Admr..  324 
Sites  V.  Eldredge,  323 
Skinner  v.  Newberry,  276 
Slack  V.  Slack,  580 
Sloan  V.  Maxwell,  439 
Smith  V.  Association,  148 
Smith  V.  Bell,  45 
Smith  V.  Bonsall,  417 
Smith  V.  Edwards.  626 
Smith  V.  Gage,  276 
Smith  V.  James,  604 
Smith  V.  Manufacturing  Co.,  729 
Smith  V.  Smith,  105 
Snavely  v.  Harkrader,  326 
Snydacker  v.  Cattle  Co.,  30,  31 
Snyder  v.  Bull.  606 
Solomon  v.  Wixon,  63 
Speed  V.  Brooks,  119 
Spooner  v.  Phillips,  722 
Spraage  v.  Stone,  214 
Sprague  v.  Bank,  26 
Spruill  V.  Davenport,  326 
Spurgeon  v.  Scheible,  249 
Stackhouse  v.  Horton,  447 
Stacy  V.  Thrasher,  3pi 
State  V.  Guinotte,  10 
Stearns  v.  Brown,  371 
Steele  v.  Frierson,  272 
Steele  v.  Price,  562,  563 
Stevenson  v.  Lesley,  171 
Stiger  v.  Bent,  642 
St.  John  V.  Railway  Co.,  728 
Stockbridge  Iron  Co.  v.  Hudson 

Iron  Co.,  357,  358 
Stokes  v.  Weston,  171 
Stone  v.  Clark's  Admr.,  30 
Stone  V.  Damon,  544 
Stone  V.  Todd,  211 
Strain  v.  Sweeny,  261 
Street  v.  McCurdy,  106 
Strubher  v.  Belsey,  128 
Sturgis  V.  Ewing,  229 
Sugden  v.  Alsbury,  723 
Summers  v.  Smith,  261 


Suppiger  v.  Grauz,  31 
Sutphen  V.  Ellis,  175 
Sutter's  Heirs  v.  Ling,  276 
Swan  V.  Hammond,  395 
Swank  v.  Swank,  545 
Sweeney  v.  Warren,  620 
Sweetiand  v.  Buell,  120 
Swcezy  v.  Thayer,  666 
Swiney  v.  Swiney,  120 
Sword's  Lessee  v.  Adams,  418 

Tee  V.  Ferris,  653 

Thayer  v.  Wendell,  470 

Thomas  v.  Beals,  356 

Thomas  v.  Gregg,  718,  722,  730 

Thompson  v.  Ish,  698 

Thompson  v.  Jones,  120 

Thompson  v.  Myers,  105 

Thompson  v.  Owen,  477 

Thornton  v.  McGrath,  326 

Thornton  v.  Winston,  63 

Thorp  V.  Goewey,  228 

Tibbc  V.  Kamp,  18 

Tilman  v.  Hartcr,  670 

Timber  lake  v.  Compress  Co.,  731 

Tobin  V.  Bass,  121 

Tomlinson    v.     Hopkins    County, 

465,  467 
Torrey  v.  Torrey,  450 
Townshend  v.  Brooke,  444,  445 
Townshend  v.  Townshend,  438,  441 
Townsley  v.  Barber,  276 
Trcadway  v.  Cobb,  670 
Trust  Co.  V.  Berry,  446,  449 
Trustees  v.  Ritch,  653»  654 
Tucker  v.  Harris,  592 
Turk  V.  Skiles,  324 
Turner  v.  Gibb,  532 
Turner  v.  Risor,  391 
Turner  v.  Wright,  263 
Tyson  v.  Tyson,  407 

Underbill  v.  Gibson,  470 
Underbill  v.  Newburgher,  200 
Underwood  v.  Curtis,  625 
Underwood's  Exrs.  v.  Pack,  324 
UpdegraflF  v.  Trask,  292 
Ury  v.  Bush,  179 

Van  Blarcom  v.  Dager,  716,  730, 

732 
Vandemark  v.  Vandemark,  665 
Van  Cortlandt  v.  Kip,  485 
Van  Cott  V.  Prentice,  392 
Van  Court  v.  Bushnell,  227 
Vanderzee  v.  Slingerland,  171 
Van  Doren  v.  Olden,  719 
Van  Fleet  v.  Van  Fleet.  284 
Van  Home  v.  Campbell,  622 


TABLE  OF  CASES  CITED. 


XXI 


Van  Lew  v.  Parr,  329 
Vaughan  v.  North  up,  390,  391 
Von  de  Veld  v.  Judy,  19 
Vowles'  Heirs  v.  Buckman,  325 

Waite  V.  Frisbie,  606 
Waite  V.  Templar,  452 
Walker  v.  Casgrain,  275 
Walker  v.  Diehl,  234 
Walker  v.  Walker,  720 
Walworth  v.  Abel,  233 
Ward  V.  Small,  121 
Ward  V.  Williams,  469 
Warfield  v.  Fox,  418 
Wamecke  v.  Lembca,  149 
Warren  v.  Shoe  Co.,  357 
Washbon  v.  Cope,  171 
Waters  v.  Waters,  445»  44^,  448 
Watts  V.  Pond,  325 
Webb  V.  Jones,  395 
Webber  v.  Sullivan,  695 
Webster  v.  Morris,  215 
Weems  v.  Masterson,  346 
Weems  v.  Weems,  438,  445 
Welch  V.  Adams,  472,  677 
Wells  V.  Cowherd's  Heirs,  325 
Welsh  V.  Perkins,  234 
Westcott  V.  Westcott's  Est,  14 
Wetzler  v.  Fitch,  99 
Wheeler  v.  Wheeler,  379 
Whipple  V.   Shewalter,  671 
Whitcomb  v.  Rodman,  496 
White  V.  Bigelow,  40 
White  V.  Trustees,  677 
Whitenack  v.  Stryker,  695 
Whitney  v.  Twombly,  439,  5^4 
Whitman  v.   Fisher,  128 


Will  of  Carroll,  697 

Will  of  Ward,  213 

Williams  v.  Carson,  576 

Williams  v.  Fulberton,  276 

Williams  v.  Lee,  441 

Williams  v.  McKinney,  553 

Willis  V.  Sharp,  162 

Wills  V.  Slade,  329 

Wilson  V.  Coburn,  592 

Wilson  V.  Gaston,  418 

Wilson  V.  Leishman,  387 

Wilson  V.  Tyson,  741 

Wilson  V.  Youst,  316,  317,  319,  322, 

328 
Wing  V.  McDowell,  275 
Wingrove  v.  Wingrove,  585 
Winter  v.  London,  293 
Witt  V.  Gardiner,  661 
Witts  V.  Steere,  723 
Wolf  V.  Beaird,  228 
Wood  V.  Butler,  232 
Woodcock  V.  Bowman,  325 
Woodward  v.  James,  620 
Woodwine  v.  Woodrum,  324 
Worley  v.  Association,  148,  149 
Wright  V.  De  Groff,  435 
Wright  V.  Senn's  Estate,  284 
Wylie  V.  Charlton,  602 
Wyman  v.  Halstead,  293 
Wyatt  V.  Mansfield's  Heirs,  325 

Young  V.  Downey,  339 
Young  V.  Ridenbaugh,  17 
Young  V.  Wittenmyre,  635 

Zillmer  v.  Landguth,  528 


LIST  OF  EDITORIAL  NOTES. 


m  VOLUME  I. 


PAoa 

ACXX>I7RTIHG  OF  XXBCXTTOBS  AKD  ADMXNIBTRATOBfl. 146 

ANCSBTRAL  FBOPBRTT 657 

ANCILLABT  ADMINISTRATION 669 

Attornby'b  fees,  liability  of  bxbcutor  for 658 

Baotarob,  how  affbctbd  b7  subsequent  marriage  of  the  parbntb...  .587 

Capacity,  tebtambntaby,  ab  affected  by  monomania 877 

Chabitablb  trusts,  doctrine  of 836 

Common  LAW  SYSTEM  explained 268 

Community  property 503 

Construction  of  wills 694 

Conversion  (equitable) 714 

Cypbeb.  doctrine  of 861 

Damagbb,  excessive 708 

Devise  upon  condition 695 

Devises  (EXECUTORY) ,?46 

Drunkenness  as  affecting  testamentary  capacity 899 

Election,  doctrine  op,  examined .675 

Escheat,  TITLE  BY 635 

Estates  tail,  doctbine  of 7 

Evidence,  depositions  in 239 

Evidence,  exceptions  to  the  admission  of kjs 

Executors  and  administratorb,  bale  by 179 

Gifts  and  advancements 733 

HbIBS  OF  THE  HALF  blood 545 

jointube  and  its  incidents 5(j7 

jubibdiction  of  probate  courts 100 

Latent  ambiguity ^95 

Marriage,  conditions  in  restraint  of 296 

Partners,  continuance  of  business  by  surviving 725 

Pedigree,  matters  of 433 

Perpetuitieb,  nature  and  scope  of  the  doctrinb  of 451 

Prescription,  title  by 333 

Remainder,  bbtateb  in 7O0 

ShELLEY'B  CASE,  RULE  IN 410 

Tax,  COLLATERAL  INHERITANCB 2M 

Ixxiii] 


xxiv  EDITORIAL  NOTES. 

TRUBTBBB,  DtJTIBS  OF  A8  TO  mYESTMEHTB. 481 

Trusts,  bulbs  bblating  to 661 

Ukdub  influence 117 

Witnesses,  impeachment  of 50 

Witnesses,  NONFBOFBSSIONAL. 76 


IN  VOLUME  n. 

A  CBLBBBATBD  CASE  BXAMINBD 478 

Administration  on  estate  of  living  persons 449 

Adverse  title,  assertion  of  bt  a  co-tenant 563 

Alienation,  RESTRAINTS  on 818 

Annuities  and  leoacies.  distinction  between 128 

Boundaries,  rules  of  construction  in  relation  to 250 

Collateral  inheritance  tax 88 

Construction  OF  wills,  rules  governing 63 

Corporations,  capacity  to  take  bt  devise 674 

(JOURT  MAT  place  ITSELF  IN  CIRCUMSTANCES  OF  TESTATOR 658 

Custom  AND  USAGE 586 

"Demurrer,"  scope  and  effect  of  a. 8 

Devise, WHEN  void  because  repugnant 601 

Dower  rights  in  revbrsionart  interests 614 

"Due  process  of  law,"  as  expounded  bt  our  courts 878 

Estoppel,  when  silence  will  raise  an 608 

Executor  can  only  sub  in  his  own  forum 79 

Executor's  liabilitt,  extent  of 697 

Fee  simple  estate,  legal  incidents  of  a 886 

Foreclosure  of  a  deed  of  trust 649 

Gifts  causa  mortis 143 

Insane  delusion  as  affecting  testamentary  capacity 853 

Joint  TENANCY,  nature  AND  scope  OF 663 

Leading  questions 348 

Legacies,  specific  and  demonstrative,  distinction  between 369 

Legacies,  when  a  charge  upon  land  dbvisbd 356 

Necessary  words,  to  what  extent  court  may  supply  or  substitute.  .619 

Nuncupative  wills 171 

Permanent  improvements,  allowance  for 426 

Power  of  disposition  generally  carries  a  fee 94 

Probate  bonds,  nature  and  scope  of 310 

Revocation  of  wills  by  marriage 388 

Specific  performance,  right  of  probate  court  to  enforce 68S 

Spendthrift  TRUSTS.  DOCTRINE  OF 683 

Suit  must  be  brought  in  name  of  real  party  in  interest 113 

Will,  agreements  to  make  a.  . . . .  577 

Will  speaks  from  time  of  testator's  death 486 


EDITORIAL  NOTES.  xxv 

m  VOLUME  UL 

PAOB 
AdMINIBTRATION  DB  BONIS  NON 77 

Appeals  m  pbob atb  cases 517 

Beneficiaries,  when  take  per  stirpes  and  per  capita 235 

''Children/'  significance  of  the  word  in  a  devise 20 

Class,  OF  GIFTS  TO  A 109 

Constructive  trusts,  the  equitable  doctrine  of 686 

Construing  a  will,  entire  instrument  must  be  considered 447 

Contest  of  probate 71 

Contingent  remainders 818 

Coots  in  probate  procbedingb , 417 

Descent  and  distribution,  statutes  of 556 

Devastavit,  its  nature  and  scope .205 

DEVISAVIT  VEL  NON,  THE  ISSUE  of 49 

**Dying  without  issue" 148 

Executor  OR  trustee,  DISCRETION  OF 91 

Executorship,  agreement  to  renounce,  void 869 

Guardians  AD  litem  in  probate  proceedings 679 

Heir,  LAW  FAVORS  THE 802 

Interest,  when  a  legacy  begins  to  draw •• 568 

In  terrorem,  of  conditions 62 

Interstate  comity  and  conflict  of  laws 267 

Inventory  of  decedent's  estate .692 

Judicial  acts,  presumption  affecting 878 

Laches,  in  claims  against  estates 249 

Legal  refrbseniatives,  who  are 887 

Marriage  relation,  conditions  inimical  to 164 

non  est  factum,  issue  of 546 

Partial  intestacy,  construction  will  seek  to  avoid. 259 

Partition  of  decedent's  estate 497 

Posthumous  CHILDREN,  RIGHTS  of 175 

Probate  decrees,  conclusiveness  of 640 

Public  administrators 662 

Realty,  when  not  charged  with  payment  of  ANNxnTDSS 428 

Surcharge  and  falsify 486 

Testify  in  own  behalf,  when  a  party  cannot 847 

Tbbtatoe,  parol  dbolabationb  of,  inadmibsiblb • 286 


XXVI  EDITORIAL  NOTES. 

EDITORIAL  NOTES,  Vol.  IV. 

ADMINISTRATION. 

wife's  right  to  administer  as  affected  by  her  conduct.  660 

(a)  Divorce. 

(b)  Desertion. 

(c)  Separation. 

(d)  Ante-nuptial  agreement 

(e)  Marriage  void  or  voidable. 

(f)  Discretionary  power  of  court 

ATTACHMENT  OR  GARNISHMENT  OF  EXECUTORS  AND 
ADMINISTRATORS.  182 

(a)  General  rules  as  summarized  by  the  textwriters. 

(b)  Before  settlement  and  decree. 

(c)  Exceptions  and  limitations. 

(d)  After  settlement  and  decree. 

(e)  Legacies. 

(f)  Commissions. 

(g)  Revival. 

(h)  Illustrative  cases. 

CONSTRUCTION. 

SUPPLYING  WORDS  IN  WILL.  679 

(a)  General  rule, 

(b)  Limitation. 

(c)  Punctuation. 

(d)  "Or"  and  "and." 

(e)  Illustrative  cases. 

reference  IN  WILL  TO  ANOTHER  PAPER  OR  DOCUMENT.  444 

(a)  General  rules. 

(b)  Reference  to  paper  testamentary  in  its  nature. 

(c)  Limitation  in  New  York. 

(d)  Reference  to  unsigned  or  unexecuted  papers. 

(e)  Whether  paper  referred  to  included  in  probate  record. 

(f)  Burden  of  proof. 

(g)  Effect  of  recital  of  another  gift. 

EXTRINSIC  EVIDENCE  AS  APPLIED  TO  WILLS.  467 

(a)  General  rules  as  summarized  by  Jarman  and  other  writers. 

(b)  Rule  as  stated  in  three  leading  cases. 

(c)  Surrounding  circumstances. 

(d)  Ambiguity  patent 

(e)  Ambiguity  latent 

(f)  Declarations  of  testator. 


EDITORIAL  NOTES.  XXVll 

CONSTRUCTION— rC(?n/i««^(/;. 
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(b)  Executor. 
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(d)  Common  law  rule  distinguishing  devises  changed  by  statute. 

(e)  Modem  rule  in  England. 

(f)  Conflict  in  cases  as  to  presumption  of  intention. 

(g)  When  limited  to  same  kind  or  character, 
(h)  As  affected  by  ademption. 

(i)    Residue  of  a  residue, 
(j)    Illustrative  cases. 

UNDUE  INFLUENCE  BY  MISTRESS.  7S 


EDITORIAL  NOTES.  XXXlU 

WILL. 

SIGNING  WILL  BY  MARK.  358 
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(a)  Rule  at  common  law. 
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(h)  As  affected  by  debts  of  husband. 

(i)    Election  requires  knowledge  of  rights. 

(j)   Acceptance  may  be  implied. 

(k)  Time  or  manner  of  election. 

(1)    Effect  of  election. 

(m)  Illustrative  cases  as  to  election. 
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(b)  Test  of  interest. 

(c)  When  evidence  admitted. 

(d)  Relating  to  probate  and  executor's  accounts. 

(e)  Attorney's  claim  for  services. 

(f)  Action  by  administrator  for  death  by  wrongful  act 

(g)  Some  illustrative  cases. 

EXECUTORS  AND  ADMINISTRATORS. 

POWERS    OF    ADMINISTRATOR   WITH    WILL   ANNEXED.  Xig 

(a)  Power  to  sell  land. 

(b)  As  limited  by  a  leading  case. 

(c)  Illustrative  cases. 

POWER  OF  ADMINISTRATOR  OVER  LAND.  262 

(a)  Summary  by  late  writer. 
j.   I     (b)  Must  be  derived  from  statute. 

(c)  Not  as^ts. 

(d)  As  to  rents. 

(e)  When  power  ceases. 

(f)  Illustrative  cases. 

EMPLOYMENT  OF  ATTORNEY  BY  EXECUTOR  OR  ADMINISTRATOR.  354 

(a)  General  rule. 

(b)  Estate  not  liable. 

(c)  Jurisdiction  of  Probate  Court. 

(d)  Remedy  on  accounting. 

(e)  Where  burden  rests. 

(f)  Must  be  paid  first. 

(g)  Cannot  act  in  double  capacity. 
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EXECUTORS   AND   ADMINISTRATORS— (Con/»ni»ed). 
(h)  Contingent  fee. 
(i)    Relief  in  equity. 
(j)   Statute  directory, 
(k)  Illustrative  cases — ^Wherc  allowed. 
(1)    Same — Not  allowed. 

CONTINUANCE  OF  BUSINESS  OF  DECEASED  BY  EXECUTOR  OE  ADMINIS- 
TEATOR.  397 

(a)  General  rules. 

(b)  Intention  must  be  dear. 

(c)  Continuance  in  winding  up. 

(d)  Continuance  by  executor. 

(e)  By  administrator. 

(f)  Limitation  as  to  responsibility  of  assets. 

(g)  Creditors  chargeable  with  notice. 

(h)  Executor  or  administrator  personally  liable* 

(i)    Relief  in  equity. 

(j)  Some  illtistrative  cases. 

KEPLEVIN   AS   AGAINST   EXECUTOR.  ViS 

FUNERAL  EXPENSES,  733 

(a)  Liability  in  general. 

(b)  Husband's  liability. 

(c)  Tombstone  or  monument. 

(d)  Illustrative  cases. 

GUARDIAN  AND  WARD. 

FOREIGN  GUARDIAN.  48a 

(a)  General  rules. 

(b)  At  common  law  remedy  in  chancery. 

(c)  Jurisdiction  of  local  courts. 

(d)  Minor's  interest  in  land. 

(e)  Capacity  to  sue. 

(f)  Custody  of  minor. 

(g)  Illustrative  cases. 

TRANSACTIONS  BETWEEN  GUARDIAN  AND  WARDl  ({34 

(a)  General  principles. 

(b)  Burden  of  proof. 

(c)  Settlement  may  be  binding. 

(d)  Purchase  by  guardian. 

^)  Laches,  acquiescence,  ratification, 
(f)    Illustrative  cases. 
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GUARDIAN  AND  WARD— (Continued). 

OONTSACTS  OF  GUARDIAN.  684 

(a)  Guardian  personally  bound. 

(b)  How  protected. 

(c)  Mechanics'  lien. 

(d)  Remedy—In  accounting. 

(e)  Remedy— In  equity. 

INVENTORY. 

EFFECT  OF  OMISSION  TO  FILE  INVENTOKT.  3^7 

(a)  As  breach  of  a  bond. 

(b)  Effect  of  omission. 

(c)  Remedy  by  accounting. 

(d)  Some  illustrative  cases. 

LACHES.  307 

(a)  General  principles. 

(b)  Effect  of  change  in  conditions. 

(c)  A  question  of  pleading. 

(d)  Effect  of  statute  of  limitations. 

(e)  As  affecting  relief  against  purchase  by  administrator  or  execu- 

tor. 

(f)  As  affecting  right  to  have  land  sold  for  debts. 

(g)  Several  illustrative  cases. 

LIFE  TENANT. 

EXPENSE  AS  BETWEEN  UFE  TENANT  AND  BEMAINDER-MXir.  6^2 

(a)  General  rules  and  principles. 

(b)  A  distinction  noted. 

(c)  Taxes. 

(d)  Interest. 

(e)  Repairs. 

(f)  Insurance. 

(g)  Costs  of  litigation, 
(h)  Apportionment, 
(i)    Illustrative  cases. 

POWERS. 

TERMINATION  OF  POWER  OF  SALE.  64 

(a)  Purpose  ceases — Power  ceases. 

(b)  As  to  time  of  its  exercise. 

(c)  Connected  with  trusts. 

(d)  Effect  of  death. 
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UFE  TENANT— (Continued). 

EXECUTION  OF  A  POWER  BY  THE  COURT.  54^ 

(a)  Power  of  the  court. 

(b)  As  dei>endent  upon  a  trust. 

(c)  Illustrative  cases. 

DISTINCTION   BETWEEN    POWER   AND   TRUST.  5^6 

TAXES. 

INHERITANCE  TAX.  44 

(a)  Foundation  principles. 

(b)  Rules  o£  construction. 

(c)  Residence  of  party  or  situs  of  property. 

(d)  Exemptions. 

(e)  Where  there  are  life  interests  and  remainders. 

(f)  Exercise  of  a  power. 

(g)  D^eds  of  trust. 

(h)  Statute  not  retroactive  by  construction. 

(i)    Deductions. 

(j)   Some  illustrative  cases. 

TRUSTS  AND  TRUSTEES. 

PRECATORY  TRUSTS.  144 

(a)  General  rules  of  construction. 

(b)  As  affected  by  discretion. 

(c)  Cutting  down  absolute  gift. 

(d)  Use  of  word  "wish." 

(e)  Illustrative  cases  holding  no  trust. 

(f)  Illustrative  cases  holding  a  trust. 

TRANSACTIONS  BETWEEN  TRUSTEE  AND  CESTUI  QUE  TRUST.  sSg 

(a)  General  principles. 

(b)  When  relation  exists. 

(c)  Acquiescence  or  ratification. 

(d)  Effect  of  release  or  settlement. 

(e)  When  trustee  may  purchase  from  cestui  que  trust. 

(f)  Purchase  by  trustee  of  trust  property. 

(g)  Application  of  rule  forbidding  purchase, 
(h)  Purchase  not  void  but  voidable. 

(i)    When  trustee  may  purchase. 

(j)   Confirmation  or  ratification  of  purchase. 

(k)  Some  illustrative  cases. 
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VESTING.  79 

(a)  General  rules  o£  construction, 

(b)  Immediate  and  absolute  gift  as  test 

(c)  Direction  for  future  division  or  payment 

(d)  Gift  to  a  class. 

(e)  Gift  of  money. 

(f)  Words  of  suvivorship. 

(g)  Effect  of  bequest  of  interest  or  income, 
(b)  Gift  tbrough  trustee. 

(!)    Effect  of  a  power. 

(j)  Convenience  of  estate. 

(k)  Use  of  word  "heirs." 

(1)    Use  of  words  "  from  and  after." 

(m)  Illustrative  cases — ^Holding  vested. 

(n)  Illustrative  cases— Holding  not  vested. 

WILLS. 

WHAT  LAW  GOVERNS.  906 

(a)  As  to  real  estate. 

(b)  As  to  personal  property. 

(c)  G>nstruction. 

(d)  Powers. 

(e)  Bequests  to  foreign  corporations. 

EFFECT  OF   MARRIAGE  ON   WILL.  903 

(a)  English  statute  and  common  law. 

(b)  As  affected  by  marital  rights  of  husband. 

(c)  EflFect  of  statutes  conferring  property  rights  on  married  women. 

(d)  Rule  in  New  York. 

(e)  Will  of  married  woman  or  widow. 

(f)  Effect  of  ante-nuptial  agreement 

(g)  Effect  of  a  power. 

(h)  Some  illustrative  cases. 

MENTAL  CAPACITY  TO  MAKE  A  WILL.  382 

(a)  General  rules. 

(b)  Test  of  memory. 

(c)  Will  itself  no  test 

(d)  As  tested  by  other  standards. 

(e)  Effect  of  age  or  weakened  condition  of  mind  or  body. 

(f)  Executed  in  dying  condition. 

SIGNING  OF  WILL.  416 

(a)  Rule  at  common  law. 

(b)  Signature. 
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WlLLS^iContinued). 

(c)  At  end  of  the  will. 

(d)  Hand  guided  by  another. 

(e)  Signed  by  another. 

WITNESSES  TO  WILL.  614 

(a)  Value  of  attestation  clause. 

(b)  Must  see  testator  sign  or  signature. 

(c)  Request  to  witness 

(d)  Order  of  signing. 

(e)  Presence  of  testator. 

(f)  Presence  of  other  witnesses. 

(g)  Signing  by  another, 
(h)  By  mark. 

(i)  Some  illustrative  cases. 

JXJSISDICnON  TO  CONSTRUE  WILLS.  703 

(a)  Of  a  Court  of  Probate. 

(b)  Of  a  court  of  equity  depends  upon  a  trust 

(c)  Who  may  maintain  suit  for  construction. 

(d)  Jurisdiction  limited. 
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ADVANCEMENTS.  "3 

(a)  A  question  of  intention. 

(b)  Presumption. 

(c)  As  affected  by  will. 

(d)  Evidence. 

(e)  Husband  and  wife. 

(f)  Insurance  policy  as  subject 

CLAIMS  AGAINST  DECEDENTS  ESTATE. 

CLAIMS   FOR   SERVICES  BY    MEMBERS  OF  DECEASED'S  FAMILY.  l8l 

(a)  General  rules  and  principles. 

(b)  Extension  of  family  relation. 

(c)  Limitation  in  Pennsylvania. 

(d)  Proof  required. 

(e)  Mutual  understanding  and  expectation  may  be  sufficient 

(f)  Evidence  should  be  clear  and  explicit 

(g)  Illustrative  cases. 
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CONTRACTS. 

EXECUTORY  CONTRACTS  OF  DECEASEa  689 

(a)  General  rule. 

(b)  Exceptions. 

(c)  Building  contracts. 

(d)  Discretionary  power  of  executor  or  administrator. 

(e)  Illustrative  cases. 

DEVISE. 

devise;  when  subject  to  mortgagxl  631 

(a)  General  rule. 

(b)  As  changed  by  New  York  statute. 

(c)  Must  be  personal  debt  of  testator. 

(d)  Effect  of  repugnant  provisions  in  wilL 

EXECUTORS  AND  ADMINISTRATORS. 

DEVASTAVIT  IN   PAYMENTS.  355 

(a)  Summary  by  late  text-writer  —  Remedy  in  accounting. 

(b)  Effect 

(c)  Illustrative  cases. 

interest;   when   CHAR(»D   against  executor  or   ADMINISTRATOR.     548 

(a)  General  rule. 

(b)  Discretionary. 

(c)  Not  chargeable  against  moneys  retained  for  business  of 

estate  or  distribution. 

(d)  Compound  interest. 

(e)  Effect  of  mingling  trust  moneys  and  use  in  own  business. 

(f)  Moneys  retained  pending  litigation. 

(g)  Delay  in  investment 
(h)  Delay  in  settlement 
(i)  Other  illustrative  cases. 

HEIR,  WHEN  BOUND  BY  DEBT  OF  ANCESTOR.  I7S 

INFANTS. 

JURISDICTION   OF  CHANCERY  AS  TO  MAINTENANCE  OP  AN   INFANT.        253 

(a)  General  rules  and  principles. 

(b)  Duty  of  father  or  mother  if  living. 

(c)  On  petition. 

(d)  Approval  of  court. 

(e)  Past  maintenance. 

(f)  When  interest  vested  or  contingent 
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INFANTS  —  (ConHnued). 

(g)  As  limited  by  will. 

(h)  Infant  out  of  jurisdiction. 

(i)  Illustrative  cases. 

LEGACY. 

HONEY  AS  SUBJECT  OF  BEQUEST.  S6 

(a)  General  rules. 

(b)  May  include  real  estate. 

(c)  What  "money"  includes. 

(d)  What  it  does  not  include. 

(e)  Illustrative  cases  —  Money  used  in  restricted  sense. 

(f)  Used  in  an  enlarged  sense. 

(g)  Other  illustrative  cases. 

SPEaFIC  LEGACIES.  273 

(a)  General  rules  and  principles. 

(b)  Time  will  speaks. 

(c)  Intention  governs. 

(d)  Leaning  of  the  courts. 

(e)  Effect  of  word  "  my  "  or  "  mine." 

(f)  Change  in  form. 

(g)  Extrinsic  evidence, 
(h)  Vesting  of  title. 

(i)  Cases  holding  bequests  specific —  Money. 

(j)  Stocks  or  bonds. 

(k)  Bond  and  mortgage. 

(I)    Other  property. 

(m)  Cases  holding  bequests  not  specific  —  Stock  or  bonds. 

(n)  Bond  and  mortgage. 

(o)  Life  insurance. 

WHEN  LEGACIES  CHASGED  UPON  LAND.  455 

(a)  Question  of  intention. 

(b)  As  to  implication. 

(c)  Remedy. 

(d)  Late  illustrative  cases. 

LEGAL  REPRESENTATIVES. 

LEGAL  AND   PERSONAL   REPRESENTATIVES.  474 

(a)  Ordinary  meaning. 

(b)  Do  not  necessarily  mean  executors  and  administrators. 

(c)  Other  illustrative  cases. 
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LIFE  TENANT. 

POSSESSION  AND  SECURITY  BY  LIFE  TENANT.  j6 

(a)  General  rules. 

(b)  Effect  of  disposition  of  principal  or  corpus. 

(c)  Effect  of  a  cash  residue  or  residence. 

(d)  As  affected  by  nature  of  property. 

(e)  Responsibility  of  executor. 

(f)  Executor  as  life  tenant. 

(g)  Other  illustrative  cases. 

PARTNERSHIP. 

INTEREST  OF  DECEASED   PARTNER  IN   PARTNERSHIP  —  RIGHTS   OF  SXHt- 

VIVING  PARTNER.  6l 

(a)  General  rules  and  principles. 

(b)  Surviving  partner  not  entitled  to  compensation. 

(c)  Exception  —  May  be  entitled  to  compensation. 

(d)  Effect  of  death  on  partnership  of  attorneys. 

(e)  Duty  of  surviving  partner  to  wind  up  without  unnecessary 

delay. 

(f)  Right  of  surviving  partner  not  interfered  with. 

(g)  Cannot  incur  new  liability, 
(h)  Right  extends  to  real  estate, 
(i)  Right  to  make  assignment. 

(j)  Business  continues  under  direction  in  will. 

(k)  Adjustment  or  settlement. 

(1)    Responsibility  of  surviving  partner  in  continuing  business. 

(m)  Effect  of  death  of  surviving  partner. 

(n)  Other  illustrative  cases. 

PERPETUITIES. 

SUSPENSION  OF  POWER  OF  ALIENATION.  395 

(a)  Summary  by  late  text- writer.  \ 

(b)  Creation  of  trust  does  not  itself  suspend  the  power. 

(c)  As  affected  by  continuance  of  power  of  sale. 

(d)  As  depending  upon  duration  of  life. 

(e)  Power  in  trust. 

(f)  By  what  law  governed.  | 

(g)  Illustrative  cases. 

SURVIVORSHIP. 

SURVIVORSHIP  IN    COMMON   DISASTER.  460 

(a)  The  rule. 

(b)  May  be  established  by  evidence. 

(c)  Burden  of  proof. 

(d)  Illustrative  cases. 
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TRUSTS  AND  TRUSTEES. 

IDENTIFICATION   OF  TRUST   FUND.  213 

(a)  General  rules  and  principles. 

(b)  Money. 

(c)  In  bank. 

(d)  Illustrative  cases. 

CAPITAL  OR  INCOME  AS   APPUED  TO   STOCK  DIVIDENDS.  377 

(a)  The  Massachusetts  rule. 

(b)  Weight  of  modern  authority  opposed  to  Massachusetts  rule, 

(c)  As  affected  by  right  to  subscribe  to  new  shares. 

(d)  Dividend  representing  proceeds  of  sale  of  property. 

(e)  Illustrative  cases  affecting  capital  or  income. 

INCOME    OF    TRUST    FUND    OR    PROPERTY    AS    SUBJECT    TO    CLAIMS    OF 
CREDITORS. 

(a)  Modem  rule. 

(b)  Effect  of  discretion  in  trustee. 

(c)  Absolute  gift. 

(d)  Right  to  support. 

(e)  Cannot  reach  by  supplementary  proceedings. 

(f)  As   affected  by   statute  —  Kentucky  —  Michigan  —  New 

York. 

(g)  Illustrative  cases. 

(And  see  note  "  Spendthrift  Trusts,"  2  Prob.  Rep.  Annot.  532.) 

RESULTING      TRUST  —  CONSIDERATION      FROM      ONE     CONVEYANCE     TO 

ANOTHER.  525 

(a)  General  rule. 

(b)  May  be  trust  pro  tanto. 

(c)  Evidence. 

(d)  Husband  and  wife. 

(e)  Partnership. 

(f)  Under  statute  — New  York  —  Indiana  —  Wisconsin. 

(g)  Illustrative  cases. 

WIDOW. 

widow's   RIGHT   TO  TEMPORARY  SUPPORT.  647 

(a)  Dependent  upon  statute. 

(b)  Survival  of  right. 

(c)  Election. 

(d)  As  affected  by  her  own  means. 
(c)  Waiver. 
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WIDOW-- (Continued). 

(f)  Not  subject  to  attachment 

(g)  Effect  of  antenuptial  agreement 
(h)  Appeal. 

WILL. 

EFFECT  OF  DESTRUCTION  OF   A  WILL  ON  FKIOR  WILL. 

(a)  Summary  by  text- writers. 

(b)  A  distinction  noted 

(c)  The  distinction  not  recognized. 

(d)  Declarations  of  testator. 

(e)  Specific  statutes. 


EFFECT  OF  INTEMPERANCE  ON   MENTAL  CAPACITY  TO  MAKE  A  WILL.     200 

(a)  General  rules  and  principles. 

(b)  Does  not  depend  on  expert  evidence. 

(c)  Declarations  of  testator. 

(d)  Effect  of  statutory  proceedings  declaring  habitual  drunk- 

ard, etc. 

(e)  As  affecting  undue  influence. 

(f)  Morphine.  . 

(g)  Other  illustrative  cases. 

PROVISION  OF  WILL  AS  AFFECTING  ISSUE  OF  UNDUE  INFLUENCE.  3OO 

(a)  General  rules  and  principles. 

(b)  Does  not  itself  affect  validity  of  will. 

(c)  May  be  considered  as  an  element 

(d)  May  be  explained. 

(e)  Burden  of  proof. 

(f)  As  affected  by  confidential  relations. 

(g)  Attorney  and  client 
(h)  Husband  and  wife, 
(i)  Physician  and  patient. 

testator's  body  as  subject  to  his  WILL.  319 

(a)  Does    not    depend    on    commercial    idea    of    the    word 

"  property." 

(b)  A  distinction  noted. 

(c)  Duty  may  be  imposed  on  executor. 

(d)  Equity  affords  relief. 

(e)  Right  recognized  by  the  courts. 
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-WILL —  ^Continued). 

LOST  wnx.  337 

(a)  Presumption. 

(b)  Execution  of  original  must  be  proved. 

(c)  Existence  and  loss  must  be  proved. 

(d)  Evidence  of  contents. 

(e)  May  be  established  by  one  witness. 

(f)  May  be  established  in  part 

(g)  Declarations  of  testator, 
(h)  Declarations  as  to  contents, 
(i)  Other  illustrative  cases. 

OPINION   EVIDENCE  AS   TO    MENTAL  CAPAOTY.  584 

(a)  Opinion  of  attesting  witnesses. 

(b)  Opinion  of  nonprofessional  witnesses. 

(c)  Opinion  of  physicians. 

(d)  A  distinction  noted. 

(e)  Requisites  for  admission  of  opinion. 

(f)  Weight  of  opinion. 

(g)  Hypothetical  questions, 
(h)  Other  illustrative  cases. 

WILL  OF  SENATOB  FAIK.  618 
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ADMINISTRATION. 

SITUS  OP  CORPORATE  STOCK  AS   AFFECTING  ADMINISTRATION  2^4 

(a)  General  rules  and  principles. 

(b)  Illustrative  cases. 
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ANNUITY  OR  INCOME. 

(a)  General  rules  or  principles. 

(b)  Distinction  pointed  out. 

(c)  Question  of  intention. 

(d)  When  apportionable. 

(e)  Within  Statute  of  Uses  and  Trusts. 

(f)   Abatement. 

(g)  Illustrative  cases. 

xlvi  EDITORIAL  NOTES. 

DEATH. 

EFFECT  OF  DEATH  ON  EXECUTORY  CONTRACTS  FOR  SALE  OF  REAL  ESTATE.  277 

(a)  General  rules  or  principles. 

(b)  Options. 

(c)  Parties. 

(d)  Illustrative  cases. 

EQUITABLE  CONVERSION. 

EQUITABLE  CONVERSION  AS  AFFECTED  BY  FAILURE  OF  PURPOSE.  207 

(a)  Summary  by  late  text-writers. 

(b)  General  rules  and  principles. 

(c)  Effect  of  residuary  clause. 

EXECUTORS  AND  ADMINISTRATORS. 

RENUNaATION.  68 

(a)  General  rules  or  principles. 

(b)  Retraction. 

(c)  Distinction  between  executor  and  trustee. 

(d)  Form. 

(e)  Agreement  to  renounce. 

(f)  Statutory  limitation. 

WHEN  EXECUTOR  ENTITLED  TO  DOUBLE  COMMISSIONS.  24O 

(a)  General  rules  or  principles. 

(b)  Limitation  of  the  rule. 

POWERS  AND  DUTIES  OF  ANCILLARY  ADMINISTRATOR.  jfio 

(a)  Summary  by  late  text- writers. 

(b)  (jeneral  rules  or  principles. 

(c)  Exception  as  to  executors. 

(d)  Where  accountable. 

(e)  Remedy  of  creditors. 

(f)  Disposition  of  proceeds. 

(g)  Illustrative  cases. 

CONTRACTS   OF  EXECUTORS    AND   ADMINISTRATORS.  594 

(a)  General  rules  or  principles. 

(b)  Exceptions. 

(c)  Negotiable  paper. 

(d)  Attorneys. 

(e)  Illustrative  cases. 
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INSURANCE. 


MONEYS    DUE   FROM    MUTUAL   ASSESSMENT   INSURANCE   ASSOCIATION 

AS  SUBJECT  TO  WILL.  155 

(a)  General  rules  or  principles. 

(b)  Exceptions. 

(c)  Amendments. 

(d)  Illustrative  cases. 

POWERS. 

POWER  OF  SALE  EXTINGUISHED  BY  ELECTION  TO  TAKE  THE  LAND.  627 

(a)  General  rules  or  principles. 

(b)  All  interested  must  concur. 

(c)  Infants  and  lunatics. 

WHETHER  POWER  TO  SELL  INCLUDES   POWER  TO   MORTGAGE.  687 

(a)  General  rule. 

(b)  Exceptions. 

(c)  Illustrative  cases. 

TRUSTS  AND  TRUSTEES. 

NO  FAILURE  OF  TRUSTS  FOR  WANT  OF  TRUSTEE.  IQI 
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COTTINGHAM   VS.    MOORE  et  ol, 

Moore  et  al,  vs.  Cottingham. 

[Supreme  Court  of  Alabama,  Feb.  6,  1900;  128  Ala.  209,  30  So.  784.] 

Sale  of  Decedent's  Land  —  Bill  to  Set  Aside. 

An-  executor  or  administrator,  who  is  a  judgment  creditor  of  his  testator 
or  intestate,  holding  an  execution  lien,  has  such  an  interest  in  the  lands 
of  the  decedent  as  that  at  the  sale  of  such  lands  for  the  payment  of 
the  debts  he  may  become  the  purchaser  thereof,  provided  there  is  no 
unfairness  in  the  sale,  and  the  property  is  sold  in  the  ordinary  method, 
and  under  such  circumstances  as  will  commapd  the  best  price. 

Appeal  from  Chancery  Court,  Bibb  county. 

Bill  by  John  H.  Moore  and  others  against  M.  L.  Cottingham. 
From  the  judgment  defendant  appeals,  and  complainants  assign 
cross-error. 

Affirmed. 

The  complainants  are  the  children  of  Robert  B.  Moore  and 
Martha  Ann  Moore,  and  claim  the  interest  in  the  lands  as 
devisees  under  the  will  of  Eleanor  Coker,  the  mother  of  Martha 
Ann  Moore.  The  respondent,  M.  L.  Cottingham,  claims  the 
lands  under  a  purchase  of  the  lands  made  by  him  as  adminis- 
trator cum  testamento  annexo  of  the  estate  of  Eleanor  Coker, 
deceased.  The  purpose  of  the  bill  and  the  facts  of  the  case 
necessary  to  an  understanding  of  the  decision  on  the  present 
appeal  are  sufficiently  stated  in  the  opinion.     On  the  final  sub- 
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mission  of  the  cause  upon  the  pleadings  and  proof  the  chan- 
cellor rendered  a  decree  granting  the  relief  prayed  for,  and 
ordered  a  reference  to  the  register,  that  he  might  state  an  ac- 
count between  the  parties  to  the  suit.  In  this  decree  ordering 
the  reference  the  chancellor  directed  the  register  to  credit  the 
defendant  with  the  sum  of  $400  (the  amount  paid  by  him  for  the 
land)  as  of  the  date  of  the  death  of  Martha  Ann  Moore,  and 
gave  further  directions  as  to  the  credits  that  should  be  allowed 
the  defendant,  Cottingham.  Upon  the  coming  in  of  the  regis- 
ter's report,  the  chancellor  rendered  a  decree  granting  the  re- 
lief prayed  for  in  accordance  with  the  report  of  the  register. 
From  this  decree  the  defendant,  Cottingham,  appealed,  and 
assigned  as  error  the  rendition  of  each  of  the  decrees.  In  this 
court,  by  agreement  between  the  parties,  the  complainants  made 
cross-assignments  of  error,  in  which  they  assigned  as  erroneous 
that  portion  of  the  decree  of  the  chancellor  in  which  he  di- 
rected the  register  to  allow  the  defendant  the  several  items  of 
credit  in  the  statement  of  the  account. 

Logan  &  Vande  Graaff,  for  appellant. 

H.  A.  Jones  and  Ellison  &  Thompson,  for  appellees. 

DowDELL,  J. —  Eleanor  Coker  died  April  28,  1876,  leaving  a 
last  will  and  testament,  which  was  duly  probated  in  the  Pro- 
bate Court  of  Bibb  county.  By  this  will  she  devised  and  be- 
(}ueathed  all  of  her  estate,  consisting  of  real  and  personal  prop- 
erty, subject  to  the  payment  of  her  debts,  to  her  niece,  Martha 
Ann  Moore,  and  Robert  Benning  Moore»  husband  of  said 
Martha,  "  and  the  heirs  of  their  body."  The  clauses  in  the 
will  occurring  subsequent  to  the  one  containing  the  above  de- 
vise and  bequest  clearly  manifest  the  purpose  and  intention 
of  the  testatrix  to  create  in  the  said  Martha  Ann  a  life  estate, 
with  remainder  to  her  children,  and  it  is  upon  this  construction 
of  the  will  that  the  present  bill  is  filed.  Robert  Benning  Moore, 
the  said  husband,  was  named  as  executor,  but  failed  to  qualify 
as  such.  The  respondent,  Cottingham,  took  out  letters  of  ad- 
ministration cum  testamento  annexe,  and  entered  upon  the  du- 
ties of  his  office.     This  was  in  1876,  and  shortly  after  the  pro- 
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bate  of  the  will.  In  January,  1877,  the  land,  the  subject-matter 
of  this  controversy,  was  sold  under  the  decree  of  the  Probate 
Court  for  the  purpose  of  paying  the  debts  of  said  estate.  It 
is  admitted  by  the  bill  that  the  proceedings  had  in  the  Probate 
Court  for  the  sale  of  the  land  were  regular  on  their  face;  but 
it  is  charged  that  the  Probate  Court  was  imposed  upon  by  the 
administrator  by  false  statements  contained  in  his  petition  for 
the  sale  of  said  land  in  his  averments  as  to  the  existence  of  debts 
against  the  estate  and  as  to  the  insufficiency  of  personal  prop- 
erty for  the  payment  of  debts,  and  that  in  this  respect  the  ad- 
ministrator was  guilty  of  actual  fraud  upon  the  rights  of  com- 
plainants. It  is  also  charged  in  the  bill  that  the  administrator 
became  the  purchaser  at  the  sale,  buying  through  an  inter- 
mediary. The  life  tenant,  Martha  Ann  Moore,  died  in  June, 
1895,  and  the  bill  was  filed  in  May,  1897.  The  prayer  for  re- 
lief is  in  alternative, —  "  if  the  complainants  be  mistaken  in  their 
charges  of  actual  fraud  by  the  administrator  in  procuring  the 
sale  of  said  land,  then  they  ask  to  disaffirm  the  sale,  and  have 
an  accounting,  offering  on  their  part  to  do  equity."  On  a  final 
submission  of  the  cause  on  the  pleadings  and  proof,  it  was  de- 
termined by  the  decree  of  the  Chancery  Court  that  there  was 
no  fraud  committed  by  the  administrator  in  the  proceedings 
before  the  Probate  Court  for  the  sale  of  the  land,  but  relief  was 
decreed  complainants  under  the  alternative  prayer  of  the  bill, 
and  an  accounting  was  had.  From  this  decree  the  respond- 
ent, Cottingham,  prosecutes  his  appeal  to  this  court. 

Under  the  view  which  we  take  of  the  case  as  presented  by 
the  record,  we  think  it  unnecessary  to  notice  those  questions 
discussed  by  counsel  growing  out  of  the  accounting  had  under 
the  decree.  We  may  here  make  the  passing  observation  that, 
as  to  the  clause  of  the  will  which  provides  that  in  the  event 
of  the  death  of  Martha  Ann  Moore  the  property  devised  and 
bequeathed  should  remain  in  the  hands  of  Robert  Benning 
Moore  until  the  children  of  Martha  Ann  became  of  age,  and 
then  to  be  divided  among  them,  it  is  unimportant  under  our 
view  of,  and  for  the  purposes  of,  the  case  as  now  presented, 
to  determine  the  nature  or  character  of  trust  created  in  said 
Robert  Benning  Moore.  We  think  the  proof  amply  sustains 
the  chancellor  in  holding  that  there  was  no  fraud  practiced 
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by  the  administrator  in  procuring  a  sale  of  the  land  for  the 
payment  of  the  debts  of  the  estate.  The  great  weight  of  the 
evidence,  by  disinterested  witnesses,  shows  that  the  purchase 
price  bid  and  paid  for  the  land  was  its  highest  market  value. 
The  fact  is  also  shown  that  the  administrator  was  a  judgment 
creditor  of  the  testatrix,  with  an  execution  lien  on  the  land  in 
question.  The  amount  of  this  judgment,  with  interest,  was 
something  over  $200.  There  were  also  other  creditors  of  the 
estate.  The  price  bid  and  paid  for  the  land  was  $400.  We 
have,  then,  a  case,  as  presented  by  the  record,  of  a  bill  filed  by 
the  remaindermen,  after  the  termination  of  the  life  estate, 
against  the  administrator,  who  is  a  judgment  creditor,  with  an 
execution  lien  on  the  land  sold,  buying  at  the  administrator's 
sale  made  under  the  decree  of  the  Probate  Court  for  the  pay- 
ment of  debts  of  the  estate,  without  any  just  imputation  under 
the  facts  of  fraud  or  unfairness  in  the  sale  and  purchase,  pray- 
ing a  disaffirmance  of  the  sale  and  for  an  accounting.  No  prin- 
ciple of  equity  is  more  firmly  ingrafted  on  the  jurisprudence  of 
this  country  than  that  a  purchase  by  a  trustee  for  his  own  benefit 
at  a  sale  of  the  trust  property  is  voidable  at  the  option  of  the 
cestui  que  trust,  and  will  be  set  aside  on  timely  application  made 
for  that  purpose.  And  in  the  application  of  this  rule  it  is  un- 
important whether  the  purchase  be  made  directly  or  indirectly, 
in  person  or  through  an  intermediary  who  subsequently  recon- 
veys  to  the  trustee,  and  without  regard  to  the  question  of  fair- 
ness in  the  purchase.  This  doctrine  is  too  familiar  to  call  for 
citation  of  authorities.  Such  sales,  however,  are  not  per  se 
void,  but  only  voidable  at  the  option  of  the  beneficiary  or 
cestui  que  trust,  when  seasonably  expressed,  though  in  some 
adjudged  cases  there  may  be  found  loose  expressions  to  the 
effect  that  purchases  of  trustees  are  void,  or  that  a  trustee  can- 
not purchase  at  his  own  sale.  (See  Charles  v.  Duhose,  29  Ala. 
367;  Calloway  v.  Gilmer,  36  id.  354,  and  authorities  cited  in 
those  cases.)  But  this  statutory  doctrine,  not  the  creation 
of  legislation,  but  of  a  zealous  care  of  the  courts  for  the  rights 
and  interests  of  those  standing  in  confidential  relations,  is  not 
without  limitation  when  applied  to  executors  and  administrators 
who  have  an  interest  in  the  property  sold.  As  was  said  in 
Calloway  v.   Gilmer   {supra)  :     "  To  this  eminently  wise  and 
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conservative  principle  the  previous  decisions  of  this  court  re- 
quire us  to  recognize  a  single  exception ;  that  is,  that  such  ex- 
ecutors and  administrators  as  have  an  interest  in  the  property 
sold  may  purchase  at  a  sale  of  the  goods  of  the  estate,  provided 
there  is  no  unfairness,  and  the  property  is  exposed  to  sale  in 
the  ordinary  mode,  and  under  such  circumstances  as  will  com- 
mand the  best  price "  (citing  Brannan  v.  Oliver,  2  Stew.  47, 
19  Am.  Dec.  39;  Sdtmarsh  v.  Beene,  4  Port.  283,  30  Am. 
Dec.  525;  McLane  v.  Spence,  6  Ala.  894;  Julian  v.  Reynolds, 
8  id.  680,  683;  McCartney  v.  Calhoun,  17  id.  301;  Andrews  v. 
Hobson,  23  id.  235,  236;  Montgomery  v.  Givhan,  24  id.  579, 
584,  585;  Charles  v.  Dubose,  29  id.  371).  While  in  McCartney 
v.  Calhoun  (supra),  Andrews  v.  Hobson  (supra),  and  Mont- 
gomery V.  Givhan  (supra),  there  may  be  found  expressions  of 
regret  at  the  existence  of  this  exception,  yet  the  rule  as  laid 
down  in  Brannan  v.  Oliver  (supra),  and  limited  in  Saltmarsk 
V.  Beene  (supra),  and  McLane  v.  Spence  (supra),  has  been  ad- 
hered to  by  this  court.  No  attempt  has  been  made  to  answer 
the  forceful  reasoning  employed  in  the  case  of  Brannan  v, 
Oliver;  and,  in  addition  to  what  was  there  said,  it  might  be 
added  that  under  our  law,  in  sales  by  an  administrator  under 
the  decree  of  the  court,  the  court,  and  not  the  administrator, 
is  the  real  vendor,  and  such  sales  must  be  made  at  public  auc- 
tion, and  receive  the  judicial  sanction  of  the  court,  before  any 
title  can  pass  to  the  purchaser.  But  in  what  we  have  here  said 
we  do  not  wish  to  be  understood  as  intimating  any  intention 
of  extending  the  exception  to  the  rule  in  cases  of  administrators 
and  executors  purchasing  at  their  sales  further  than  such  as 
have  an  interest.  The  requirements  of  the  case  we  Have  in 
hand  do  not  call  for  any  extension.  The  vital  and  material  in- 
quiry here  is  as  to  what  character  of  interest  will  bring  the  ad- 
ministrator within  the  exception.  In  the  case  of  Brannan  v. 
Oliver  (supra),  the  character  of  interest  of  the  administrator 
was  that  of  an  heir  or  distributee  of  the  estate.  In  the 
case  of  Andrews  v.  Hobson  the  character  of  interest  was  that 
of  creditor.  But  in  the  latter  case  is  was  held  that  Hobson 
could  not  come  within  the  exception  under  consideration,  not 
being  an  executor  or  administrator,  but  a  trustee  under  a  deed. 
No  distinction,  however,  was  made  in  the  opinion  of  the  court. 
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as  to  the  character  of  interest,  between  that  of  heir  and  that  of 
creditor.  In  Montgomery  v.  Givhan,  while  the  executor  was  a 
son  of  the  testator,  the  character  of  interest  under  considera- 
tion was  that  of  creditor.  The  purchase,  however,  in  this  case 
was  not  upheld  because  of  a  want  of  fairness  in  the  transac- 
tion. No  distinction  was  drawn  as  to  the  nature  of  the  interest 
requisite  to  bring  the  executor  or  administrator  within  the  ex- 
ception. Although  the  administrator  who  is  a  creditor  may 
have  no  estate  or  title  in  the  land  sold  for  the  payment  of  debts, 
5till  it  cannot  be  asserted  that  he  is  without  interest  in  the 
property  sold,  being  a  judgment  creditor  of  the  testator  or 
intestate,  with  a(n  execution  Hen  upon  the  very  property  that  is 
sold.  In  the  case  of  Calloway  v.  Gilmer  (supra) ,  it  was  urged 
in  argument  by  counsel  that  the  right  to  purchase  by  executors 
or  administrators  having  an  interest  in  the  property  sold  should 
be  limited  and  confined  to  purchases  at  sales  of  personal  prop- 
erty, but  the  court  declined  to  assent  to  that  view.  Under  the 
facts  of  this  case,  the  proceedings  in  the  Probate  Court  for 
the  sale  of  the  land  being  regular,  and  the  administrator  having 
an  interest  as  a  judgment  creditor  with  an  execution  lien  on 
the  property  sold,  the  price  bid  and  paid  being  the  full  market 
value  of  the  land,  and  the  sale  being  free  from  any  unfairness, 
the  sale  should  not  be  set  aside. 

The  decree  of  the  chancellor  must  be  reversed  on  the  appeal 
of  M.  L.  Cottingham,  and  a  decree  will  be  here  rendered  dis- 
missing complainant's  bill.  The  cross-appeal  of  John  H.  Moore 
and  others  is  affirmed. 

On  application  for  rehearing. 

On  the  former  hearing  of  this  case  it  was  not  a  disputed  ques- 
tion in  argument  that  Cottingham  was  the  owner  of  the  judg- 
ment and  execution  in  favor  of  Foshee  against  Eleanor  Coker. 
This  was  treated  as  a  fact  by  both  parties,  and,  indeed,  it  was 
conceded  in  argument  of  counsel  for  appellees.  While  it  is 
true  that  the  written  transfer  of  the  judgment,  as  copied  into  the 
record,  is  without  date,  yet  the  recitals  in  this  transfer  as  to 
the  calculation  and  payment  of  interest  on  said  judgment  is 
a  circumstance  tending  strongly  to  show  that  a  transfer  was 
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made  even  before  Cottingham  obtained  letters  of  administra^ 
tion  upon  the  estate  of  said  Eleanor  Coker.  There  is  another 
reason  why  complainants  are  not  entitled  to  relief,  which  we 
did  not  deem  it  necessary  to  notice  upon  the  former  hearing, 
considering  what  we  had  said  as  being  conclusive  of  any  right 
to  recover;  and  that  is  that  complainants  were  guilty  of  laches 
in  the  enforcement  of  what  they  allege  to  be  their  rights.  More 
than  twenty  years  elapsed  between  the  time  of  the  sale  of  the 
lands  under  the  proceedings  had  in  the  Probate  Court  and  the 
filing  of  this  bill.  Nearly  two  years,  lacking  only  a  few  days, 
elapsed  between  the  date  of  the  death  of  the  life  tenant  and 
the  filing  of  this  bill.  The  bill  was  filed  on  May  17,  1897;  the 
life  tenant  died  June  5,  1895.  The  bill  contained  averments 
which  were  evidently  intended  to  excuse  the  laches  or  delay 
of  the  complainants  in  pursuing  this  remedy,  but  the  evidence 
wholly  fails  to  support  these  averments  as  to  the  complainant 
Roland  Moore.  Roland  Moore  was  twenty-eight  years  of  age  at 
the  date  of  the  filing  of  the  bill.  He  states  in  his  testimony  that 
he  knew  of  his  interest  in  the  land  as  far  back  as  he  could  re- 
member. He  knew  of  the  sale  of  the  land  by  probate  proceed- 
ings, for  he  had  heard  his  mother  talk  about  it.  He  gives  no 
sufficient  reason  for  the  delay  in  pursuing  his  remedy.  Un- 
der the  facts  he  is  clearly  guilty  of  laches,  and  certainly  was  not 
entitled  to  relief.  Under  the  familiar  rule  that  all  complain- 
ants must  recover  or  none,  the  bill  mujst  be  dismissed  as  to  all. 
We  see  no  reason  for  changing  as  to  the  conclusions  reached 
upon  the  former  hearing. 


In  re  Claflin's  Will. 
[Supreme  Court  of  Vermont,  March  28,  1901 ;  73  Vt  129,  50  Atl.  815.] 

Wills  — '  Execution  —  Publication  —  Attestation  — 
Directing  Verdict. 

1.  Testator  need  not  place  his  name  on  the  will  in  the  presence  of  attest- 
ing witnesses,  but  it  is  sufficient  if,  after  signing  it,  he  requests  them 
to  witness  his  signature. 
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2.  Any  act  which  would  indicate  to  witnesses  that  testator  intends  to  give 

effect  to  a  paper  as  his  will  is  sufBcient. 

3.  The  writing  and  signing  of  a  will  and  superintending  its  execution 

is  a  sufficient  publication  thereof  by  testator. 

4.  It  is  unnecessary  to  show  by  attesting  witnesses  that  when  they  signed 

they  knew  that  they  were  witnessing  a  will,  but  such  fact  may  be 
shown  by  other  witnesses,  or  inferred  from  circumstances. 

5.  Where  signatures  of  witnesses  to  a  will  and  that  of  testator  are  proved, 

and  the  witnesses  fail  to  recollect  the  facts  essential  to  execution, 
and  the  attesting  clause  shows  compliance  with  all  the  required 
formalities,  it  is  prima  facie  evidence  of  the  due  execution. 

6.  Where  there  was  evidence  that  the  testator  was  accustomed  to  draw 

wills,  and  that  he  drew  his  own,  with  a  perfect  attestation  clause, 
and  superintended  its  execution,  though  the  witnesses  were  unable 
to  state  in  whose  presence  they  signed  the  will,  and  it  did  not  ap- 
pear that  they  were  asked  to  sign  it  as  a  will,  it  was  error  to  take 
the  question  of  proper  execution  from  the  jury  and  direct  a  verdict 
for  contestant. 

Exceptions  from  Orange  County  Court;  Start,  Judge. 

Proceedings  by  J.  H.  Bass  and  Orra  Bass  for  the  probating 
of  the  will  of  Ephraim  F.  Claflin,  deceased.  Probate  was  con- 
tested by  Elmer  F.  Claflin  and  Bertha  L.  Blanchard.  Judg- 
ment on  a  verdict  directed  for  the  contestants,  and  the  pro- 
ponents excepted. 

Reversed. 

Argued  before  Taft,  C.  J.,  and  Tyler,  Munson,  Watson,  and 
Stafford,  JJ. 

/.  D.  Denison,  for  proponents. 

M.  M.  Wilson  and  Darling  &  Darling,  for  contestants. 

Watson,  J. —  The  probating  of  the  will  of  Ephraim  F.  Claflin 
was  contested  on  the  ground  that  it  was  not  properly  executed. 
The  instrument  sought  to  be  established  as  such  will  was  re- 
ceived in  evidence,  and  it  was  conceded  to  be  in  the  handwriting 
of  the  testator,  except  the  signatures  of  the  witnesses  thereto, 
and  the  words  "  Ephraim  F.  Claflin's  Will,"  on  the  outside.  It 
purports  on  its  face  to  have  been  duly  executed.     The  attesta- 
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tion  clause  reads,  "  Signed,  sealed,  published,  and  declared  by 
the  said  Ephraim  F.  Claflin  as  his  last  will  and  testament  in 
the  presence  of  us,  who  have  hereunto  subscribed  our  names  as 
witnesses  thereof,  at  the  request  and  in  the  presence  of  the  said 
testator,  and  in  the  presence  of  each  other ;"  and  it  was  signed 
by  E.  I.  Claflin,  E.  O.  Mann,  and  Josie  E.  Rand  as  witnesses. 
The  evidence  tended  to  show  that  the  testator  had  charge  of  and 
superintended  its  execution,  and  that  he  was  of  sound  mind; 
that  he  signed  the  instrument;  and  that  it  was  signed  by  all 
the  witnesses,  in  the  store  of  the  witness  E.  I.  Claflin,  at  the 
testator's  request,  and  in  his  presence.  Mann  testified  that  the 
testator  invited  him  and  Mrs.  Rand  to  witness  his  signature, 
but  did  not  tell  them  what  the  document  was,  whereupon  they 
signed  it  in  the  presence  of  the  testator  and  in  the  presence  of 
each  other;  that  the  signature  of  E.  I.  Claflin  was  just  above 
where  they  signed,  at  the  time,  but  that  he  (Claflin)  was  not 
present,  and  did  not  see  them  sign,  nor  were  they  present  when 
he  signed,  nor  did  they  see  him  sign;  that  E.  I.  Claflin  was 
about  his  store  there  somewhere,  but  the  witness  did  not  know 
where;  that  witness  had  seen  him  there  that  day  running  the 
store.  Referring  to  the  same  time  and  place,  the  witness  also 
testified :  "  Q.  And  you  cannot  say  that  Mr.  E.  I.  Qaflin  was 
not  there  ?  A.  If  he  was,  he  was  hid.  He  was  not  in  my  sight. 
Q.  You  can't  tell  but  what  you  were  in  his  sight,  can  you  ?  A. 
I  might  have  been  in  his  sight,  but,  if  I  was,  I  did  not  see  him." 
Evidence  was  introduced  tending  to  show  declarations  of  Mann 
out  of  court  to  the  effect  that  all  of  the  attesting  witnesses  were 
present  together,  and  saw  one  another  sign,  and  that  the  witness 
Claflin  signed,  and  then  went  to  putting  up  goods  in  the  store. 
Evidence  was  also  introduced,  of  more  or  less  force,  tending 
to  show  that  at  the  time  Mann  signed  as  a  witness  he  knew  he 
was  witnessing  the  testator's  will.  Mrs.  Rand  testified  that  she 
recognized  her  signature,  but  remembered  nothing  about  the 
matter.  E.  I.  Claflin  testified  that  when  he  signed  as  a  witness 
the  testator  asked  him  to  sign  that  "  document,"  but  did  not 
state  what  it  was ;  that  he  supposed  at  the  time,  from  what  there 
happened,  that  he  was  witnessing  the  testator's  will;  that  he 
did  not  know  whether  the  other  witnesses  were  then  present 
or  not,  but  he  did  not  see  them  sign.  The  evidence  tended  to 
show  that  at  the  time  of  the  execution  of  this  instrument  the 
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testator  had  been  accustomed  to  draw  wills,  and  to  superintend 
their  execution  for  other  people,  and  knew  the  formalities  re- 
quired by  law.  At  the  close  of  the  proponents'  evidence  a  ver- 
dict was  ordered  for  the  contestants,  to  which  proponents  ex- 
cepted. The  evidence,  as  stated  herein,  is  given  in  its  most  fa- 
vorable light  for  the  proponents.  Was  it  error  to  order  a  ver- 
dict ?  is  the  question. 

It  was  not  necessary  for  the  testator  to  place  his  name  on 
the  paper  in  the  presence  of  the  attesting  witnesses.  If  the 
will  was  signed  by  him  without  their  presence,  and  he  after- 
ward requested  them  to  witness  his  signature,  it  was  a  suffi- 
cient acknowledgment  of  his  signature,  and  a  compliance  with 
the  law  in  this  regard.  (Adams  v.  Field,  21  Vt.  256;  Baskin 
V.  Baskin,  36  N.  Y.  416.)  No  form  of  words  is  necessary  to 
indicate  to  witnesses  that  the  testator  intends  to  give  effect  to 
a  paper  as  his  will.  Any  communication  of  this  idea  by  word, 
sign,  motions,  or  conduct  is  sufficient  in  law  to  constitute  a  pub- 
lication, and  herein  every  case  must  depend  upon  its  own  pe- 
culiar circumstances.  (Peck  v.  Cary,  27  N.  Y.  9,  84  Am. 
Dec.  220;  Ludlozv  v.  Ludlow,  36  N.  J.  Eq.  597;  Haynes  v. 
Haynes,  33  Ohio  St.  598,  31  Am.  Rep.  579.)  In  the  case  at 
bar  the  writing  and  signing  of  the  will  and  the  superintending 
of  its  execution  constituted  a  sufficient  publication  thereof  by 
the  testator,  and  in  attesting  the  will  the  witnesses  attested  its 
publication.  (Dean  v.  Dean's  Heirs,  2y  Vt.  746.)  In  Ilott 
V.  Genge  (3  Curt.  Ecc.  181),  Sir  Herbert  Jenner  Fust  said: 
"  This  is  a  determination  that,  where  a  testator  had  written  a 
will  himself,  and  signed  it,  and  produced  that  will,  so  signed 
(for  this  is  a  point  never  to  be  lost  sight  of),  to  witnesses,  and 
desires  them  to  sign  their  name,  that  amounts  to  an  acknowl- 
edgment that  the  paper  signed  by  them  is  his  will,  and  the  in- 
strument is  complete  for  its  purpose ;  it  is  acknowledged  by  the 
testator  to  be  his  will."  Nor  was  it  necessary  to  show  by  the 
attesting  witnesses  that  at  the  time  they  signed  they  knew  they 
were  witnessing  the  testator's  will.  This  fact,  though  neces- 
sary (Roberts  v.  Welch,  46  Vt.  164),  may  be  shown  by  other 
witnesses,  or  it  may  be  inferred  from  the  circumstances.  Six 
years  elapsed  between  the  time  of  the  execution  of  the  will  in 
question  and  the  trial  in  the  court  below.  One  of  the  attest- 
ing witnesses  recognized  her  signature,  but  could  recollect  noth- 
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ing  about  the  matter.  The  testimony  of  the  other  attesting 
witnesses  fell  short  of  showing  a  duly-executed  will.  Their  evi- 
dence shows  a  defective  memory  as  to  the  whereabouts  of  the 
witness  Claflin  when  the  other  witnesses  signed,  and  they  deny 
the  presence  of  the  other  witnesses  when  he  signed.  Impeach- 
ing evidence  was  introduced  affecting  the  weight  of  their  tes- 
timony. That  they  all  signed  at  the  testator's  request,  in 
Claflin's  store,  and  that  Claflin  was  about  there  somewhere 
looking  after  his  business,  is  apparent  from  the  evidence.  If 
all  of  the  witnesses  were  so  situated  that  they  might  have  seen 
one  another  sign,  it  is  not  material  whether  they  did  in  fact  or 
not.  {Blanchard's  Heirs  v.  Blanchard*s  Heirs,  32  Vt.  62.)  As 
the  case  stood,  the  circumstances  attending  the  signing  by  the 
witnesses  were  of  much  force,  and  might  be  controlling;  for, 
"  if  all  the  subscribing  witnesses  testify  that  the  will  was  not 
duly  executed,  the  parties  will  be  allowed  to  go  into  circum- 
stantial evidence  to  prove  its  due  execution."  {Dean  v.  Dean's 
Heirs,  supra.)  Nor  was  this  all.  When  the  attesting  wit- 
nesses are  dead,  beyond  the  reach  of  process,  or  from  lapse 
of  time  are  unable  to  recollect  all  the  facts  essential  to  a  good 
execution,  if  their  signatures  and  that  of  the  testator  are  proved, 
an  attestation  clause  showing  a  compliance  with  all  the  formali- 
ties required  by  law  is  prima  facie  evidence  of  the  due  execu- 
tion of  the  will.  {Chaffee  v.  Missionary  Convention,  10  Paige, 
85,  40  Am.  Dec.  225;  In  re  O'Hagan's  Will,  73  Wis.  78,  40 
N.  W.  649,  9  Am.  St.  Rep.  763;  Allaire  y.  Allaire,  37  N.  J.  L. 
312;  Farley  v.  Farley,  50  N.  J.  Eq.  434,  26  Atl.  178;  Barnes 
v.  Barnes,  66  Me.  286;  i  Redf.  Wills,  238.)  The  evidence 
tends  to  show  that  the  testator  was  accustomed  to  draw  wills 
and  to  superintend  their  execution  for  other  people  before  the 
execution  of  the  will  in  question ;  and  that  he  drafted  his  own 
will  here  sought  to  be  established,  with  a  perfect  attestation 
clause  thereto,  and  superintended  its  execution,  with  full  knowl- 
edge of  the  requirements  of  law  for  the  due  execution  of  such  an 
instrument.  This,  of  itself,  raises  a  strong  presumption  that 
the  known  requirements  were  complied  with,  (i  Redf.  Wills, 
240;  In  re  Alpaugh's  Will,  23  N.  J.  Eq.  507.)  With  the  pro- 
ponents* case  standing  thus,  it  could  not  be  taken  from  the  jury, 
and  to  order  a  verdict  was  error. 
Judgment  reversed  and  cause  remanded. 
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In  re  Bryant's  Estate. 
(Supreme  Court  of  Vcnnont,  May  9,  1901;  73  Vt.  240,  50  AtL  1065.I 

Claim  against  Estate  —  Contract  with  Decedent  —  Evi- 
dence —  Sufficiency. 

Deceased  was  the  aunt  of  platntifT's  husband,  and  had  a  standing  invita- 
tion to  visit  them,  and,  when  in  ill  health,  requested  plaintiffs  hus- 
band to  come  and  take  her  to  his  home,  which  he  did,  and  she  re- 
mained there  several  months,  receiving  much  attention.  Deceased 
frequently  stated  that  the  plaintiff  would  be  well  paid  for  her  ser- 
vices, but  did  not  make  such  statements  to  plaintiff,  and  there  was 
no  evidence  that  the  latter  knew  of  them  or  expected  to  be  paid. 
Held  insufficient  to  establish  a  contract  to  pay  for  such  services 
which  would  support  a  claim  against  the  estate  of  the  deceased  for 
the  value  thereof. 

Exceptions  from  Windham  County  Court;  Munson^  Judge. 

Proceedings  to  settle  the  estate  of  Salome  T.  Bryant,  de- 
ceased. From  a  judgment  affirming  the  disallowance  of  a  claim 
filed  by  Ada  L.  Cleverly,  the  claimant  brings  exceptions. 

Affirmed. 

Argued  before  Tafft,  C.  J.,  and  Tyler,  Start,  Watson,  and 
Stafford,  JJ. 

D,  E.  Brong  and  Edward  H.  Deavitt,  for  claimant. 
Tarbell  &  Whitham  and  William  E.  Johnson,  for  the  estate. 

Stafford,  J. —  This  was  an  appeal  from  a  disallowance  by  com- 
missioners upon  the  estate  of  Salome  T.  Bryant,  deceased,  with  a 
declaration  in  the  common  counts  in  assumpsit.  The  trial  below 
was  by  the  court,  which  found  and  filed  a  statement  of  the  facts, 
and  thereupon  rendered  judgment  for  the  defendant  estate.  The 
claimant  excepted,  and  the  question  here  is  upon  the  correctness 
of  the  judgment. 
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The  deceased  was  an  aunt  of  the  claimant's  husband.  The 
claimant  and  her  husband  lived  together  in  the  marriage  relation 
at  Lockport,  N.  Y.,  keeping  house  without  servants,  the  wife  doing 
the  work,  and  the  husband  furnishing  the  supplies.  Mrs.  Bryant 
had  never  visited  them  during  their  residence  there,  but  had  had 
a  standing  invitation  from  both  to  do  so.  She  had  been  employed 
in  a  training  school  connected  with  Bellevue  Hospital,  but  had  a 
house  at  Royalton,  Vt.,  where  she  passed  her  vacations.  She  had 
a  chronic  disease  affecting  the  kidneys,  and,  being  worse  in  the 
summer  of  1898,  wrote  the  claimant's  husband,  requesting  him  to 
come  to  New  York,  and  escort  her  to  Lockport,  which  he  did. 
She  remained  at  their  home  from  June  22d  to  September  20th, 
confined  to  her  bed  three  weeks  of  the  time,  and  so  feeble  the  rest 
of  the  time  as  to  require  much  care  and  attention.  Her  disease 
was  such  that  she  soiled  the  bed  clothes  and  her  own  clothing,  and 
these  were  washed  by  Mrs.  Cleverly.  While  confined  to  her  bed, 
she  was  watched  nights,  part  of  the  time  by  the  claimant  and  part 
of  the  time  by  Mr.  Cleverly.  The  general  care  and  attention  was 
by  the  wife,  with  some  incidental  assistance  from  the  husband. 
In  speaking  of  what  was  being  done  for  her,  Mrs.  Bryant  fre- 
quently said  that  Mrs.  Qeverly  should  be  well  paid  for  it.  The 
other  facts  relate  to  the  right  of  the  claimant,  as  a  married  woman, 
to  maintain  this  proceeding,  and  become  immaterial  in  view  of  our 
decision. 

Do  the  facts  found  amount  in  law  to  a  contract  ?  If  they  do, 
the  judgment  was  erroneous;  if  not,  it  was  correct.  It  is  to  be 
observed  that  this  is  not  a  naked  case  of  valuable  services  rendered 
upon  special  request,  with  no  circumstances  tending  to  color  or 
qualify  the  natural  and  ordinary  inference  of  an  expectation  to 
make  and  receive  payment.  The  aunt  did,  indeed,  send  for  the 
nephew  to  come  and  escort  her  to  his  home,  but  there  is  the  quali- 
fying fact  that  she  had  a  standing  invitation  to  visit  them.  It  is 
found  that  she  said  the  claimant  should  be  well  paid,  but  it  is  not 
found  that  she  said  so  to  the  claimant,  nor  that  the  claimant  knew 
of  it  or  relied  upon  it,  nor,  indeed,  that  the  claimant  expected  to  be 
paid.  If,  from  the  facts  and  circumstances  reported,  the  court 
had  inferred  and  found  the  further  fact  of  mutual  expectation  to 
pay  and  be  paid,  the  contract  would  be  complete ;  but  such  infer- 
ence is  an  inference  of  fact,  not  of  law,  and  could  be  made  only  by 
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the  triers  of  the  fact.  In  this  respect  the  case  is  ruled  by  Bli^s  v. 
Hoyt's  Estate  (70  Vt.  534,  41  Atl.  1026).  There,. the  referee 
having  made  such  a  finding  as  the  court  in  the  present  case  omitted 
to  make,  it  was  objected  that  such  inference  was  an  implication  of 
law,  and,  therefore,  beyond  his  province ;  but  this  court  held  it  to 
be  a  finding  of  fact  strictly  and  exclusively.  The  distinction  be- 
tween contracts  implied  in  law  and  contracts  implied  in  fact  has 
been  made  so  clear  in  recent  decisions  of  the  court  that  no  further 
treatment  of  the  subject  can  be  necessary.  In  addition  to  Bliss  v. 
Hoyt's  Estate,  already  cited,  see  Johnson  v.  Railroad  Co,  (69  Vt. 
521,  524,  38  Atl.  267)  ;  Westcott  v.  Westcott's  Estate  (69  Vt.  234, 
39  Atl.  199)  ;  Parkhurst  v.  Krellinger  (69  Vt.  375,  38  Atl.  67)  ; 
Security  Co,  v.  Bennington  Monument  Assn.  (70  Vt.  201,  40  Atl. 
43).  We  must  assume  that  the  court  failed  to  find  the  fact  of  a 
mutual  expectation  of  payment,  because  the  evidence  failed  to  con- 
vince it  that  it  was  true. 
Judgment  and  certificate  pffirmed. 


Hamburger  et  al.  vs.  Rinkel  et  al. 

[Supreme  Court  of  Missouri,  Division  No.  i,  June  12,  1901 ;  164  Mo.  398, 

64  S.  W.  104.] 

Wills  —  Undue  Influence  —  Evidence  —  New  Trial  — 
Misconduct  of  Jurors  —  Impeachment  of  Witnesses. 

1.  Where  the  evidence  as  to  testator's  mental  capacity  to  make  a  will  is 

conflicting,  a  verdict  sustaining  the  instrument  will  not  be  disturbed. 

2.  Testator's  parents  and  brothers  and  sisters  died  previous  to  his  mak- 

ing a  will.  Testator  was  capable  of  attending  to  his  business  when 
not  intoxicated.  He  and  the  beneficiary  were  intimate  friends,  tes- 
tator being  a  frequent  patron  at  the  latter's  saloon,  and  the  bene- 
ficiary had  loaned  the  testator  money  occasionally.  When  the  will 
was  executed  testator  gave  it  to  one  of  the  attesting  witnesses,  in- 
structing him  to  deliver  it  to  the  beneficiary  on  testator's  death. 
The  evidence  tended  to  prove  that  the  beneficiary  knew  nothing  of 
the  will  until  testator's  death.  Held,  that  the  question  of  undue  in- 
fluence on  the  part  of  the  beneficiary  over  the  testator  was  properly 
taken  from  the  jury. 
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3.  After  adjournment  of  an  action  to  contest  a  will,  a  juror  accosted  the 

beneficiary,  and  they  were  engaged  in  conversation  for  ten  minutes, 
the  subject  of  which  could  not  be  heard.  The  juror  on  the  voir 
dire  testified  that  he  did  not  know  the  beneficiary.  There  was  no 
evidence  that  the  conversation  was  about  the  case,  or  that  it  was 
held  under  suspicious  circumstances.  Held,  that  it  was  not  an  abuse 
of  the  discretion  to  refuse  a  new  trial. 

4.  Evidence   of  statements  made  out  of  court  by   some  of  defendants' 

witnesses,  contradictory  of  their  answers  to  certain  questions  asked 
them  on  cross-examination  for  the  purpose  of  impeachment,  was 
properly  excluded. 

5.  The  admission  of  evidence  as  to  a  testator's  mental  condition  three 

months  after  the  execution  of  the  will,  as  tending  to  show  his  men- 
tal capacity  at  the  time  of  making  the  will,  was  proper. 

Appeal  from  St.  Louis  Circuit  Court;  D.  D.  Fisher,  Judge. 

Action  by  Edward  Hamburger  and  others  against  George  W. 
Rinkel  and  another  to  contest  a  will.  From  a  judgment  for  de- 
fendants, plaintiffs  appeal. 

Affirmed. 

L.  Frank  Ottofy,  for  appellants. 

Wm,  B.  Thompson  and  Ford  W.  Thompson,  for  respondents. 

Brace,  P.  J. —  This  is  a  statutory  proceeding  instituted  in  the 
Circuit  Court,  city  of  St.  Louis,  to  contest  the  validity  of  an  instru- 
ment of  writing  purporting  to  be  the  will  of  F.  W.  Hamburger, 
deceased,  admitted  to  probate  in  the  Probate  Court  of  St.  Louis 
on  the  4th  day  of  May,  1896,  and  which  is  as  follows:  "St. 
Louis,  Jany.  i  ith,  i8g6.  I  being  a  single  man  and  of  sound  mind, 
I  this  day  declare  this  my  last  will  and  testament.  I  appoint 
Adolph  Rinkel  administrator  over  my  estate.  After  disposing  of 
all  my  property,  and  paying  my  just  debts,  I  bequeath  to  Mary 
Gains,  my  aunt;  Ed.  Hamburger,  Wm.  Hamburger,  and  Harry 
Hamburger,  cousins ;  Mrs.  Charlotte  Henze,  wife  of  F.  W.  Henze, 
my  aunt ;  Fred  Bartling,  Henry  Hamburger,  Ernst  Brocker,  and 
Mrs.  Tellkoeter,  also  cousins, —  each  and  every  one,  one  dollar 
($1.00).  If  there  are  any  other  relatives  that  I  have  omitted,  I 
bequeath  them  each  ($1.00)  one  dollar.     The  remainder  of  my 
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estate  I  bequeath  to  my  best  and  only  friend,  Geo.  W.  Rinkel,  or 
his  heirs.  In  case  of  me  marrying,  I  declare  this  will  void.  F. 
W.  Hamburger.  Witnesses :  J.  R.  Bracy,  M.  D.  W.  O.  Roper." 
The  plaintiffs  are  the  relatives  mentioned  in  the  will,  and  others 
who  are  the  heirs-at-law  of  said  deceased.  The  defendants  are 
the  said  residuary  legatee  and  the  executor  named  in  the  will. 
The  grounds  of  the  contest  set  out  in  the  petition  are,  in  substance, 
that  the  said  F.  W.  Hamburger  was  of  unsound  mind  at  the  time 
of  the  execution  of  the  instrument,  and  that  the  same  was  procured 
to  be  made  by  the  undue  influence  of  the  said  George  W.  Rinkel. 
The  case  was  submitted  to  the  jury  on  the  evidence,  under  instruc- 
tions of  which  no  complaint  is  made,  except  one,  which  is  as  fol- 
lows :  "  The  court  instructs  the  jury  that  there  is  no  evidence  in 
the  cause  as  to  undue  influence  upon  the  part  of  the  defendant 
George  W.  Rinkel  upon  the  mind  of  the  testator.  Therefore  as 
to  that  issue  your  verdict  must  be  to  sustain  the  will."  The  jury 
returned  a  verdict  sustaining  the  instrument,  and  from  the  judg- 
ment thereupon  establishing  the  same  as  the  last  will  and  testa- 
ment of  F.  W.  Hamburger,  deceased,  the  plaintiffs  appeal. 

I.  On  the  trial  in  the  Circuit  Court  the  formal  execution  and 
publication  of  the  will  by  the  testator  was  proven  by  the  subscrib- 
ing witnesses  Dr.  J.  R.  Bracy  and  Mr.  W.  O.  Roper,  whose  evi- 
dence, in  connection  with  that  of  Mr.  Givens,  a  notary  public 
before  whom  the  will  was  acknowledged  by  the  testator,  a  few 
minutes  after  it  was  signed  and  attested,  tended  to  prove  that  at 
the  time  of  the  execution  of  the  instrument  the  testator  was  fully 
advised  of  its  contents,  was  sober,  capable  of  attending  to  his  busi- 
ness, and  of  disposing  mind  and  memory.  To  meet  the  prima 
facie  case  thus  made,  the  defendants  introduced  evidence  tending 
to  prove  that  on  the  next  day,  or  very  soon  thereafter,  the  testator 
manifested  symptoms  of  delirium  tremens ;  and  in  rebuttal  thereof 
the  plaintiffs  introduced  the  evidence  of  several  witnesses,  who 
were  acquainted  with  the  deceased,  tending  to  corroborate  the  evi- 
dence of  plaintiffs'  witnesses-in-chief  on  the  issue  of  testator's 
mental  capacity  to  make  a  will.  This  issue  was  fairly  submitted 
to  the  jury,  on  instructions  to  which  no  objections  are  urged,  and, 
as  there  was  ample  evidence  to  sustain  the  verdict,  we  are  con- 
cluded thereby,  so  far  as  the  facts  of  that  issue  are  concerned. 
(Rev.  Stat.  1889,  §  8889;  State  v.  Guiiwtte,  156  Mo.  513,  57 
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S.  W.  281 ;  Coats  v.  Lynch,  152  Mo.  166,  53  S.  W.  895 ;  Appleby 
V.  Brock,  76  Mo.  314;  Young  v.  Ridenbaugh,  67  id.  574.) 

2.  The  testator  died,  in  April,  1896,  aged  about  thirty  years, 
his  father  and  mother,  brothers  and  sisters,  having  all  died  previous 
to  the  making  of  the  will.  It  appears  from  the  evidence  that  for 
many  years  prior  to  the  last  date  the  testator  had  been  addicted  to 
the  use  of  intoxicants,  very  frequently  to  such  an  excess  as  to 
become  drunken ;  that  otherwise  he  was  a  man  of  ordinary  intelli- 
gence, and  when  not  too  drunk  capable  of  attending  to  his  busi- 
ness; that  he  and  George  W.  Rinkel  had  been  schoolmates  and 
intimate  friends  from  their  boyhood;  that  the  Rinkels  were  en- 
gaged in  the  saloon  business,  and  that  the  testator  was  a  frequent 
visitor  and  patron  of  the  concern ;  that  in  the  last  year  of  his  life 
he  rented  a  small  tenement  of  their  mother  adjoinin^^  the  saloon, 
where  he  roomed  and  slept,  boarding  elsewhere ;  that  some  >  ears 
before  he  had  had  a  contest  with  his  relatives  over  the  will  of  his 
deceased  father;  that,  needing  money,  George  W.  Rinkel  had 
assisted  him  in  negotiating  a  loan  from  Rinkel's  mother  and  sister, 
to  secure  which  he  had  executed  deeds  of  trust  amounting  prob- 
ably to  $3,000,  on  his  two-thirds  interest  in  a  tract  of  land  in  St. 
Louis  county,  estimated  to  be  worth  from  $7,000  to  $10,000,  which 
seems  to  have  been  all  the  estate  he  had  of  any  value ;  that  George 
W.  Rinkel  was  made  the  trustee  in  these  deeds,  and  that  some  of 
the  money  thus  raised  was  applied  by  the  testator  to  the  payment 
of  his  account  with  the  Rinkels ;  that  George  W.  Rinkel  frequently 
advanced  him  small  sums  of  money  as  he  asked  for  it,  and  was 
sometimes  repaid  out  of  the  rent  coming  to  the  testator  for  his 
interest  in  said  real  estate;  that  on  the  morning  of  January  11, 
1896,  the  testator  brought  the  instrument  of  writing  in  question 
to  the  drug  store  of  Mr.  Roper,  in  the  neighborhood  where  Dr. 
Bracy  was,  told  them  it  was  his  will,  requested  them  to  attest 
it,  and  signed  it  in  their  presence,  and  after  they  had  attested  it 
went  with  the  doctor  to  the  notary's  office  next  door  and  acknowl- 
edged it,  after  which  he  delivered  it  to  the  doctor,  with  the  request 
that  he  keep  it,  and  deliver  it  to  George  if  the  testator  died  before 
George  died,  and  in  the  meantime  to  say  nothing  about  it.  There 
was  a  conflict  in  the  evidence  as  to  whether  the  body  of  the  instru- 
ment was  in  the  testator's  handwriting.  But  there  was  not  a  par- 
ticle of  evidence  tending  to  prove  that  George  W.  Rinkel  had  any- 
VoL.  VII  — 2 
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thing  whatever  to  do  with  the  will  or  its  production ;  in  fact,  all 
the  evidence  there  was  on  that  subject  tended  to  prove  that  he 
knew  nothing  about  the  will  until  after  the  death  of  the  testator. 
As  no  confidential  relations  existed  between  the  testator  and  his 
beneficiary,  and  as  there  was  no  substantial  evidence  that  the 
instrument  was  the  product  of  any  influence  exercised  by  the  latter 
over  the  mind  of  the  former,  under  the  well-settled  law  in  this 
State  the  court  committed  no  error  in  taking  that  issue  from  the 
jury.  The  citation  of  a  few  of  the  recent  cases  on  that  subject  is 
all  that  is  necessary  in  this  connection :  (Schierbaum  v.  Schemme, 
157  Mo-»  l<>^-  ci^'>  i6,  57  S.  W.  526;  Tibbe  v.  Kamp,  154  Mo.,  loc, 
^i^>  579*580,  54  S.  W.  879,  55  id.  627;  Sehr  v.  Lindemann,  153 
Mo.,  loc.  cit,  289,  54  S\  W.  537 ;  McFadin  v.  Catron,  138  Mo.,  loc. 
cit,  219,  38  S.  W.   932,  39  id.  771.) 

3.  During  the  progress  of  the  trial  the  plaintiffs  filed  the  follow- 
ing motion :  "And  now  come  the  plaintiffs  in  the  above-entitled 
cause,  and  move  the  court  to  discharge  the  jury  impaneled  herein, 
and  to  dismiss  the  same,  and  continue  the  cause  for  another  trial, 
and  for  ground  thereof  state  that  one  of  the  jurors  impaneled 
herein  named  Spencer  S.  Shaw  has  misconducted  himself  during 
the  adjournment  of  the  case  from  yesterday,  November  14,  1898, 
until  this  day,  November  15,  1898,  in  this,  to  wit,  that  after  the 
adjournment  in  the  evening  of  said  November  14th  the  said  Shaw 
accosted  the  defendant  George  W.  Rinkel  in  the  courtroom,  call- 
ing him  by  name,  and  that  for  ten  minutes  or  more  they  were 
engaged  in  conversation,  the  subject-matter  of  which  could  not  be 
heard ;  that  the  said  Shaw  on  the  voir  dire  testified  that  he  did  not 
know  the  defendant  George  W.  Rinkel."  The  refusal  of  the  court 
to  sustain  this  motion,  and  to  grant  a  new  trial  on  account  of  such 
refusal,  is  assigned  as  error.  It  does  not  appear  from  the  motion, 
or  the  affidavits  in  support  of  it,  that  anything  was  said  in  the  con- 
versation between  the  juror  and  Rinkel  about  the  case  on  trial,  nor 
does  it  appear  to  have  been  held  under  suspicious  circumstances. 
The  trial  judge,  who  was  acquainted  with  the  parties,  the  jury, 
and  the  circumstances,  was  in  a  better  position  to  form  a  correct 
opinion  in  the  matter  than  we  are.  He  evidently  saw  nothing  sus- 
picious in  the  circumstance,  and  we  have  no  reason  to  doubt  the 
correctness  of  his  ruling.  The  matter  was  largely  within  his  dis- 
cretionj  and  there  is  nothing  in  the  case  to  warrant  a  suspicion  of 
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its  abuse;  hence  we  defer. to  his  ruling.  (Kennedy  v.  Holliday, 
•105  Mo.,  loc,  cit,  37,  16  S.  W.  688.) 

4.  It  is  assigned  for  error  that  the  court  refused  to  admit  the 
evidence  of  some  of  the  plaintiffs'  witnesses  of  statements  made 
out  of  court  by  some  of  the  defendants'  witnesses  contradictory 
of  their  answers  to  certain  questions  asked  them  on  cross-exami- 
nation, for  the  purpose  of  impeachment.  The  contradictory  state- 
ments which  may  be  shown  for  the  purpose  of  impeaching  a  wit- 
ness must  be  of  facts  pertinent  to  the  issue,  and  which  could  have 
been  shown  in  evidence  as  facts  independently  of  the  inconsistency, 
and  not  merely  of  opinion  in  relation  to  the  matter  in  issue. 
(Greenl.  Ev.,  §  462;  McFadin  v.  Catron,  120  Mo.,  loc.  cit,,  263, 
264,  25  S.  W.  506.)  Applying  this  rule  to  the  evidence  in  ques- 
tion, we  find  no  material  error  in  the  rulings  of  the  court  there- 
upon. The  admission  of  the  evidence  ot  Dr.  Sutter  as  to  the 
mental  condition  of  the  testator  in  the  first  part  of  April,  1896,  is 
assigned  as  error.  Evidence  of  the  condition  of  the  mind  of  a 
testator  before  or  after  the  making  of  a  will  is  admitted,  of  course^ 
for  the  sole  purpose  of  shedding  light  upon  his  mental  condition 
at  the  time  of  executing  the  will  (Von  de  Veld  v.  Judy,  143  Mo, 
348,  44  S.  W.  1117)  ;  and  its  probative  force  will  be  in  propor- 
tion to  its  proximity  in  point  of  time  to  that  date.  This  every 
sensible  juror  is  capable  of  appreciating.  It  is  difficult  to  say  at 
what  degree  of  remoteness  such  evidence  should  lose  all  probative 
value  and  become  inadmissible.  The  trial  court  can  generally  best 
determine  when  the  evidence  is  of  a  condition  too  remote  to  have 
any  probative  value.  We  are  satisfied  from  the  character  of  the 
evidence  of  this  witness  in  this  instance  that  it  had  no  prejudicial 
effect  upon  the  verdict,  and  we  cannot  say  the  court  committed 
error  in  admitting  it.  Finding  no  reversible  error  in  the  trial  of 
the  cause,  the  judgment  of  the  Circuit  Court  will  be  affirmed. 

All  concur. 


Note.— EVIDENCE    OF    TESTAMENTARY    CAPAQTY    AS    AF- 
FECTED  BY  TIME. 

(a)  General  rules  and  principles. 

(b)  Limitations  in  their  application. 

(c)  Discretion  of  trial  judge. 
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(d)  Evidence  requires  submission  to  jury. 

(e)  Appeal. 

(f)  Suicide. 

(g)  Illustrative  cases. 

(a)  Oeneral  rules  and  principlM — Where  will  is  resisted  on  the 
ground  that  the  testator  was  not  of  sound  mind,  or  that  it  was  procured 
by  undue  influence  which  involves  his  mental  condition  at  the  time  it  was 
executed,  his  subsequent  statements  or  declarations  for  instance  touch- 
ing the  disposition  of  his  property  and  inconsistent  with  the  will,  in  con- 
nection with  other  evidence,  tending  to  prove  a  want  of  mental  capacity, 
are  competent;  and  declarations  made  before  the  will  was  executed  arc 
evidence  under  the  same  restrictions,  and  for  the  same  purpose.  Such 
prior  or  subsequent  declarations  are  competent  evidence  only  as  tending 
to  prove  the  testator's  mental  condition  when  the  will  was  executed. 
When  from  the  remote  period  at  which  the  declarations  were  made,  or 
other  cause,  they  do  not  legitimately  bear  upon  the  state  of  the  testator's 
mind  when  the  will  was  made,  they  should  be  excluded.  (Waterman  v. 
Whitney,  ii  N.  Y.  157.) 

(The  opinion  of  the  Court  of  Appeals  in  this  case  contains  an  inter- 
esting and  valuable  review  of  the  subject.)  And  see  Throckmorton  v. 
Holt  (180  U.  S.  552,  574,  21  Sup.  Ct.  Rep.  474),  where  the  distinction  is 
pointed  out  in  the  admission  of  such  evidence.  (And  see  Bates  v.  Bates, 
27  Iowa,  no.) 

When  a  charge  of  insanity  or  imbecility  is  made  against  a  testator, 
evidence  is  competent  to  show  the  condition  of  his  mind  long  prior  to 
and  closely  approaching  the  time  of  the  will's  execution,  as  well  as  the 
condition  of  his  mind  shortly  subsequent  to  such  execution,  yet  the  pur- 
pose of  such  prior  and  subsequent  testimony  is  only  to  indicate  the  state 
of  his  rpind  at  the  very  time  the  execution  of  the  will  took  place.  That 
is  the  true  time  to  try  his  mind.  The  fact  of  competency  is  to  be  decided 
by  the  state  of  the  testator's  mind  at  the  time  the  will  was  made,  and  al- 
though evidence  is  always  admissible  of  prior  and  subsequent  occurrences 
as  tending  to  shed  light  on  mental  condition  on  day  of  will's  execution, 
yet  such  evidence  is  only  receivable  for  that  purpose  alone  and  is  not 
otherwise  to  be  regarded.     (Von  de  Veld  v.  Judy,  143  Mo.  348,  44  S.  W. 

1117.) 

It  is  both  logical  and  lawful  to  reason  backward,  and  conclude  that  a 
permanent  condition  of  mental  unsoundness,  which  customarily  is  the 
product  of  progressive  development,  must  have  required  some  antecedent 
lapse  of  time  for  its  growth;  and,  therefore,  if  its  later  development  be 
once  shown,  its  earlier  existence  may  be  inferred.  The  strength  of  this 
inference  is  manifestly  dependent  upon  the  character  of  the  unsoundness 
and  the  length  of  time  that  has  elapsed  between  the  fact  that  is  known 
and  the  fact  to  be  proved,  which  is  unknown.  Subsequent  declarations, 
therefore,  are  admissible  in  behalf  of  contestants  in  support  of  incapacity. 
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provided  they  tend  to  show  incapacity  at  the  time  when  they  were  made. 
(Crocker  v.  Chase,  S7  Vt  413.) 

The  time  of  the  execution  of  the  will  is  the  material  period  to  which 
the  court  must  look  to  ascertain  the  state  of  mind  of  the  testator;  and 
although  it  is  competent  evidence  to  show  the  testator's  mind  at  any  time 
previous  or  subsequent  to  the  execution  of  the  will,  yet  such  proof  is 
always  liable  to  be  overcome,  if  it  be  satisfactorily  shown  that  the  tes- 
tator at  the  time  he  executed  the  will  had  the  possession  of  his  faculties. 
(Turner  v.  Chee^man,  15  N.  J.  Eq.  243.  And  see  Brown  v.  Riggin,  94 
111.  560;  Van  Guy  sling  v.  Van  Kuren,  35  N.  Y.  70.) 

While  the  proper  inquiry  is  as  to  the  mental  status  at  the  time  the  will 
was  executed,  evidence  as  to  its  conditions  at  a  former  time  is  relevant; 
and  when  weakness  of  mind  resulting  from  senility  is  urged  against  the 
will,  it  is  competent  for  the  proponent  to  show  that  subsequent  to  date 
of  the  will,  no  appearances  of  imbecility  were  exhibited.  (Moore  v. 
Spier,  80  Ala.  129.) 

The  rule  deducible  from  the  cases  is,  that  while  the  declarations  of  the 
testator  are  not  admissible  to  show  an  express  revocation  of  his  will,  or 
the  fact  it  was  executed  under  duress  or  from  undue  influence,  they  may 
nevertheless  be  proved  and  used  to  show  his  mental  condition  at  the  time 
of  the  execution  of  the  will,  or  so  near  the  time  the  same  state  of  affairs 
must  have  still  existed.  (Reynolds  v.  Adams,  90  111.  134;  Ball  v.  Kane, 
I  Penne.  [Del.]  90,  39  Atl.  778.) 

Declarations  of  testator,  made  before  and  after  the  execution  of  his 
will,  are  proper  to  be  proved,  so  far  as  they  tend  to  show  his  mental  con- 
dition at  the  time  the  will  was  executed.  (Hill  v.  Bahms,  158  111.  314,  41 
N.  E.  912.) 

Subsequent  declarations  are  admissible  for  the  reason  that  the  condition 
of  mind  ascertained  at  a  date  subsequent  to  the  execution  of  the  will  may 
be  presumed  to  have  existed  at  a  prior  time.  (Haines  v.  Hayden,  95  Mich. 
332,  54  N.  W.  9".) 

(b)  Limitations  in  their  application — The  previous  conduct  and 
declarations  are  admissible,  and  so  by  the  weight  of  authority  and  upon 
principle,  are  subsequent  declarations,  when  they  denote  the  mental  fact 
to  be  proved;  for,  by  common  observation  and  experience,  the  existence 
of  many  forms  of  mental  development,  especially  that  of  weakness  in 
those  faculties  which  are  an  essential  part  of  the  mind  itself,  when  once 
proved,  imply  that  the  infirmity  must  have  existed  for  some  considerable 
time.  The  inference  is  quite  as  conclusive  that  such  condition  must  have 
had  a  gradual  and  progressive  development,  requiring  antecedent  lapse 
of  time,  as  that  it  will  continue,  when  once  proved,  for  any  considerable 
period  thereafter.    (Shailer  v.  Bumstead,  99  Mass.  112.) 

The  condition  of  the  testator's  mind  at  the  time  of  the  execution  of  the 
will  is  the  real  subject  of  inquiry.  Proof  of  his  condition  prior  and  sub- 
sequent to  that  time  is  competent  only  as  it  tends  to  illustrate  the  mental 
capacity  of  the  testator  at  the  time  of  making  the  instrument.  Facts  shown, 
whether  anterior  or  subsequent,  depend  for  their  probative  force  upon 
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the  clearness  and  certainty  with  which  they  tend  to  demonstrate  the  con- 
dition of  mind  and  memoo'  at  the  time  of  the  execution  of  the  will. 
(Craig  V.  Southard,  148  111.  Z7*  35  N.  E.  361.) 

The  acts  and  declarations  of  testator  are  not  received  as  part  of  the 
res  gesta,  but  whether  made  long  before  or  after  making  the  will  is  im- 
material, as  to  their  competency.     (Burn's  Will,  121  N.  C.  336,  28  S.  E. 

519.) 

But  if  the  evidence  relates  to  declarations  and  conduct  the  day  before 
the  execution  of  the  will  it  may  be  admissible  as  part  of  the  res  gesta. 
(Dyer  v.  Dyer,  87  Ind.  13.) 

Statements  made  by  a  testator  after  the  execution  of  the  will,  tending 
to  show  that  he  then  entertained  an  insane  delusion  against  a  relative, 
are  inadmissible  to  prove  the  existence  of  a  delusion  at  the  time  the  will 
was  made,  when  the  transactions  to  which  they  related  were  likewise  sub- 
sequent to  the  will.  (Merriman's  Appeal,  108  Mich.  454,  66  N.  W.  372, 
distinguishing  Haines  v.  Hayden,  95  Mich.  332,  54  N.  W.  911.) 

Proponent's  witness  having  testified  as  to  the  testator's  mental  capacity 
in  business  transactions  during  a  period  of  several  years  before  and  after 
the  execution  of  the  will,  the  contestants  cannot,  on  cross-examination, 
extend  their  inquiry  to  cover  the  full  period  up  to  the  testator's  death 
(Entwistle  v.  Meikle,  180  111.  9,  54  N.  E.  217),  but  should  be  allowed  to 
introduce  evidence  covering  the  same  period.  (Petefish  v.  Becker,  176  111. 
448,  52  N.  E.  71.) 

(c)  Discretion  of  trial  Judge.— Upon  the  trial  of  an  issue  of  a  tes- 
tator's sanity,  it  is  within  the  discretion  of  the  trial  judge  to  fix  the  lim- 
its of  time  before  and  after  the  making  of  the  will  within  which  evidence 
tending  to  show  specific  acts  of  unsoundness  of  mind  on  the  part  of  the 
testator  should  be  confined,  and  to  exclude  testimony  outside  of  those 
limits.  Such  exclusion  cannot  be  made  ground  of  error  upon  appeal,  even 
if  in  opinion  of  experts  they  could  form  a  better  judgment  if  the  limits 
were  extended.  (Howes  v.  Colbum,  165  Mass.  385,  43  N.  E.  125.) 
In  this  case  the  judge  limited  the  introduction  of  evidence  to  a  period  of 
about  eight  years  before  the  date  of  the  will,  to  about  two  and  a  half  years 
after  its  date.  And  that  the  matter  of  relevancy  in  point  of  time  is  com- 
mitted to  the  judgment  of  the  trial  judge.  (See  Waterman  v.  Whitney. 
II  N.  Y.  157,  169.) 

(d)  Evidence  requires  Bubmiesion  to  Jury — Where  there  was  evi- 
dence tending  to  show  that  the  testatrix  was  of  unsound  mind  a  short 
time  prior  to  and  after  the  execution  of  the  will,  and  that  she  died  from 
acute  mania  about  three  weeks  thereafter,  although  it  was  not  shown  that 
the  unsoundness  of  mind  was  of  a  permanent  character,  such  as,  when 
once  shown,  the  law  presumes  to  continue,  however  little  weight  the  evi- 
dence is  entitled  to,  and  however  cogent  the  evidence  in  rebuttal,  the  is- 
sue must  be  submitted  to  the  jury.  (Moore  v.  Heineke,  119  Ala.  627,  24 
So.  374.) 

(e)  Appeal — In  passing  upon  the  relevancy  of  evidence  offered,  much 
must  be  left  to  the  sound  discretion  of  the  trial  judge.  It  is  incumbent 
upon  the  party  complaining  not  only  to  point  out  technical  error,  but  to 
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satisfy  an  appellate  court  that  he  was  prejudiced  in  the  ruling.     (Messner 
V.  Elliott,  184  Pa.  St.  41,  39  Atl.  46.) 

Although  testimony  admitted  may  be  too  remote,  its  admission  is  not 
ground  of  error,  when  the  preponderance  of  evidence  shows  mental 
capacity  at  time  the  will  was  made.  (Taylor  v.  Pegram,  151  III.  106,  37 
N.  R  837.) 

(f)  Suicide. —  If  testator  be  shown  to  have  been  of  sound  mind  at  time 
of  execution  of  his  will,  his  suicide  five  days  later  did  not  affect  his  tes- 
tamentary capacity.     (Godden  v.  Burke,  35  La.  Ann.  160.) 

Proof  of  mere  attempts  at  suicide,  and  suicide,  without  more,  exhibit 
at  best  but  a  temporary  mental  affliction,  having  no  reference  to  antece- 
dent or  subsequent  periods  of  time.  (Koegel  v.  Egner,  54  N.  J.  Eq.  623, 
35  Atl.  394.  And  see  Brooks  v.  Barrett,  7  Pick.  94;  Card's  Will,  8  N.  Y. 
Supp.  297;  Burrows  v.  Burrows,  i  Hagg.  Eccl.  109;  Yatman  v.  Queen's 
Proctor,  2  Curt.  415.) 

(g)  IlluBtrative  cases — Where  the  testatrix  had  had  a  protracted  ill- 
ness, and  there  had  been  a  gradual  weakening  of  the  mind  and  body  until 
death,  and  if  at  the  time  of  the  execution  of  the  will  she  was  not  of  tes- 
tamentary capacity,  and  so  weak  that  she  had  to  be  lifted  up  to  sign  the 
paper,  her  condition  of  mind  a  very  few  days  thereafter  is  some  evidence 
of  what  her  mental  condition  was  when  the  will  was  made.  (Mitchell  v. 
Corpenning,  124  N.  C.  472,  32  S.  E.  798.) 

Within  two  days  after  execution  of  the  will  testator  was  heard  to  say: 
'*  I  have  done  something  I  ought  not  to  have  done ;  I  have  made  my  will, 
and  did  not  make  it  as  I  wanted  to;  I  know  I  did  wrong,  but  could  not 
help  it,  Lord  God  Almighty,  who  ever  heard  of  such  a  will,  but  I  can't 
change  it."  Held  admissible  as  tending  to  show  condition  of  testator's 
mind.  (Dennis  v.  Weekes,  51  Ga.  24.  And  see  Kirkpatrick  v.  Jenkins, 
96  Tenn.  85,  33  S.  W.  819.) 

Acts  done  or  declarations  of  testator,  before,  at  the  time  of,  or  after 
the  making  of  the  will,  which  tend  to  throw  light  upon  the  condition  of 
his  mind  at  that  time,  are  admissible  in  evidence.  The  making  of  a 
former  will  stands  upon  the  same  footing  as  declarations  made,  and  evi- 
dence concerning  that  fact  is  admissible  under  the  same  circumstances. 
(Brown  v.  Mitchell,  87  Tex.  140,  26  S.  W.  1059.  And  see  Thornton  v. 
Thornton,  39  Vt.  122;  Nieman  v.  Schnitker,  181  111.  400,  55  N.  E.  151.) 

Declarations  of  a  testatrix  that  if  it  had  not  been  for  her  daughter-in-law 
and  children  her  husband  would  have  been  living  are  admissible  in  an 
action  to  set  aside  a  will  because  of  senile  dementia,  although  made  long 
after  (three  years)  the  execution  of  the  will,  if  tending  to  show  the  dis- 
ease if  it  existed  was  of  long  standing  and  progressive.  (Manatt  v. 
Scott  106  Iowa,  203,  76  N.  W.  717.) 

It  is  competent  to  show  the  expressed  declarations  of  the  testator  as 
to  his  intended  disposition  of  his  property,  even  though  made  a  consid- 
erable time  (thirteen  years)  before  the  making  of  the  will,  and,  in  the 
absence  of  proof  of  some  change  in  purpose,  the  remoteness  of  time  when 
the  declarations  were  made,  bears  rather  upon  the  weight  of  the  testimony 
than  its  admissibility.     (Estate  of  Lefevre,  102  Mich.  568y  61  N.  W.  3.) 
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Testator's  statement,  made  some  weeks  before  his  death  and  six  months 
after  the  execution  of  his  will,  that  he  had  to  make  the  will  as  he  did  to 
have  peace  at  home,  is  admissible  to  show  his  mental  condition  at  the 
time  of  its  execution,  but  not  to  show  undue  influence.  (Peery  v.  Peery» 
94  Tenn.  328,  29  S.  W.  i.) 

Previous  declarations  of  the  testator  have  always  been  admitted  as  afford- 
ing evidence  of  his  mental  condition.  As  mental  strength  and  weakness 
are  naturally  of  slow  growth,  it  is  manifest  that  the  condition  of  one's 
mind  a  few  days  after  the  doing  of  an  act  presents  strong  evidence  of 
what  it  was  at  the  time  of  the  act.    (Moore  v.  Gubbins,  54  111.  App.  163.) 

When  the  mental  disease,  if  it  exist  at  all,  must  of  necessity  be  of  long 
standing,  and  progressive,  testimony  covering  a  connected  period  of  six 
years  after  the  time  of  the  execution  of  the  will  is  not  too  remote.  (Bever 
V.  Spangler,  93  Iowa,  576,  597,  61  N.  W.  1072.) 

Letters  written  by  testatrix  subsequent  to  the  time  that  her  mind  was 
alleged  to  be  impaired,  and  subsequent  to  date  of  the  will,  constitute  legal 
testimony  to  be  weighed  by  the  jury  in  determining  question  of  mental 
capacity.     (Bulger  v.  Ross,  98  Ala.  267,  12  So.  803.) 

Evidence*  of  a  declaration  of  testator  made  a  long  time  before  he  exe- 
cuted the  will  and  before  his  mind  was  enfeebled,  held  admissible,  and 
its  exclusion  ground  for  a  new  trial.     (Dennison's  Appeal,  29  Conn.  399.) 

Evidence  of  conduct  of  an  aged  testator  after  the  making  of  his  will 
and  while  he  was  gradually  sinking,  held  entitled  to  but  little  weight 
(Kinne  v.  Kinne,  9  Conn.  102.) 

In  La  Bau  v.  Vanderbilt  (3  Redf.  384),  the  surrogate  held  that  declara- 
tions made  two  years  after  the  execution  of  the  will  were  too  remote  to  be 
admissible. 

The  fact  that  testator  died  within  a  few  hours  after  the  making  of  his 
will  does  not,  of  itself,  warrant  any  inference  of  incapacity.  (Jackson 
y.  Jackson,  39  N.  Y.  153.) 

Prior  declarations  as  to  intention  in  making  disposition  of  property, 
when  it  corresponds  with  that  actually  and  subsequently  made.  (Ham- 
mond V.  Dike,  42  Minn.  273,  44  N.  W.  61.) 

Declarations  before  making  pi  the  will,  in  reference  to  what  he  (the 
testator)  intended  to  do  with  his  property  corresponding  substantially 
with  the  disposition  made.  (Conway  v.  Vizzard,  122  Ind.  266,  23  N.  E. 
771.) 

Evidence  of  acts  and  declarations  of  testator  after  execution  of  the  will, 
held  proper.     (Greene  v.  Greene,  145  111.  264,  33  N.  E.  941.) 

Declaration  made  by  testator  two  to  four  days  after  execution  of  the 
will.     (Moore  v.  Gibbons,  54  111.  App.  163.) 

Statements  of  testator  three  or  four  years  before  the  execution  of  the 
will.     (Bower  v.  Bower,  142  Ind.  194,  41  N.  E.  523.) 

Declarations  of  testator  three  weeks  after  will  was  executed.  (Parsons 
v.  Parsons,  66  Iowa,  754,  21  N.  W.  570,  24  N.  W.  564.) 

Admitted  after  making  of  will.  (Harp  v.  Parr,  168  III.  459,  48  N.  E. 
113.) 
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Morse  et  d.  vs.  Pacific  Railway  Co.  et  a/.* 

[Supreme  Court  of  Illinois,  June  19,  1901 ;  191  111.  356,  371,  61  N.  E.  104.] 

Administration  —  Presentment  of  Claims  —  Limitations 
—  Unpaid  Stock  —  Partnership  —  Liability. 

X.  Administration  Act,  fi  70,  declares  that  all  demands  against  a  testator's 
estate  not  exhibited  to  the  court  within  two  years  from  the  granting 
of  letters  shall  be  barred  unless  the  creditor  shall  find  assets  not  in- 
ventoried and  accounted  for.  Complainants  filed  a  bill  to  enforce 
the  statutory  liability  of  stockholders  in  a  corporation  for  unpaid 
stock.  One. of  the  stockholders  died  and  testamentary  letters  were 
granted  in  1892.  No  attempt  to  charge  his  estate  was  made  until 
1898.  Held,  that  the  claim  against  the  estate  was  barred,  except  as 
to  assets  not  inventoried  and  accounted  for  by  the  executors  within 
the  two  years. 

2.  The  fact  that  executors  know  a  claim  is  made  against  the  estate  does 

not  take  such  claim  out  of  the  provision  of  Administration  Act, 
§  70,  that  all  claims  not  exhibited  to  the  court  within  two  years  from 
the  grant  of  letters  shall  be  barred,  except  as  to  assets  not  inven- 
toried or  accounted  for  by  the  administrators. 

3.  Certificates  of  stock  in  a  corporation  were  issued  to  two  persons  in 

the  name  of  R.  &  M.  They  were  partners  in  the  grocery  business, 
but  the  stock  was  not  connected  with  it,  and  each  paid  individually 
one-half  of  the  amount  invested,  with  the  understanding  that  each 
should  own  one-half.  Held,  that  the  liability  for  the  unpaid  balance 
of  the  price  was  not  a  partnership  liability. 

Appeal  from  Appellate  Court,  First  District. 

Bill  by  Charles  F.  Morse  and  others  against  the  Pacific  Railway 
Company  and  others  to  enforce  the  stockholders'  statutory  liability 
for  unpaid  stock.  Simon  Reid,  one  of  the  stockholders,  died 
pending  the  proceedings,  and  a  bill  of  revivor  was  filed  against  his 
executors.  From  a  judgment  of  the  Appellate  Court  (93  111. 
App.  31)  affirming  a  decree  against  Thomas  Murdoch  for  the 
amount  remaining  unpaid  on  one-half  of  625  shares,  and  against 
the  executors  of  Simon  Reid  for  the  amount  unpaid  on  the 
-  other  half,  to  be  paid  out  of  the  estate  of  Reid  not  inventoried 

♦Rehearing  denied  October  10,  1901. 
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or  accounted  for  within  two  years  from  the  grant  of  letters 
testamentary,  and  not  otherwise,  complainants  appeal. 
Affirmed. 

Walker  &  Payne,  for  appellants. 

Wilson,  Moore  &  Mcllvaine,  for  appellees. 

Cartwright,  J. —  On  January  19,  1891,  the  appellant  Charles 
F.  Morse,  in  behalf  of  himself  and  all  other  creditors  of  the  Pacific 
Railway  Company,  one  of  the  appellees,  filed  his  bill  in  the  Cir- 
cuit Court  of  Cook  county,  under  section  25  of  the  general  act 
concerning  corporations  for  pecuniary  profit,  against  said  Pacific 
Railway  Company  and  its  stockholders,  alleging  the  recovery  of  a 
judgment  against  that  corporation,  and  return  of  execution  "  No 
property  found,"  and  seeking  to  enforce  the  statutory  liability  of 
said  stockholders  for  any  unpaid  balance  upon  their  stock.  The 
bill  alleged  that  Thomas  Murdoch  and  Simon  Reid  were  the  own- 
ers of  625  shares  of  the  capital  stock,  and  they  were  among  the 
defendants.  Reid  answered  the  bill  September  i,  1891,  and  died 
February  13,  1892,  leaving  a  last  will  and  testament,  in  which  the 
appellees  Thomas  Murdoch,  Byron  L.  Smith,  and  Ezra  J.  Warner 
were  appointed  executors  and  trustees.  The  executors  qualified 
and  letters  testamentary  were  issued  to  them  February  22,  1892. 
They  filed  their  inventory  of  the  estate  on  May  30,  1892,  in  the 
County  Court  of  Lake  county,  the  residence  of  the  testator.  The 
death  of  Reid  was  not  suggested  on  the  record,  and  the  executors 
were  not  made  parties  defendant  nor  brought  into  the  suit  in  the 
Circuit  Court  in  any  way.  The  issues  in  that  suit  were  referred 
to  a  master  in  chancery,  who  made  a  report  May  28,  1895,  that 
there  was  no  liability  of  the  stockholders  upon  any  unpaid 
balance  of  their  stock.  The  report  was  confirmed  and  the  bill 
dismissed  for  want  of  equity.  The  Appellate  Court  reversed  the 
decree  June  29,  1896,  and  on  February  14,  1898,  we  affirmed 
the  judgment  of  the  Appellate  Court,  finding  that  the  stock  was 
not  fully  paid,  and  holding  the  stockholders  liable  for  the  un- 
paid balance.  (Spragufi  v.  Bank,  172  111.  149,  50  N.  E.  19,  42 
L.  R.  A.  606.)  No  claim  has  ever  been  filed  in  the  County 
Court  of  Lake  county  against  the  estate  of  Reid,  and  there  was 


MORSE  ET  AL.  v.  PACIFIC  RAILWAY  CO.  ET  AL.        27 

no  proceeding  against  the  estate  or  the  executors,  or  any  at- 
tempt to  charge  the  estate,  for  more  than  six  years  after  the 
issuing  of  letters,  until  a  bill  of  revivor  was  filed  in  the  Cir- 
cuit Court  in  this  case  on  June  20,  1898.  The  bill  of  revivor 
made  the  executors  defendants,  and  alleged  that  the  stock  was 
owned  by  Reid  and  Murdoch  in  partnership,  and  sought  to 
charge  both  with  liability  for  the  unpaid  balance  on  all  the 
stock.  The  executors  answered  the  bill  of  revivor,  and  set  up 
and  relied  upon  section  70  of  the  Administration  Act,  and  the 
failure  to  exhibit  the  claim  in  the  County  Court  of  Lake  county 
within  two  years  after  the  issuing  of  letters  testamentary',  as  a 
defense  against  any  decree  payable  otherwise  than  out  of  estate 
not  inventoried  or  accounted  for  within  said  period  of  two 
years.  On  July  i,  1898,  the  Circuit  Court,  under  our  man- 
date, determined  that  $68  per  share  was  the  amount  remaining 
unpaid  upon  the  stock  of  the  Pacific  Railway  Company,  and 
referred  the  question  of  the  liability  of  the  executors  to  a  mas- 
ter in  chancery.  The  master  reported  that  Murdoch  was  liable 
for  the  unpaid  portion  of  the  capital  stock  held  by  Reid  and 
Murdoch,  that  the  executors  were  also  liable  for  said  unpaid 
portion,  and  that,  as  between  Murdoch  and  the  executors,  each 
was  liable  for  one-half  of  said  unpaid  balance.  The  court  sus- 
tained exceptions  to  the  report,  and  entered  a  decree  against 
Murdoch  for  the  amount  remaining  unpaid  on  one-half  of  said 
625  shares,  and  against  the  executors  for  the  amount  unpaid 
on  the  other  half,  to  be  paid  out  of  the  estate  of  Reid  not  in- 
ventoried or  accounted  for  by  said  executors  in  said  County 
Court  within  two  years  after  the  granting  of  letters  testamen- 
tary. The  branch  Appellate  Court  for  the  First  District  affirmed 
the  decree,  and  the  case  is  here  on  further  appeal. 

The  order  reviving  the  suit  against  the  executors  placed  the 
proceedings  in  the  same  state  and  condition  that  they  were  in  at 
the  time  of  the  death  of  Simon  Reid,  and  it  is  first  contended 
that  on  account  of  that  rule  the  decree  should  not  have  been 
special  against  the  executors,  nor  payable  out  of  assets  not  in- 
ventoried or  accounted  for  within  the  two  years.  The  suit  was 
properly  revived,  and  the  liability  established  against  the  estate 
of  Reid  for  the  amount  unpaid  upon  the  shares  of  stock  owned 
by  him,  but  there  is  no  rule  which  would  make  the  executors 
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defendants  in  that  suit  during  a  period  of  more  than  six  years 
after  they  received  their  letters  before  the  bill  of  revivor  was 
filed.  The  suit  went  on  from  the  point  it  had  reached  at  the 
death  of  Reid,  but  the  question  here  is  as  to  the  effect  of  sec- 
tion 70  of  the  Administration  Act,  and  out  of  what  assets  the 
decree  shall  be  satisfied.  That  section  provides  that  all  de- 
mands against  the  estate  of  any  testator  not  exhibited  to  the 
court  within  two  years  from  the  granting  of  letters  shall  be 
forever  barred,  unless  the  creditors  shall  find  other  estate  of  the 
deceased  not  inventoried  or  accounted  for  by  the  executor,  in 
which  case  their  claims  shall  be  paid  pro  rata  out  of  such  sub- 
sequently-discovered estate.  This  case  does  not  fall  within 
any  of  the  exceptions  contained  in  the  section,  and  its  provisions 
control  the  rights  of  the  parties.  It  requires  that  all  demands 
shall  be  exhibited  within  two  years  after  letters  testamentary 
are  issued,  in  order  that  they  may  share  in  the  distribution  of 
assets  inventoried  or  accounted  for  within  that  time,  and,  if  this 
claim  was  not  so  exhibited,  it  cannot  share  in  such  assetsf. 
The  suit  was  pending  in  the  Circuit  Court  against  Reid  at  the 
time  of  his  death,  and,  if  it  had  been  revived  against  the  ex- 
ecutors within  two  years  from  the  issuing  of  letters,  the  de- 
cree, when  entered,  would  bind  the  assets  inventoried  or  ac- 
counted for  within  the  two  years.  The  suit  might  have  been  so 
revived,  but  the  fact  that  it  was  pending  against  Reid  at  his 
death  does  not  amount  to  an  exhibition  of  the  claim  or  demand 
made  against  the  estate.  That  can  only  be  done  by  filing  the 
claim  in  the  County  Court  having  jurisdiction  of  the  estate,  or 
by  bringing  suit  against  the  executors  in  some  court  of  com- 
petent jurisdiction.  The  knowledge  of  the  executors  that  there 
was  a  claim  made  by  creditors  of  the  Pacific  Railway  Company 
would  not  take  the  case  out  of  the  statute,  which  requires  the 
claim  to  be  exhibited  in  a  court  It  is  the  duty  of  the  claim- 
ant to  institute  a  proper  proceeding  upon  his  claim,  and  the 
fact  that  the  executors  know  that  a  claim  is  made  which  is  not 
exhibited  in  court  makes  no  difference.  {Roberts  v.  Flatt,  142 
111.  485,  32  N.  E.  484.) 

It  is  said  that  the  claim  is  of  such  a  character  that  it  could 
not  have  been  filed  in  the  County  Court;  but  if  that  is  so,  it 
did  not  prevent  suit  in  some  other  court  having  jurisdiction,  or 
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the  revival  of  the  suit  against  Reid.  Although  the  statute 
speaks  only  of  County  Courts,  it  has  been  held  that  the  inten- 
tion was  to  provide  a  complete  system  for  the  administration 
and  settlement  of  estates,  that  it  is  not  to  be  presumed  that 
judgments  of  the  Circuit  Court  are  to  be  submitted  to  the  re- 
vision of  the  County  Court,  and  that  such  judgments  sustain 
the  same  relation  to  assets  of  an  estate  as  judgments  in  the 
County  Court.  A  judgment  in  either  court  becomes  a  charge 
against  the  estate.  (Darling  v.  McDonald,  loi  111.  370;  Rob- 
erts V.  Flatt,  supra.) 

It  is  also  said  that  equity  had  taken  jurisdiction  of  the  sub- 
ject-matter, and  would  retain  its  jurisdiction  until  final  deter- 
mination of  the  controversy,  and  therefore  the  claim  need  not 
be  filed  in  the  County  Court.  That  is  true.  The  Circuit  Court 
had  a  right  to  retain  its  jurisdiction,  but  that  does  not  affect 
the  question  out  of  what  assets  the  claim  should  be  paid.  It 
is  immaterial  in  which  court  the  proceeding  is  had,  if  it  is  a  court 
of  competent  jurisdiction;  and  the  provision  of  the  statute  is 
not  a  bar  to  the  revival  of  the  suit  or  the  commencement  or 
prosecution  of  any  suit,  but  is  only  a  limitation  upon  the  right 
to  participate  in  assets  which  have  been  inventoried,  and  which 
the  law  requires  to  be  distributed  to  heirs  or  devisees. 

It  is  asserted,  however,  that  the  claim  against  Reid's  estate 
was  contingent  during  the  two  years,  and  could  not  be  exhibited 
to  the  County  Court;  that  the  estate  only  became  chargeable 
when  the  liability  became  absolute ;  and  that,  therefore,  the  claim 
is  not  affected  by  the  statute.  As  a  matter  of  fact,  the  cause 
of  action  had  arisen,  and  the  suit  was  being  prosecuted  against 
Reid.  All  the  facts  out  of  which  the  liability  arose  existed 
when  Reid  died,  and  the  suit  might  have  been  revived  when 
letters  were  issued,  and  have  been  prosecuted  against  the  ex- 
ecutors in  the  Circuit  Court  with  precisely  the  same  effect  as 
the  filing  of  a  claim  in  the  County  Court.  In  support  of  the 
claim  that  a  demand  which  cannot  be  exhibited  to  the  County 
Court  within  two  years  is  not  affected  by  the  statute,  counsel 
place  great  reliance  upon  the  decision  in  Dtigger  v.  Oglesby 
(99  111.  405).  That  suit  was  by  a  subsequent  grantee  against 
the  heirs-at-law  and  administrator  of  Dugger  for  a  breach  of 
covenants  contained  in  a  deed  executed  by  Dugger  and  wife. 


30  PROBATE  REPORTS  ANNOTATED. 

The  cause  of  action  did  not  accrue  until  more  than  two  years 
after  the  granting  of  letters.  The  court  said  the  limitation  in 
question  did  not  apply,  and  that  was  correct  as  to  the  suit 
against  the  heirs.  It  was  in  fact  applied  in  that  case  as  to  the 
administrator.  The  effort  of  counsel  to  apply  that  decision 
to  this  case  probably  results  from  failure  to  notice  the  charac- 
ter of  the  judgment  entered,  which  was  precisely  the  same  as 
the  decree  entered  in  this  case.  The  court  said  (page  412): 
"  The  judgment  order  finds  how  much  personal  property  and 
real  estate  came  to  and  descended  to  each  one  of  the  heirs,  the 
amount  of  both  being  $1,338.02.  Judgment  is  then  given 
against  all  the  heirs  and  the  administrator  for  $3,315.62,  to  be 
satisfied  out  of  the  estate  so  descended  to  the  heirs,  with  ex- 
press provision  that  neither  of  the  heirs  be  subjected  to  a  greater 
liability  than  to  the  extent  of  $1,338.02,  and  that  the  judgment 
as  to  the  administrator  be  quando  acciderint,"  That  form  r»f 
judgment  was  against  property  which  should  afterward  come 
to  the  hands  of  defendants  to  be  administered.  (8  Encyc.  PI. 
&  Pr.  691.)  In  Darling  v.  McDonald  (supra),  the  court  said 
(page  374) :  "  Where  the  defense  is  successfully  interposed 
that  suit  was  not  commenced  or  the  claim  was  not  exhibited 
within  two  years  after  the  g^ant  of  letters  of  administration, 
the  judgment  must  be  special,  and  payable  out  of  assets  to  be 
thereafter  inventoried,  corresponding  to  the  common-law  judg- 
ment of  quando  acciderint"  In  such  a  case,  and  under  such 
a  judgment,  the  creditor  is  entitled  to  participate  in  assets  dis- 
covered or  inventoried  after  the  lapse  of  two  years  from  the 
granting  of  letters.  (Peacock  v.  Haven,  22  111.  23;  Stone  v. 
Clark's  Admrs.,  40  id.  411 ;  Shepard  v.  Bank,  67  id.  292.)  De- 
cisions cited  by  counsel  bearing  upon  the  liability  of  heirs  for 
the  debts  of  persons  from  whom  they  inherit  do  not  involve 
a  construction  of  this  statute,  which  determines  what  assets 
a  creditor  is  entitled  to  share  in  upon  the  settlement  of  an  es- 
tate. The  question  here  involved  was  decided  in  Snydackcr  v. 
Cattle  Co.  (154  111.  220,  40  N.  E.  466),  which  was  a  suit  upon 
an  assessment  of  shares  of  stock  where  the  call  was  made  more 
than  two  years  after  letters  of  administration  were  issued.  It 
was  held  that  the  judgment  could  only  be  satisfied  out  of  es- 
tate not  inventoried  or  accounted  for  within  the  two  vears. 
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There  had  been  a  decision  in  Suppiger  v.  Gnias  (137  111.  216, 
27  N.  E.  22),  relating  to  the  filing  of  claims  in  cases  of  volun- 
tary assignment,  which  is  one  of  the  cases  now  relied  upon  to 
sustain  the  errors  assigned,  but  what  was  said  in  that  case  in 
argument  inconsistent  with  the  decision  in  Snydacker  v.  Cattle 
Co.  was  expressly  disapproved  in  the  latter  case. 

The  remaining  question  is  whether  the  625  shares  of  stock 
were  owned  by  Thomas  Murdoch  and  Simon  Reid  as  partners, 
and  the  liability  was  a  partnership  debt,  for  which  each  part- 
ner was  liable,  or  whether  Thomas  Murdoch  and  the  estate  of 
Simon  Reid  are  each  liable  for  one-half  of  the  unpaid  balance. 
The  certificate  was  issued  to  them  under  the  name  of  Reid  & 
Murdoch.  They  had  partnership  property  in  the  grocery  busi- 
ness, but  this  was  in  no  way  connected  with  it,  and  each  paid 
individually  one-half  of  what  was  paid  on  the  stock,  with  the 
understanding  that  each  should  own  one-half  of  it.  A  part- 
nership has  been  defined  to  be  a  combination  by  two  or  more 
persons  of  capital  or  labor  or  skill,  or  some  or  all  of  these, 
for  the  purpose  of  business  for  their  common  benefit.  In 
this  case  there  was  no  purpose  of  that  kind,  and  no  engage- 
ment in  a  business  venture,  but  the  stock  was  bought  merely 
as  an  investment.  It  was  a  case  of  two  persons  buying  shares 
of  stock  where  each  owned  one-half,  and  was  a  case  of  tenancy 
in  common.  {Hurley  v.  Walton,  63  111.  260 ;  Gottschalk  v.  Smith, 
156  id.  377,  40  N.  E.  937.)  The  judgment  of  the  Appellate  Court 
is  affirmed. 

Judgment  affirmed. 


Kling  vs,  Bordner. 

[Supreme  Court  of  Ohio,  June  25,  1901;  65  Ohio  St.  86,  61  N.  E.  148.] 

Statute  of  Frauds  —  Contract  to  Devise  Realty  —  Validity 
—  Part  Performance. 

I.  The  memorandum  in  writing  which  is  required  by  the  Statute  of  Frauds 
(§  4199,  Rev.  Stat.),  is  a  memorandum  of  the  agreement  between 
parties,  and  it  is  not  sufficient  unless  it  contains  the  essential  terms 
of  the  agreement,  expressed  with  such  clearness  and  certainty  that 
they  may  be  understood  from  the  memorandum  itself,  or  some  other 
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writing  to  which  it  refers,  without  the  necessity  of  resorting  to  parol 
proof. 

2.  To  make  a  valid  contract  to  leave  an  estate  including  real  property  to 

another  by  will,  it  is  not  only  necessary  that  the  contract,  or  a  mem- 
orandum thereof,  shall  be  in  writing,  signed  for  the  purpose  of  giv- 
ing it  authenticity  as  an  agreement,  but  the  terms  of  the  agreement 
must  be  expressed  with  reasonable  certainty  in  the  writing,  and  it 
must  contain  a  sufficiently  definite  identification  of  the  property  to 
be  so  disposed  of. 

3.  Where  the  parties  themselves  have  construed  the  writing  as  not  con- 

stituting such  a  contract  between  them,  and  subsequently  entered 
into  a  verbal  agreement  on  the  same  subject,  the  court  will  adopt  and 
give  effect  to  that  construction. 

4.  A  verbal  agreement  to  leave  property  to  another  by  will  or  otherwise 

in  consideration  of  personal  services  to  be  rendered  by  the  latter  is 
within  the  Statute  of  Frauds,  and  void,  and  the  payment  of  the  con- 
sideration by  rendering  the  services  is  not  such  performance  as  will 
take  the  agreement  out  of  the  operation  of  the  statute. 

5.  The  doctrine  of  part  performance  obtains  in  equity  only,  and  does  not 

avail  to  render  a  contract  which  is  void  by  the  statute  because  un- 
written or  unsigned  capable  of  being  sued  on  in  a  court  of  law. 

Davis,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Summit  county. 

Action  by  Anna  E.  Bordner  against  Adam  E.  Kling,  adminis- 
trator, on  an  alleged  contract  of  deceased  to  leave  her  estate 
by  will  to  plaintiff.  Judgment  for  plaintiff  was  affirmed  in  the 
Circuit  Court,  and  defendant  brings  error. 

Reversed. 

The  petition  is  as  follows: 

"  The  plaintiff  alleges  the  following  facts,  which  constitute 
her  cause  of  action  in  this  behalf :  On  or  about  the  5th  day  of 
June,  1896,  the  plaintiff  was  living  at  Harrisburg,  in  the  State 
of  Pennsylvania.  On  said  last-named  day  she  received  a  letter 
from  Susannah  Maconaky,  then  alive,  and  residing  at  Akron, 
Ohio,  in  which  letter  the  said  Susannah  requested  this  plain- 
tiff to  leave  her  home  at  said  Harrisburg,  and  come  to  Akron 
aforesaid,  for  the  purpose  of  caring  for  and  nursing  the  said 
Susannah,  who  was  at  the  time  ill,  which  this  plaintiff  accord- 
ingly did.    Thereupon  and  thereafter,  to  wit,  on  the  nth  day 
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of  June,  1896,  the  said  Susannah  Maconaky  and  this  plaintiff 
entered  into  a  verbal  contract,  whereby  the  plaintiff  agreed  to 
abide  with,  nurse,  attend,  and  care  for  the  said  Susannah,  in 
sickness  or  in  health,  for  as  long  a  time  as  she,  the  said  Susan- 
nah, might  live ;  in  consideration  of  which  promise  of  the  plain- 
tiff the  said  Susannah  Maconaky  on  her  part  agreed  to  give  to 
this  plaintiff  all  of  her  estate  and  property,  except  so  much 
thereof  as  might  be  necessary  to  pay  the  debts  and  funeral 
expenses  of  the  said  Susannah.  The  plaintiff  duly  kept,  ob- 
served, and  performed  all  and  singular  the  conditions  and  stipu- 
lations of  said  agreement  on  her  part  to  be  carried  out.  She 
left  her  own  family  and  home,  and  stayed  with,  nursed,  cared 
for,  and  attended  faithfully  and  diligently  the  said  Susannah  all 
the  time  from  said  last-named  date  until  her  death,  which  took 

place  on  the day  of  July,  1896.    Thereupon  the  defendant 

was  duly  appointed  and  qualified  as  the  administrator  of  the 
estate  of  said  Susannah  Maconaky,  deceased,  and  is  still  acting 
as  such.  The  said  Susannah  Maconaky  did  not  perform  or  keep 
her  part  of  said  agreement,  although  the  plaintiff  had  fully  exe- 
cuted her  part  of  it,  and  did  not  give  to  this  plaintiff,  by  last  will 
or  otherwise,  any  part  of  the  estate  or  property  whereof  she 
was  the  owner  at  the  time  isaid  agreement  was  entered  into ;  but 
died  intestate.  The  defendant,  as  the  administrator  aforesaid, 
has  converted  all  the  assets  of  said  estate  into  money,  and  the 
entire  amount  therefrom  is  the  sum  of  $1,740.32.  Out  of  said 
money  so  in  his  hands  the  defendant  is  obliged  to  pay  the  debts 
and  funeral  expenses  of  his  said  intestate,  which  amount  to  the 
sum  of  $605.35,  ^"d  no  more.  The  costs  of  administering  the 
said  estate,  including  the  commissions  and  compensation  of  the 
defendant  as  such  administrator,  is  the  sum  of  $191,  and  no 
more ;  and  the  reasonable  expense  of  a  tombstone  for  said  dece- 
dent is  $55, —  leaving  of  the  assets  of  said  estate,  after  deducting 
the  said  sums  expended  in  payment  of  said  debts,  funeral  ex- 
penses, costs,  and  compensation,  the  sum  of  $848.65,  which 
would  have  accrued  and  belonged  to  this  plaintiff  if  the  defend- 
ant's intestate  kept  and  observed  her  said  contract.  By  reason 
of  the  premises  and  the  violation  of  said  contract  by  said  dece- 
dent, after  the  same  had  been  fully  executed  on  the  part  of  this 
plaintiff,  she  (that  is  to  say,  the  plaintiff)  has  been  damaged  in 
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the  sum  of  $848.65.  On  the  27th  day  of  April,  1897,  the  plaintiff 
duly  presented  her  claim  against  said  estate,  as  above  set  forth, 
duly  verified  as  required  by  law,  to  the  defendant,  as  the  admin* 
istrator  aforesaid,  for  allowance;  but  the  defendant  thereupon 
refused  to  allow  the  same  as  a  valid  claim  against  said  estate, 
but  disputed  and  rejected  all  and  every  part  thereof.  Where- 
fore the  plaintiff  prays  judgment  against  the  defendant,  as  the 
administrator  aforesaid,  for  the  said  sum  of  $848.65,  and  for 
such  other  relief  as  she  may  be  entitled  to." 

The  answer  avers  that  the  estate  left  by  the  decedent,  with 
the  exception  of  a  few  household  goods  of  small  value,  con- 
sisted entirely  of  real  estate ;  and  that  the  proceeds  of  said  real 
estate,  which  was  sold  by  the  defendant  under  the  order  of  the 
court  in  the  course  of  administration,  after  the  payment  of  the 
debts  and  costs  of  administration,  are  the  only  assets  of  the 
estate  in  his  hands  for  administration  and  distribution.  The 
answer  denies  the  contract  set  up  in  the  petition,  and  alleges 
that,  if  such  contract  was  made,  it  is  within  the  Statute  of  Frauds, 
on  which  he  relies  in  defense  to  the  action.  The  answer  further 
avers  the  fact  to  be  that  plaintiff,  recognizing  that  there  was  no 
such  contract,  presented  to  said  administrator  an  account  for 
her  services  to  decedent,  Maconaky,  during  the  whole  of  her 
last  illness,  and  for  services  before  said  last  illness,  and  for 
services  after  the  death  of  said  Maconaky ;  and  that  on  Novem- 
ber 30,  1896,  defendant  allowed  plaintiff  in  full  on  said  account 
for  all  she  claimed  for  services  during  said  last  sickness  of  dece- 
dent, and  which  allowance  on  said  account  plaintiff  accepted 
by  her  silence  and  by  her  neglect  to  sue  on  same  within  the 
time  allowed  by  law ;  and  this  defendant  has  at  no  time  recalled 
or  rejected  said  account  as  so  allowed,  but  the  said  allowance 
still  stands. 

The  trial  of  the  cause  to  a  jury,  at  the  January  term,  1898, 
upon  the  issues  joined  by  the  foregoing  pleadings,  resulted  in  a 
verdict  for  the  plaintiff  for  the  amount  claimed  in  the  petition, 
and  after  the  overruling  of  a  motion  for  a  new  trial,  made  by  the 
defendant,  judgment  was  rendered  on  the  verdict.  Thereafter, 
but  still  at  the  same  term,  the  court,  on  motion  of  the  plaintiff, 
granted  leave  to  amend  the  petition,  as  stated  in  the  record, 
"  to  conform  to  the  facts  proved  on  the  trial."    This  leave  was 
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granted  against  the  defendant's  objection,  and  he  duly  entered 
his  exceptions.  Thereupon  the  plaintiff  filed  her  amended  peti- 
tion, containing  as  her  first  cause  of  action  a  copy  of  her  original 
petition,  and  adding  the  following  as  a  second  cause  of  action : 
"  For  her  second  cause  of  action  this  plaintiff  here  adopts  and 
repeats  all  of  the  allegations  of  her  first  cause  of  action  herein 
in  regard  to  her  leaving  Harrisburg;  her  receipt  of  a  letter 
from  Susannah  Maconaky,  then  alive  and  residing  at  Akron, 
Ohio,  and  the  purport  of  the  said  letter  in  regard  to  the  death 
of  the  said  Susannah  Maconaky;  the  appointment  and  qualifi- 
cation of  the  defendant  as  her  administrator;  and  in  regard  to 
the  defendant's  conversion  of  the  assets  of  said  estate  into 
money,  and  the  amount  thereof;  and  in  regard  to  the  amount 
of  the  debts  and  funeral  expenses  of  said  decedent,  and  costs 
of  administering  her  estate,  and  the  reasonable  expense  of  a 
tombstone  at  her  grave ;  and  in  regard  to  the  amount  of  the  assets 
of  said  estate  after  deducting  all  of  said  sums  expended  and 
to  be  expended  in  the  payment  of  said  debts,  funeral  expenses, 
costs,  compensation,  and  tombstone;  and  thereupon  she  further 
says  that  on  the  said  7th  day  of  June,  A.  D.  1896,  the  said 
Susannah  Maconaky,  being  then  alive,  caused  and  directed  to 
be  written  a  letter,  mentioned  in  said  first  cause  of  action,  of 
the  purport  and  effect  in  said  first  cause  of  action  named,  a 
true  copy  whereof  is  hereto  attached,  marked  *  Exhibit  A,' 
whereupon  this  plaintiff  accordingly  did,  immediately  after  the 
receipt  of  said  letter,  accept  the  proposition  therein  contained, 
and  did  come  to  the  said  city  of  Akron  aforesaid,  and  there  duly 
kept,  observed,  and  performed  all  and  singular  the  conditions 
and  stipulations  by  the  said  letter  required  of  her  to  be  kept 
and  performed,  left  her  own  family  at  home,  and  stayed  with 
and  nursed,  cared  for,  and  attended  faithfully  and  diligently  the 
said  Susannah  all  the  time  from  the  date  of  her  said  arrival  in 
Akron  until  the  death  of  said  Susannah,  which  took  place  as 
alleged  in  said  first  cause  of  action ;  and  which  letter  and  accept- 
ance and  performance  of  the  same  by  this  plaintiff  constituted  a 
written  contract  between  her  and  the  said  decedent,  by  which 
the  said  Susannah  Maconaky  on  her  part  agreed  to  give  to  this 
plaintiff  all  of  her  estate  and  property,  all  of  the  assets  of  her 
estate,  which  might  be  left  at  her  decease,  except  so  much  as 
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might  be  necessary  to  pay  the  debts  and  funeral  expenses  of 
the  said  Susannah.  The  said  Susannah  Maconaky  did  not  per- 
form or  keep  her  part  of  said  agreement  in  any  wise,  although 
the  plaintiff  had  fully  executed  her  part  thereof,  and  did  not 
give  to  this  plaintiff,  by  last  will  or  otherwise,  any  part  of  the 
assets  or  estate  whereof  she  was  the  owner  at  the  time  the 
said  agreement  was  entered  into;  but  died  intestate.  And  the 
plaintiff  says  that  on  the  27th  day  of  April,  A.  D.  1897,  she 
duly  presented  her  claim  against  the  estate  of  said  decedent,  as 
alleged  in  said  first  cause  of  action,  for  allowance,  to  the  defend- 
ant, who  thereupon  refused  to  allow  the  same  as  a  valid  claim 
against  said  estate,  but  rejected  every  part  thereof.  By  reason 
of  the  premises,  and  the  violation  of  said  contract  by  said  dece- 
dent after  the  same  had  been  duly  executed  on  the  part  of  this 
plaintiff,  she,  the  plaintiff,  has  been  damaged  in  the  sum  of 
$848.65,  which  she  claims,  and  for  which  she  prays  judgment 
against  said  defendant." 

The  exhibit  referred  to  in  this  second  cause  of  action  is  as 
follows:  "  Exhibit  A.  Akron,  O.,  June  7,  1896.  Dear  Mother: 
Aunt  Susan  is  very  low,  and,  if  you  can  possibly  come,  do  so 
at  once.  She  wants  you  to  take  care  of  her.  She  has  to  be 
all  alone  part  of  the  time.  She  says  she  will  make  it  all  right 
with  you  if  you  come.  If  you  haven't  money  to  pay  your  fare, 
she  will  send  it  to  you.  If  you  come  and  stay  with  her,  after 
her  death  all  that  is  left  after  her  debts  and  funeral  expenses 
are  paid  shall  be  yours.  She  wants  you  to  come  if  you  possibly 
can.  I  told  her  I  thought  you  would  come.  Poor  thing,  she 
cried  when  she  told  me  to  write  for  you.  I  think  she  thinks 
she  is  going  to  die  before  long.  If  you  cannot  come,  let  her 
know  by  return  mail;  but  come,  if  possible,  for  she  seems  to 
want  you  so  bad,  and  it  may  be  the  last  you  can  do  for  her, 
which  I  hope  not.  I  am  well  at  present,  hoping  this  will  find 
you  the  same.  Your  son.  Will.  Address :  Mrs.  Susan  Macon- 
aky, 600  Locust  St.,  Akron,  Ohio." 

The  defendant,  protesting  against  the  allowance  of  the  filing 
of  the  amended  petition,  filed  an  answer  thereto,  denying  the 
contracts  alleged,  pleading  the  Statute  of  Frauds,  and  the  other 
facts  set  forth  in  his  answer  to  the  original  petition.  A  bill  of 
exceptions  was  duly  taken,  setting  out  all  the  evidence,  the 
charge  of  the  court,  exceptions  to  the  admission  and  rejection 
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of  evidence,  to  the  giving  of  certain  instructions  requested  by 
the  pla,intiif,  to  the  refusal  to  give  instructions  requested  by  the 
defendant,  and  to  portions  of  the  general  charge ;  which,  so  far 
as  deemed  important  in  the  decision  of  the  case,  will  be  noticed 
in  the  opinion.  The  judgment  rendered  by  the  Common  Pleas 
Court  having  been  affirmed  by 'the  Circuit  Court,  the  case  has 
been  brought  here. 

A.  £.  Kliiig  and  Harvey  Musser,  for  plaintiff  in  error. 

Grant  &  Sieber,  for  defendant  in  error. 

Williams,  J.  (after  stating  the  facts). — The  amended  petition 
declares  on  two  distinct  contracts  between  the  same  parties, 
both  of  which,  it  is  claiiped,  created  precisely  the  same  obliga- 
tion. The  first  contract,  it  is  alleged,  arose  from  the  accept* 
ance  by  the  plaintiff  of  the  terms  of  the  letter  written  to  her  by 
her  son,  and  known  in  the  record  as  "  Exhibit  A."  This  is  con- 
strued by  the  pleader  as  constituting  a  written  contract  on  the 
part  of  the  defendant's  intestate  to  give  the  plaintiff  by  last 
will,  or  some  other  mode  of  transfer,  all  of  the  estate,  real  and 
personal,  of  which  the  intestate  should  die  seized,  except  only 
so  much  as  should  be  necessary  for  the  payment  of  her  debts 
and  funeral  expenses.  The  other  contract,  which,  it  is  alleged, 
was  entirely  verbal,  and  was  made  a  few  days  after  the  first  one, 
was  exactly  to  the  same  effect.  The  consideration  for  each  of 
the  alleged  agreements  on  the  part  of  the  intestate  was  precisely 
the  same,  which  was  that  the  plaintiff  should  attend  upon,  nurse, 
and  care  for  her  as  long  as  she  lived.  The  alleged  breach  of 
each  contract  is  identical,  which  is  that  the  intestate  did  not  give 
her  estate,  by  last  will  or  otherwise,  to  the  plaintiff;  and  the 
relief  demanded  for  such  breach  is  the  same  under  both  con- 
tracts, namely,  that  the  plaintiff  recover  all  of  the  estate  of 
which  the  intestate  died  seized,  except  sufficient  to  pay  her 
debts  and  funeral  expenses.  It  is  entirely  clear  there  could 
not  be  a  recovery  on  both  contracts,  for  a  recovery  on  either 
would  exhaust  the  subject  of  the  action,  necessarily  supersede 
the  other  contract,  and  preclude  a  recovery  upon  it.  This  situ- 
ation IS  not  alluded  to  for  the  purpose  of  putting  the  plaintiff 
to  an  election,  but  it  is  of  importance  in  the  consideration  of  a 
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feature  of  the  case  that  will  be  noticed  hereafter.  If  the  plain- 
tiff's action  can  be  maintained  on  either  contract,  her  election 
to  rely  on  that  one  may  be  presumed.  It  is  admitted  that  at 
the  time  of  the  making  of  these  alleged  agreements,  and  at  the 
time  of  the  intestate's  decease,  her  estate  consisted  principally 
of  real  property  situated  in  this  State,  and  that  the  only  assets 
in  the  hands  of  the  defendant  as  her  administrator  is  the  bal- 
ance of  the  proceeds  of  that  property  —  it  having  been  sold  by 
him  in  the  due  course  of  administration  —  remaining  after  pay- 
ment of  the  debts  and  cost  of  administering  the  estate.  This 
balance  is  itself,  under  our  statute,  real,  and  not  personal,  prop- 
erty, and  goes  by  descent  to  the  heirs.  (§  6171,  Rev.  Stat.)  So 
that  both  of  these  contracts,  allowing  them  the  effect  claimed 
by  the  plaintiff,  are  agreements  for  an  interest  in  and  concern- 
ing lands  on  which  an  action  is  forbidden  by  that  provision  of 
our  Statute  of  Frauds  contained  in  section  4199  of  the  Revised 
Statutes,  unless  the  agreement,  or  a  memorandum  thereof,  is 
in  writing,  signed  by  the  party  to  be  charged,  or  by  some  person 
by  him  lawfully  authorized.  This  is  authoritatively  settled  by 
the  case  of  Shahan  v.  Swan  (48  Ohio  St.  25,  26  N.  E.  222,  29 
Am.  St.  Rep.  517). 

It  is  the  contention  of  the  plaintiff  that  the  letter  received 
from  her  son,  which  has  already  been  referred  to,  constitutes  a 
memorandum  in  writing  of  the  first  alleged  contract  that  is  in 
compliance  with  the  requirements  of  the  statute ;  and  that  per- 
formance of  her  part  of  the  subsequent  verbal  agreement  is 
sufficient  to  take  that  contract  out  of  the  operation  of  the  stat- 
ute. It  is  that  view  —  which  appears  to  have  been  sustained  by 
the  courts  below  —  of  which  the  plaintiff  in  error  chiefly  com- 
plains, and  it  becomes  the  important  subject  of  inquiry  in  the 
case.  As  is  the  case  in  most  instances  of  legislative  innovation 
upon  long-established  rules  and  practice,  some  courts  were 
reluctant  to  accord  to  the  Statute  of  Frauds  its  intended  scope 
and  effect ;  and  it  is  not  surprising  that  cases  are  found  in  which 
its  provisions  have  been  held  satisfied  by  writings  that  were 
quite  vague  and  incomplete.  The  salutary  character  of  the  stat- 
ute, however,  is  now  generally  recognized,  and  full  effect  given 
to  its  terms.  The  memorandum  which  the  statute  requires  "  to 
be  in  writing"  is,  to  use  its  language,  a  memorandum  of  the 
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"  agreement "  between  the  parties ;  and  it  is  now  well  settled,  as 
held  by  Chancellor  Kent  in  Parkhurst  v.  Van  Cortlandt  ( i  Johns. 
Ch.  273),  that  the  memorandum  in  writing,  *'  to  be  valid  within 
the  Statute  of  Frauds,  must  not  only  be  signed  by  the  party  to 
be  charged,  but  must  contain  the  essential  terms  of  the  con- 
tract, expressed  with  such  clearness  and  certainty  that  they 
may  be  understood  from  the  writing  itself,  or  some  other  paper 
to  which  it  refers,  without  the  necessity  of  resorting  to  parol 
proof."  The  rule  is  not  less  explicitly  stated  in  Reed  Stat. 
Frauds,  §  392,  as  follows :  "  First,  the  memorandum  must  show 
an  agreement,  that  is  to  say,  a  concluded  contract ;  secondly,  it 
must  be  intended  as  evidence  of  such  contract;  and,  thirdly,  it 
must  show  the  whole  contract.  A  contract,  then,  must  be 
shown  by  the  writing,  in  which  the  minds  of  the  parties  have 
met.  The  memorandum  must  be  so  reasonably  certain  and  defi- 
nite in  Itself  that  the  contract  can  be  made  out  without  requiring 
additional  proof  in  parol.  '  It  must  contain  such  words  as  will 
enable  the  court,  without  danger  of  mistake,  to  declare  the 
meaning  of  the  parties;  it  must  obviate  the  necessity  of  going 
to  oral  testimony  and  relying  on  treacherous  memory  as  to  what 
the  contract  itself  was.' "  No  special  formality  in  the  execution 
of  the  writing  is  necessary,  provided,  as  held  in  Anderson  v. 
Harold  (10  Ohio,  399),  it  is  signed  for  the  purpose  of  giving  it 
authenticity  as  an  agreement.  Nor  is  it  doubted  that  a  valid 
agreement  may  be  made  upon  suflficient  consideration  to  make 
provision  by  will  out  of  one's  estate  for  the  benefit  of  another, 
or  to  so  dispose  of  his  whole  estate ;  but  no  promise  to  do  so  is 
binding  unless  it  is  in  writing  containing  the  terms  of  the  agree- 
ment expressed  with  reasonable  certainty,  and  a  sufficiently 
defin'te  identification  of  the  subject-matter,  as  required  by  the 
rule  above  stated.  The  instrument  relied  on  in  this  case,  tested 
by  that  rule,  is  inadequate.  Assuming  that  the  letter  written 
to  the  plaintiff  by  her  son  is  signed  as  required,  it  does  not 
contain  a  promise  of  the  defendant's  intestate  to  make  a  will 
in  favor  of  the  plaintiff,  nor  to  transfer  to  her,  by  any  mode  of 
conveyance,  the  decedeftt's  estate,  or  any  part  of  it  that  is  capa- 
ble of  identification.  The  particular  clause  of  the  letter  from 
which  it  is  claimed  such  promise  arose  is  the  statement  that: 
"  If  you  come  and  stay  with  her,  after  her  death  all  that  is  left 
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after  her  debts  and  funeral  expenses  are  paid  shall  be  yours." 
This  statement  falls  short  of  the  promise  that  is  sought  to  be 
derived  from  it,  even  if  it  may  be  considered  as  a  direct  com- 
munication from  the  intestate.  As  was  said  by  the  court  in 
White  V.  Bigelow  (154  Mass.  593,  28  N.  E.  904),  where  a  similar 
statement  in  a  letter  was  relied  upon  to  establish  a  like  promise, 
it  "  is  the  expression  of  an  intention  to  give  the  property  in  the 
future,  rather  than  an  agreement  binding  upon  her  and  her 
estate."  Maunsell  v.  White  (4  H.  L.  Cas.  1039)  I  Caton  v.  Caton 
(L.  R.  2  H.  L.  127),  and  Maddison  v.  Alderson  (8  App.  Cas. 
467)  are  analogous  cases.  Then  it  may  be  inquired,  what  was 
meant  by  the  expression  in  the  letter,  "  all  that  is  left,"  etc.? 
"All "  of  what  ?  The  claim  of  the  plaintiff  is  that  all  the  prop- 
erty, both  real  and  personal,  of  the  decedent,  was  intended. 
That  is  supplying  by  conjecture  what  the  writing  does  not  con- 
tain. It  is  apparent,  however,  that  the  letter  referred  to  not 
only  fails  to  contain  the  promise  and  agreement  claimed  from 
it  by  the  plaintiff,  but  the  statement  above  quoted,  from  which 
the  agreement  is  supposed  to  have  arisen,  does  not  purport  to 
be  made  to  the  plaintiff  as  a  promise  or  agreement  of  the  intes- 
tate, but  rather  as  expressive  of  the  writer's  own  expectation. 
Most  of  the  contents  of  the  letter,  including  the  statement  re- 
ferred to,  appear  to  be  communications  to  the  plaintiff  from 
her  son  in  his  individual  and  filial  relation,  and  not  in  behalf  erf, 
or  as  the  agent  of,  the  decedent.  The  only  statement  contained 
in  the  letter  of  the  latter  character  is  as  follows:  "She  says 
she  will  make  it  all  right  with  you  if  you  come."  It  is  obvious 
that  both  parties  so  understood  and  acted  upon  the  letter,  for 
soon  after  the  arrival  of  the  plaintiff  in  Akron  they  proceeded 
to  and  did  negotiate  a  verbal  agreement  of  precisely  the  same 
effect  that  it  is  now  claimed  had  recently  before  been  made  in 
writing  by  the  plaintiff's  acceptance  of  the  terms  of  this  letter. 
This  they  would  not  have  done  if  they  had  understood  that  such 
a  written  agreement  had  already  been  entered  into,  and  was 
then  subsisting  between  them.  Accepting  the  plaintiff's  state- 
ments as  entirely  true,  that  is  the  construction  which  both  par- 
ties placed  upon  the  letter  when  both  were  living  and  acting 
together ;  when  both  could  speak  and  both  did  speak ;  and  it  is 
the  construction  to  which  the  plaintiff  adhered  after  the  death 
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of  the  other  party,  until  after  trial  and  judgment  in  this  case. 
In  her  original  petition  the  plaintiff  avers  the  fact  to  be  that 
upon  the  receipt  of  the  letter  in  question,  which  was  written  on 
the  7th  day  of  June,  1896,  she  went  to  Akron,  where  the  said 
Susannah  Maconaky  then  resided,  for  the  purpose  of  nursing 
and  caring  for  her,  and  "thereupon  and  thereafter,  to  wit,  on 
the  nth  day  of  June,  1896,  said  Susannah  Maconaky  and  this 
plaintiff  entered  into  a  verbal  contract  whereby  the  plaintiff 
agreed  to  abide  with,  nurse,  attend,  and  care  for  the  said  Susan- 
nah in  sickness  or  in  health  for  as  long  a  time  as  she,  the  said 
Susannah,  might  live,  in  consideration  of  which  promise  of  the, 
plaintiff  the  said  Susannah  Maconaky  on  her  part  agreed  to 
give  to  this  plaintiff  all  of  her  estate  and  property,  except  so 
much  thereof  as  might  be  necessary  to  pay  the  debts  and  funeral 
expenses  of  the  said  Susannah."  This  verbal  agreement,  with 
the  averments  of  the  time  and  manner  it  was  entered  into 
between  the  parties,  is  reasserted  and  set  forth  as  the  foundation 
of  the  plaintiff's  first  cause  of  action  in  her  amended  petition 
filed  after  judgment;  that  cause  of  action  being  an  exact  copy 
of  the  original  petition.  The  second  cause  of  action  in  that 
amended  petition  is  not  founded  on  a  new  or  changed  state  of 
facts,  but  rests  entirely  upon  a  different  construction  which  the 
pleader  seeks  to  establish  for  the  letter.  As  still  further  show- 
ing the  understanding  of  the  plaintiff  that  the  letter  did  not 
constitute  a  contract  as  now  claimed,  it  is  admitted  that  a  few 
months  after  the  decease  of  the  intestate,  the  plaintiff  presented 
to  the  administrator  for  allowance  and  payment  a  verified  claim 
for  the  value  of  her  services  in  taking  care  of  the  decedent  until 
her  death,  and  for  taking  care  of  her  house  after  her  death; 
which  claim  was  allowed  by  the  administrator,  and  has  never 
been  withdrawn.  It  is  not  a  question  of  estoppel  interfering 
with  the  right  of  amendment.  But  the  practical  interpretation 
which  the  parties  have  put  upon  their  transactions  is  always 
a  proper  subject  of  inquiry  in  the  ascertainment  of  their  rights 
and  obligations  under  them.  If  it  be  conceded  that  the  letter 
is  of  doubtful  interpretation,  the  mutual  recognition  by  both 
parties  while  both  were  yet  living,  and  the  continued  recogni- 
tion by  the  plaintiff  since  the  death  of  the  other  party,  that  it 
did  not  create  the  contract  as  now  claimed,  and  that  none  existed 
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between  the  parties  until  the  verbal  agreement  was  entered  into 
as  alleged  in  the  petition,  could  not  be  disregarded,  and  would 
seem  conclusive  that  it  was  neither  intended  nor  understood  to 
contain  the  terms  of  a  contract  of  the  purport  eventually 
claimed  from  it.  The  law  has  provided  with  certainty  for  the 
succession  to  intestate  property,  and  the  rights  of  those  so  law- 
fully entitled  to  succeed  to  it  should  not  be  defeated  except  by 
some  other  lawful  disposition  by  the  owner  that  can  be  dis- 
tinctly established.  That  the  judgments  below  cannot  be  sup- 
ported by  the  verbal  agreement  has  been  settled  by  the  former 
decisions  of  this  court.  The  agreement  is  within  the  statute 
which  expressly  denies  the  right  to  bring  an  action  upon  it 
The  performance  relied  on  to  take  the  agreement  out  of  the 
statute  is  the  payment  of  the  consideration  by  the  plaintiff,  which, 
although  it  consisted  of  personal  services  rendered  by  her,  is 
insufficient.  (Shahan  v.  Swan,  supra;  Crabill  v.  Marsh,  38  Ohio 
St.  331 ;  Howard  v.  Brower,  37  Ohio  St.  402,  403.)  It  does 
not  aid  the  plaintiff's  case,  as  her  counsel  seem  to  suppose,  to 
treat  it  as  one  at  law  for  damages.  The  doctrine  of  part  per- 
formance is  enforced  only  in  equity,  and  cannot  avail  to  render 
a  contract  which  is  void  by  the  statute  because  unwritten  or 
unsigned  capable  of  being  directly  sued  on  in  a  court  of  law. 
The  extent  of  her  remedy  at  law  would  be  to  recover  the  value 
of  her  services.  Her  action  is  not  of  that  nature. 
Judgments  below  reversed,  and  judgment  for  plaintiff  in  error. 

MiNSHALL,  C.  J.,  and  Burket,  Spear^  and  Shauck,  JJ.,  con- 
cur; Davis,  J.,  dissents. 

See  note  "Agreements  to  Make  a  Will,"  4  Prob.  Rep.  Annot.  485. 
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Auger  et  al.  vs.  Tatham  et  al* 

[Supreme  Court  of  Illinois,  June   19,   1901 ;   191  III.  296,  61   N.  E.  77.] 

Wills  —  Intention  of  Testator  —  Bequest  to  Class  —  Con- 
struction. 

The  first  item  of  testator's  will  bequeathed  to  several  persons  and  to 
"the  heirs-at-law  of  A.  $25,000  each,"  and  the  second  item  directed 
$50,000  to  be  divided  between  the  heirs  of  M.  By  a  codicil  $50,000 
was  given  to  "each  of  the  persons"  named  in  the  first  item  of  the 
will.  A.  and  M.  were  deceased  first  cousins  of  testator.  Held,  that 
it  was  testator's  intention  to  give  $50,000  to  each  of  the  heirs  of  A., 
and  not  such  sum  to  them  as  a  class. 

Error  to  Appellate  Court,  First  District. 

Suit  by  Ozro  G.  Auger  and  others  against  Robert  L.  Tatham 
and  others,  executors  of  the  will  of  Albert  A.  Munger.  From 
a  decree  in  favor  of  defendants,  affirmed  by  Appellate  Court 
(92  111.  App.  194),  complainants  bring  error. 

Reversed. 

Samuel  W.  Norton  and  John  S.  Miller,  for  plaintiffs  in  error. 
Wilson,  Moore  &  Mcllvaine,  for  defendants  in  error. 

Wilkin,  J. —  This  is  a  proceeding  in  chancery  to  obtain  a  ju- 
dicial construction  of  certain  clauses  in  the  will  of  Albert  A. 
Munger,  deceased.  The  testator  made  his  will  October  10, 
1893,  and  a  codicil  thereto  April  8,  1897,  and  died  August  26, 
1898.  The  estate  devised  amounted  to  $2,500,000.  The  part 
of  the  will  involved  in  this  controversy  provides :  "  Seventh.  I 
hereby  give  and  bequeath  unto  Alexander  A.  McKay,  George 
A.  McKay,  Cornelia  Thomas,  Isadore  G.  Munger,  the  heirs  at 
law  of  Lucy  Auger,  deceased,  Arthur  Munger,  Gussie  Munger- 
Evans,  Kate  Munger-Honn  (sister  of  said  Arthur  Munger),  and 
Charles  Munger,  son  of  Cheney  Munger,  each  the  sum  of 
twenty-five  thousand   ($25,000)   dollars,   to   be   paid  to  them, 

*  Rehearing  denied  October  8,  1901. 
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respectively,  by  my  executors,  after  my  decease.  Eighth.  All 
the  rest,  residue,  and  remainder  of  my  property,  real,  personal, 
and  mixed,  of  every  kind  and  nature  whatsoever,  and  wherever 
situated,  of  which  I  shall  die  seized  or  possessed,  or  in  or  to 
which  I  shall  have  any  right,  title,  or  interest  at  the  time  of  my 
decease,  I  hereby  give,  devise,  and  bequeath  unto  my  cousins, 
Alexander  A.  McKay  and  George  A.  McKay;  to  have  and  to 
hold  the  same  as  their  absolute  and  individual  property,  in  fee 
simple,  forever,  share  and  share  aUke."  The  codicil,  omitting 
the  formal  introductory  and  concluding  parts,  is  as  follows: 
"First.  I  hereby  will  and  direct  that  the  bequests  to  Cornelia 
Thomas,  Isadore  G.  Munger,  the  heirs  at  law  of  Lucy  Auger, 
deceased,  Arthur  Munger,  Gussie  Munger-Evans,  Kate  Mun- 
ger-Honn,  and  Charles  Munger,  made  in  and  by  item  7  of 
said  original  will,  be  increased  from  $25,000,  as  therein  provided, 
to  the  sum  of  $50,000  each;  said  sum  of  $50,000  to  be  paid  to 
each  of  the  persons  named  in  this  item  i  of  this  codicil  in  lieu 
of  said  sum  of  $25,000,  by-  my  executors,  as  therein  provided. 
Second.  I  hereby  give  and  bequeath  unto  the  heirs  at  law  of 
Colby  Munger,'  deceased,  the  sum  of  $50,000,  to  be  divided 
between  and  paid  to  the  said  legal  heirs  in  equal  portions,  share 
and  share  alike,  by  my  executors  named  in  the  said  original 
will,  as  soon  after  my  decease  as  practicable."  In  construing 
the  will,  the  executors,  who  are  the  defendants  in  error  here, 
contended  that  the  seventh  clause  gave  to  the  persons  desig- 
nated therein  as  "  the  heirs  at  law  of  Lucy  Auger,  deceased,"  as 
a  class,  the  sum  of  $25,000,  to  be  divided  among  them,  and  that 
the  first  item  of  the  codicil  increased  the  bequest  to  the  class  to 
$50,000.  Ozro  G.  Auger  and  four  other  persons,  plaintiffs  in 
error  here,  who  constitute  "the  heirs  at  law"  named,  contended 
that  they  were  each  entitled  to  the  sum  of  $25,000  under  the 
plain  language  of  the  seventh  clause  of  the  will,  and  $50,000 
each  under  the  codicil.  They  filed  a  bill  in  the  Cook  Circuit 
Court  praying  that  the  will  be  construed  in  conformity  to  their 
contention,  but  it  was  dismissed  for  want  of  equity.  The 
Appellate  Court  for  the  First  District  affirmed  the  decree  below 
dismissing  the  bill,  and  plaintiffs  in  error  bring  the  cause  here 
upon  further  appeal. 

We  think  a  decree  should  have  been  rendered  according  to 
the  prayer  of  the  bill.     At  the  time  the  will  was  made,  Lucy 
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Auger  was  dead,  and  a  reference  to  her  "heirs  at  law"  was  a 
reference  to  persons  then  definitely  ascertained;  as  much  so 
as  if  they  had  been  specifically  named.  The  language  of  the 
seventh  clause  of  the  will  undertakes  to  give  to  the  several 
persons  designated  therein  "  each  the  sum  of  $25,000."  Upon 
what  theory  can  it  be  urged  that  these  persons  shall,  as  a  class, 
receive  but  the  sum  of  $25,000  under  this  clause?  It  cannot 
be  said  that  Ozro  G.  Auger  and  the  others  who  make  up  the 
persons  constituting  the  "heirs  at  law  of  Lucy  Auger"  are 
referred  to  with  less  singularity  than  are  the  other  persons  who 
are  called  by  their  Christian  names.  The  word  "each,"  in  its 
common  acceptation,  refers  singly  to  the  individuals  designated 
in  the  clause ;  and  to  say  that  each  of  the  persons  who  are  the 
heirs  of  Lucy  Auger,  deceased,  is  not  individually  designated 
is,  we  think,  to  put  a  limited  interpretation  upon  the  word 
"  each  "  as  it  is  commonly  used. 

Counsel  for  defendants  in  error  cite  many  cases  to  support 
their  theory  that  the  designation  of  "  heirs  at  law  of  Lucy  Auger, 
deceased,"  means  a  class  who  take  per  stirpes.  Each  of  the 
cases  cited  differs  materially  from  the  one  under  consideration. 
If  the  language  of  the  instrument,  in  its  common  acceptation, 
IS  clear  and  unambiguous,  the  intention  of  the  testator  as  therein 
expressed  must  control.  As  is  said  in  Boyd  v.  Strahan  (36 
lU-  355  [o"  P-  359])-  "There  is  no  other  class  of  written 
instruments  known  to  the  law  in  which  so  little  importance  is 
to  be  attached  to  the  technical  sense  of  language  in  comparison 
with  that  sense  in  which  the  apparent  object  of  the  writer  indi- 
cates his  words  to  have  been  used.  So  far  is  this  principle  car- 
ried that  the  court  say  in  3  Wils.  141 :  *  Cases  on  wills  may 
guide  us  to  general  rules  of  construction,  but,  unless  a  case  cited 
be  in  every  respect  directly  in  point,  and  agree  in  every  circum- 
stance, it  will  have  little  or  no  weight  with  the  court,  who  always 
look  upon  the  intention  of  the  testator  as  the  polar  star  to 
direct  them  in  the  construction  of  wills.'  This  language  is 
quoted  approvingly  by  Chief  Justice  Marshall  in  Smith  v.  Bell 
(6  Pet.  80,  8  L.  Ed.  322)."  Among  the  cases  cited  and  relied 
upon  by  defendants  in  error  in  support  of  their  construction  of 
this  will  are  Richards  v.  Miller  (62  111.  417)  and  Kelley  v.  Vigas 
(112  id.  242).  The  first  case  was  a  devise  of  the  residue  of  an 
estate  to  the  testatrix's  "heirs  at  law."    The  husband  of  the 
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testatrix  being  an  heir,  it  was  contended  that  he  took  a  part 
only  equal  in  amount  to  that  of  the  other  persons  who  were  her 
heirs,  while  the  law  gave  him,  as  her  heir,  a  greater  portion. 
The  court  there  said  (p.  425) :  "  In  the  case  before  us  there 
are  no  words  indicating  equality  of  division.  The  gift  is  to  a 
particular  class.  We  must  invoke  the  aid  of  the  statute  to 
determine  the  persons  who  constitute  the  class.  When  invoked 
to  ascertain  the  persons  to  take,  we  must  follow  its  provisions 
as  to  the  quantity  they  shall  take," — and  the  estate  was  given 
to  the  "  heirs  "  per  stirpes.  The  principle  of  that  case  is  very 
different  from  this.  Here  there  are  words  indicating  an  equal- 
ity of  distribution,  while  there  the  opposite  was  expressly  found. 
Furthermore,  a  devise  to  the  heirs  of  a  third  person,  without 
reference  to  the  quantity  each  should  take,  would,  under  the 
authority  of  this  case,  mean  a  devise  to  them  per  stirpes,  or 
in  the  same  proportion  the  statute  would  cast  it  upon  them ;  but 
where  the  quantity  is  expressly  designated  as  so  much  for  each 
person  who  comes  within  the  term  "  heir,"  a  very  different  case 
arises.  Nor  is  the  Kelley  case  (supra),  like  this  in  fact  or  prin- 
ciple. There  the  devise  of  a  remainder  was  to  the  testator's 
"heirs  at  law."  From  the  context  of  the  will,  so  expressly 
found  by  the  court,  it  appeared  that  the  intention  of  the  testator 
was  to  make  the  g^ft  per  stirpes  to  his  heirs.  True,  the  statute 
is  resorted  to  to  determine  who  are  the  heirs  of  Lucy  Auger; 
but  in  the  face  of  the  language  giving  to  "  each  "  of  them  a 
specific  sum  we  cannot  resort  to  the  statute  to  determine  the 
quantity  they  would  take,  as  to  do  so  would  defeat  the  expressed 
intention  of  the  testator  in  that  respect.  (Allen  v.  Allen,  13 
S.  C.  512.)  In  this  case  we  look  to  the  statute  only  to  deter- 
mine who  are  the  heirs  of  Lucy  Auger.  The  quantity  they 
shall  take  is  not  left  open  to  us  as  a  question  of  legal  construc- 
tion. In  the  case  of  McCartney  v.  Osburn  (118  111.  403,  9  N.  E. 
2To),  a  devise  to  the  heirs  of  a  person  was  held  to  mean  the 
children  of  such  person,  and  it  was  there  said  (p.  425,  118  111., 
and  p.  219,  9  N.  E.) :  "  It  is  conceded,  and  such  is  unquestion- 
ably the  law,  that,  if  a  testamentary  gift  be  made  to  one  person 
and  the  children  of  another  person  —  as,  for  instance,  to  A.  and 
the  children  of  B. —  A.  and  the  children  of  B.  in  such  case,  in 
the  absence  of  anything  to  show  a  contrary  intention,  will  take 
per  capita  and  not  per  stirpes.     (2  Jarm.  Wills,  756.)  Yet  it  is 
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equally  well  settled  that  the  opposite  construction  will  prevail 
when  the  intention  to  that  effect  can  be  gathered  from  the  con- 
text; or,  in  the  somewhat  quaint  language  of  Jarman:  'This 
mode  of  construction  will  yield  to  a  very  faint  glimpse  of  a 
different  intention  in  the  context.'"  In  other  words,  the  rule 
there  announced  is  that  a  gift  to  A.  and  the  heirs  of  B.  (where 
the  heirs  are  definitely  ascertained)  is  a  gift  to  them  per  capita, 
unless  a  contrary  intention  appears.  The  cases  relied  upon 
by  defendants  in  error  are  those  of  devises  which  contain  other 
words,  or  show  a  state  of  facts  which  control  or  overturn  the 
natural  presumption  arising  from  the  plain  words  used. 

The  question,  then,  is,  does  the  whole  instrument  here  under 
consideration,  construed  together,  contain  anything  tending  to 
indicate  that  the  word  "each"  refers  to  the  "heirs  at  law  of 
Lucy  Auger,  deceased,"  as  a  class,  rather  than  to  the  several 
individuals  constituting  the  heirs  ?  Or,  in  other  words,  is  there 
anything  to  indicate  that  the  word  "  each  "  shall  be  given  less 
than  its  usual  signification?  It  is  contended,  inasmuch  as  the 
second  item  of  the  codicil  gave  "  to  the  heirs  of  Colby  Munger, 
deceased,  the  sum  of  $50,000,"  to  be  "  divided  between  them  " 
(Colby  Munger  being  the  first  cousin  of  the  testator),  that  this 
indicates  an  intention  upon  the  part  of  the  testator  to  give  to 
the  "heirs  at  law  of  Lucy  Auger,  deceased,"  only  a  like  sum 
to  be  divided  among  them,  she  being  also  a  first  cousin.  We 
think  it  cannot  be  fairly  said  the  language  imports  such  an  inten- 
tion. On  the  contrary,  does  it  not  plainly  indicate  the  opposite 
intention?  By  item  2  of  the  codicil  the  testator  demonstrated 
that  he  fully  understood  how  to  make  a  bequest  to  a  class  of 
heirs  "to  be  divided  between  them,"  and,  had  he  desired  to 
make  such  a  bequest  to  the  plaintiffs  in  error  as  a  class,  he 
certainly  would  have  done  so.  The  construction  which  we  have 
placed  upon  the  will  is  further  fortified  by  the  language  of  the 
testator  in  the  codicil,  in  which  he  says,  "  said  sum  of  $50,000 
to  be  paid  to  each  of  the  persons  named  in  this  item  i  of  this 
codicil."  The  word  "persons,"  as  here  used,  manifestly  refers 
to  individuals,  and  not  to  a  class. 

The  inference  that  it  was  evidently  the  testator's  intention 
to  give  to  the  heirs  of  a  deceased  cousin  only  the  same  amount 
he  would  have  given  to  her  had  she  been  living,  finds  no  sup- 
port in  the  facts  and  circumstances  of  this  case.    The  testator 
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had  no  descendants  as  his  heirs,  his  cousins  being  the  nearest 
of  his  relations.  He  discriminates  between  them  in  making  his 
gifts.  Two  of  his  cousins  he  makes  his  residuary  legatees.  To 
several  others  he  gives  $50,000  each,  and  to  others  nothing; 
and  this  discrimination  cannot  be  interpreted  otherwise  than 
as  in  furtherance  of  a  definite  plan  and  purpose  in  the  mind 
of  the  testator.  There  were  ample  funds  on  hand  to  pay  all  the 
legacies,  construing  the  seventh  clause  as  we  have  done ;  that  is, 
that  each  of  the  heirs  of  Lucy  Auger  is  entitled  to  $50,000. 
Had  there  been  a  shortage  in  any  of  the  bequests,  this  would 
have  disclosed  a  latent  ambiguity  in  the  will,  and  that  fact  might 
be  considered  as  tending  to  support  the  contention  of  defend- 
ants in  error.  But  the  will  is  free  from  latent  ambiguities.  The 
surrounding  facts  and  circumstances  fail  to  disclose  anything 
not  in  harmony  with  the  construction  which  we  have  placed 
upon  the  seventh  clause  of  the  will  and  the  first  item  of  the 
codicil. 

The  judgment  of  the  Appellate  Court  taxing  costs  against 
the  executors  was  right,  but  its  judgment  affirming  the  decree 
of  the  Circuit  Court  dismissing  the  bill  is  erroneous,  and  must 
be  reversed.  The  cause  will  be  remanded  to  the  Circuit  Court, 
with  directions  to  enter  a  decree  in  conformity  with  the  views 
herein  expressed. 

Reversed  and  remanded. 


BoGGS  et  al,  vs.  Boggs, 

[Supreme  Court  of  Nebraska,  June  19,  1901 ;  62  Neb.  274,  87  N.  W.  39.I 

Will  —  Undue  Influence  —  Confidential  Relations  — 
Burden  of  Proof. 

1.  Undue  influence,  in  order  to  invalidate  a  will,  must  be  of  such  a  char- 

acter as  to  destroy  the  free  agency  of  the  testator,  and  substitute 
another  person's  will  for  his  own. 

2.  It   may   consist    in    constant   pressure    of   importunity   or   persuasion, 

whereby  the  mind  of  the  testator  is  not  left  free  to  act.  But  in  such 
case  there  must  be  such  a  degree  of  urgent  solicitation  that  under  the 
circumstances,  and  considering  the  testator's  condition  of  mind  and 
body,  he  was  too  weak  to  resist  it.  and  acted  under  constraint  of  fear, 
desire  for  peace,  or  some  other  motive  than  affection  or  an  intelligent 
sense  of  duty. 
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3.  Although,  in  general,  confidential  relations  may  raise  strong  suspicion 

of  undue  influence,  this  is  not  true  to  the  same  extent  of  the  rela- 
tion of  husband  and  wife,  where  the  relation  has  subsisted  for  a  long 
time  under  circumstances  which  give  rise  to  a  strong  legitimate  in- 
fluence, and  the  disposition  in  question  is  not  unjust  or  unnatural. 

4.  The  burden  is  upon  the  contestant  to  establish  undue  influence,  and  in 

so  doing  it  is  not  enough  to  show  that  the  circumstances  attending 
execution  of  the  will  are  consistent  with  the  hypothesis  of  its  having 
been  obtained  by  undue  influence;  it  must  be  shown  that  they  are 
inconsistent  with  a  contrary  hypothesis. 

5.  It  is  not  error  to  take  from  the  jury  an  immaterial  issue,  concerning 

which  there  is  no  sufficient  evidence  to  sustain  a  verdict,  even  though 
there  be  a  scintilla  of  evidence  thereon,  which  was  admitted  without 
objection. 
(Syllabus  by  the  Court.) 

Error  to  District  Court,  Douglas  county;  Scott,  Judge. 

Ida  M.  Boggs  presented  the  will  of  George  H.  Boggs  for 
probate.  From  an  order  admitting  the  same,  Robert  H.  Boggs 
and  others  bring  error. 

Affirmed. 

/.  C  Cowin,  V.  O.  Strickler,  and  /.  A.  Williams,  for  plaintiffs 
in  error. 

Connell  &  Ives,  for  defendant  in  error. 

Pound,  C. —  This  is  a  petition  in  error  to  review  a  judgment  of 
the  District  Court  of  Douglas  county  admitting  to  probate  an 
instrument  propounded  as  the  last  will  and  testament  of  George 
H.  Boggs,  deceased.  A  large  number  of  exceptions  were  taken 
during  the  course  of  the  trial,  and  numerous  errors  are  assigned 
in  this  court.  But  the  briefs  and  arguments  have  been  confined 
to  the  assignment  that  the  verdict  and  judgment  are  contrary 
to  the  evidence,  and  to  one  based  on  an  instruction  given  by 
the  court  on  its  own  motion.  Three  objections  were  made  to 
the  will,  to  the  effect  that  the  testator  at  the  time  of  its  execu- 
tion was  so  weak  by  disease  that  he  was  mentally  incapable 
of  executing  a  valid  will;  that  the  will  propounded  was  not  in 
accordance  with  his  intentions,  repeatedly  declared  when  he 
was  in  health ;  and  that  it  was  procured  through  undue  influence 
Vol.  VII  — 4 
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of  the  proponent,  his  wife,  and  conspiracy  of  the  proponent  and 
her  father  and  mother  to  that  end,  in  order  that  she  might 
obtain  all  the  property.  The  principal  contention  of  the  con- 
testants is  that  the  will  was  procured  by  undue  influence  of 
Mrs.  Boggs  at  a  time  when  her  husband  was  greatly  weakened 
by  disease  and  substantially  incapable  of  resistance,  and  to  pass 
upon  this  question  it  has  been  necessary  to  review  a  very  vo- 
luminous record,  in  which  all  the  testimony  taken  at  a  trial  last- 
ing nearly  two  weeks  is  set  forth  at  large. 

From  the  evidence  it  appears  that  George  H.  Boggs  was  the 
youngest  of  a  family  of  ten,  of  whom  three  brothers  and  five 
sisters,  the  youngest  about  fifty  and  the  oldest  about  seventy, 
were  surviving  at  his  death.  These  brothers  and  sisters,  and 
the  children  of  a  deceased  sister,  are  the  contestants.  George 
Boggs  came  to  Omaha  about  1866,  and  for  many  years  was  a 
mail  clerk  at  a  small  salary.  In  1872  he  married  the  proponent, 
with  whom  he  lived  in  Omaha  until  his  death.  At  the  time  of 
his  marriage  he  had  saved  about  $1,000,  but  afterward  he  lost 
his  position  as  a  mail  clerk,  and  during  the  earlier  years  of  his 
married  life  was  in  poor  circumstances,  his  wife  doing  her  own 
housework  for  some  five  years.  He  seems  to  have  been  a  busi- 
ness m.an  of  no  little  ability,  and  by  fortunate  investments,  indus- 
try, and  saving,  in  which,  on  one  occasion  at  least,  he  acknowl- 
edged that  his  wife  was  in  part  instrumental,  he  succeeded,  in  the 
course  of  ten  or  fifteen  years,  in  amassing  a  fortune  estimated 
at  close  to  half  a  million.  In  1886,  when  his  fortune  was  at  its 
maximum,  he  made  a  will,  in  which  he  left  one-half  of  the  estate 
absolutely  to  his  wife,  and  the  remainder  —  there  being  no  chil- 
dren—  subject  to  $2,000  to  his  father,  to  his  brothers  and  sis- 
ters equally.  At  about  this  time,  and  for  several  years  immedi- 
ately thereafter,  he  repeatedly  told  his  brothers  and  sisters  that 
it  was  his  intention  to  leave  them  the  half  of  his  property,  and 
there  can  be  no  doubt  that  such  was  long  his  intention.  But 
several  events  operated  to  alter  his  plans.  His  father  died  in 
1891.  In  1892  a  period  of  financial  depression  set  in,  as  a  result 
of  which  his  property  shrank  in  value  about  one-half,  and  some- 
where about  the  end  of  1892  it  became  apparent  that  he  was 
affected  with  an  incurable  disease.  At  the  time  of  his  death  he 
had  tuberculosis  of  the  larynx,  his  lungs  were  greatly  affected. 
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and  he  had  a  tuberculous  sore  upon  his  hand.  There  was  some 
conflict  in  the  medical  testimony  as  to  whether  the  disease  began 
in  his  throat  and  worked  downward  or  vice  versa.  At  any  rate, 
it  first  became  such  as  to  create  alarm  about  the  end  of  1892, 
and  one  physician  testified  that  in  1894  his  lungs  were  in  fairly 
good  condition,  and  that  apparently  he  then  had  only  tubercu- 
losis in  the  throat,  though  it  was  spreading  downward-  There 
is  no  doubt  that  in  1893  he  was  in  every  way  in  full  mental 
vigor,  and  that  his  will  was  not  impaired  at  that  time.  But  it 
would  seem  that  he  had  expected  that  his  wife  would  receive 
about  $250,000  under  his  first  will,  and  the  great  shrinkage  in 
values,  the  death  of  his  father,  and  the  fact  that  he  was  com- 
pelled to  leave  the  State  for  his  health,  evidently  moved  him  to 
make  a  new  will  which  would  conform  to  his  intentions  with 
respect  to  his  wife  in  view  of  altered  conditions.  Accordingly, 
on  March  i,  1893,  he  made  a  new  will,  whereby  he  gave  his 
home  property,  all  his  personal  estate,  and  one-half  of  the  resi- 
due  of  his  real  estate  to  Mrs.  Boggs  absolutely,  and  the  other 
half  to  his  secretary  in  trust  to  pay  the  income  thereof,  or  such 
part  as  she  should  require,  to  his  wife  during  her  life,  and  at 
her  death  to  divide  it,  or  such  part  as  should  remain  and  any 
accumulations  of  income,  among  his  brothers  and  sisters.  It 
also  provided  that,  upon  the  written  request  of  his  wife,  the 
trustee  should  sell  any  of  the  property  she  might  designate, 
and  otherwise  invest  the  proceeds,  and  gave  her  power  to 
remove  the  trustee  and  appoint  another  and  to  fill  any  vacancy. 
This  will  was  drawn  by  Mr.  Connell,  who  had  long  been  his 
attorney,  and  was  witnessed  by  Mr.  Connell  and  Mr.  W.  S. 
Poppleton,  who  happened  to  be  at  the  house  that  day  for  the 
purpose  of  taking  Mr.  Boggs'  deposition.  It  does  not  appear 
that  Mrs.  Boggs  had  anything  to  do  with  suggesting  or  pro- 
curing this  will  or  any  of  its  terms.  She  was  not  present  when 
its  terms  were  settled,  when  Mr.  Boggs  and  Mr.  Connell  went 
over  the  draft,  nor  when  it  was  executed.  She  testifies  that  she 
was  busy  packing  his  trunk  at  the  time,  and  that  when  he  came 
to  her  with  the  draft  of  the  will,  just  before  he  signed  it,  and 
wanted  her  to  read  it,  she  told  him  that  she  was  busy,  and  that 
any  way  he  wanted  it  would  suit  her.  There  is  nothing  to  throw 
any  suspicion  upon  this  will,  except  that  it  does  not  do  so  well 
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by  his  brothers  and  sisters  as  he  had  originally  intended,  and 
that  he  continued  to  tell  the  latter  that  on  his  death  they  would 
be  well  provided  for.  But  many  circumstances  indicate  that 
he  was  solicitous  that  after  his  death  his  wife  should  live  as 
she  had  for  many  years  since  he  had  acquired  wealth,  and  that, 
while  he  wished  to  do  what  he  might  for  his  brothers  and  sisters, 
his  first  care  was  that  his  wife  should  have  as  near  as  might  be 
all  that  would  insure  her  complete  independence  and  enable  her 
to  do  everything  that  she  desired.  Hence  he  not  only  consid- 
erably increased  the  absolute  gifts  to  her,  but  he  provided  also 
that  the  entire  income  of  his  estate  should  be  at  her  disposal 
during  her  life,  should  she  require  it.  From  that  date  his  health 
appears  to  have  declined  gradually,  with  the  progress  of  his 
disease,  until  early  in  1895  ^^  ^^t^  practically  lost  the  use  of  his 
vocal  cords,  had  become  weak  and  emaciated,  and  was  substan- 
tially confined  to  his  room.  About  this  time  he  went  to  Chi- 
cago for  treatment.  But,  finding  no  relief,  he  returned  to 
Omaha  about  the  ist  of  May,  and  died  on  the  ist  of  June.  On 
May  1 6th  he  made  the  will  in  question. 

With  respect  to  his  mental  capacity  on  that  date  there  can  be 
no  serious  question.  The  physicians  who  attended  him,  a 
clergyman  who  called  upon  him  regularly  during  his  last  few 
days,  the  lawyer  who  took  his  instructions  for  and  drew  the 
will,  and  a  member  of  the  bar  who  called  upon  him  four  days 
before  he  died,  concur  in  the  statement  that  he  was  bright  and 
clear  mentally  down  to  a  day  or  two  before  his  death,  and  there 
is  evidence  that  he  gave  intelligent  and  detailed  directions  as 
to  the  conduct  of  his  business  down  to  the  last.  One  of  the 
physicians  testified,  and  it  is  a  well-known  fact,  that  a  tubercu- 
lous disease  produces  great  weakness  physically,  but  not  much 
mentally,  and  that  consumptives  are  usually  bright  mentally  to 
the  end. 

With  respect  to  the  claim  that  the  will  was  procured  to  be 
made  by  undue  influence  on  the  part  of  Mrs.  Boggs,  it  is  to  be 
observed,  in  the  first  place;  that  the  testator  was  a  man  of 
unusual  force  and  strength  of  will.  All  who  came  in  contact 
with  him,  even  the  physicians  who  treated  him  in  his  last  illness, 
remarked  this ;  and  at  every  turn  in  the  record  we  see  him  posi- 
tive, confident,  and  giving  clear  directions  about  his  business, 
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in  the  manner  of  one  who  expects  to  be  obeyed.  It  is  true 
some  of  the  contestants  testify  that  he  was  accustomed  to  yield 
to  his  wife,  and  even  that  he  stood  in  some  fear  of  her  displeas- 
ure. But  there  is  ample  ground  for  thinking  this  sprang  from 
affection  solely.  It  is  not  unlikely  that  both,  having  won  their 
way  in  the  world,  by  industry  and  saving,  from  comparative 
poverty,  were  self-reliant  and  determined.  Nothing  appears  to 
indicate  that  a  man  as  obstinate  and  pertinacious  as  he  seems 
to  have  been  was  under  the  domination  of  his  wife's  will,  even 
when  enfeebled  by  incurable  disease.  It  is  undoubtedly  true 
that  physical  weakness  more  or  less  enfeebles  the  will.  But  it 
is  in  evidence  that  there  was  no  observable  waning  of  his 
mental  powers  till  a  day  or  two  before  he  died,  and  the  physi- 
cian who  attended  him  at  the  time  the  will  was  executed  says 
that  on  that  date  he  was  just  as  able  to  resist  importunity  and 
entreaty  as  when  well. 

In  the  next  place,  the  evidence  shows  that  Mrs.  Boggs  took 
no  immediate  part  in  the  making  of  the  will.  She  was  not  pres- 
ent when  the  testator  gave  the  instructions  for  drawing  it,  when 
the  draft  was  gone  over  by  the  testator  and  his  lawyer,  nor  when 
the  final  draft  was  afterward  read  over  preparatory  to  execu- 
tion. It  appears  that,  after  he  returned  from  Chicago,  Mr. 
Boggs  called  for  his  will.  He  read  it  over,  and  said  he  was 
going  to  make  a  new  one.  He  sent  for  his  secretary,  gave  him 
a  memorandum  of  specific  property  which  he  desired  to  have 
given  to  his  wife  absolutely,  and  had  Mr.  Connell  sent  for.  Mr. 
Connell  had  been  his  attorney  for  twenty  years.  They  talked 
the  matter  over  fully  in  the  absence  of  Mrs.  Boggs,  and  no  rea- 
son appears  why  the  testator  should  not  have  revealed  his  true 
intentions  completely.  Mr.  Connell  had  never  talked  with  Mrs. 
Boggs  about  it,  and  there  is  no  indication  that  she  interfered 
in  any  way.  The  notes  for  the  will  were  taken  down  from  the 
testator's  own  direction.  The  liext  day  the  draft  was  gone  over 
with  him,  paragraph  by  paragraph,  and  in  the  evening  the  new 
and  final  draft,  corrected  to  meet  his  views,  was  again  read  over, 
first  by  paragraphs,  and  then  as  a  whole.  He  expressed  himself 
as  satisfied,  got  up,  walked  across  the  room,  and  signed  it. 
Earlier  in  the  day  lie  asked  one  of  his  physicians  to  come  to  the 
house  that  evening  and  witness  the  will.     In  every  step  we  see 
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him  the  principal  actor,  and  his  wife  has  no  part.  Counsel  have 
criticised  the  lawyer  who  drew  the  will  for  opposing  or  advising 
against  some  suggestions  oflfered  by  the  testator  as  to  the  terms 
of  the  trust.  But  we  think  it  was  his  duty  to  tell  the  testator 
whatever  his  experience  and  knowledge  of  the  law  suggested  as 
appropriate,  and  if  some  course  proposed  by  the  testator  ap- 
peared impracticable  or  unwise  he  was  retained  to  say  so,  and 
his  so  doing  is  no  indication  of  undue  influence  or  conspiracy. 

Again,  it  is  to  be  noticed  that  the  will  in  question  and  the  will 
of  1893  are  not  essentially  different.  In  the  former  will,  Mrs. 
Boggs  was  given  the  home,  all  the  personalty,  and  one-half  of 
the  residue  of  the  realty ;  in  the  last  one,  she  was  given  certain 
specific  realty  instead  of  an  undivided  one-half.  The  testimony 
shows  that  Mr.  Boggs  was  not  hopeful  of  a  speedy  revival  of 
business  and  recovery  of  values.  He  evidently  wished  to  give 
the  improved  and  productive  property  to  his  wife,  and  he  told 
his  secretary  and  his  lawyer  that  his  object  in  making  the  new 
will  was  to  give  her  specific  property  in  lieu  of  one-half  gen- 
erally. Under  the  new  will  the  property  given  to  her  abso- 
lutely was  in  fact  somewhat  less  than  that  given  by  the  former 
will.  A  similar  case  was  presented  in  Seebrock  v.  Fedawa  (30 
Neb.  424,  443,  46  N.  W.  650),  and  the  fact  that  the  prior  will 
was  more  favorable  to  the  proponent  was  considered  a  strong 
circumstance. 

It  was  attempted  to  show  that  Mrs.  Boggs  systematically 
prevented  the  testator's  relatives  from  talking  with  him  in  pri- 
vate, and  that  she  endeavored  to  keep  them  away  from  him. 
Many  occurrences  which  appear  in  evidence  might  be  given 
such  construction.  But  they  are  all  equally  compatible  with  an 
honest  and  sincere  solicitude  for  his  welfare,  and  the  demands 
of  caring  for  one  in  his  condition.  She  took  care  of  him  sub- 
stantially unaided.  He  required  constant  attention  by  day,  and 
she  had  to  get  up  during  the  night  at  stated  intervals  and  admin- 
ister certain  remedies.  He  was  inclined  to  be  talkative,  and  to 
exhaust  himself  in  conversation,  and  his  physicians  had  to  cau- 
tion repeatedly  against  permitting  him  so  to  do.  Under  such 
circumstances,  constant  presence  at  his  side,  and  jealous  watch- 
fulness lest  he  talk  too  much  or  become  unduly  excited,  were 
in  no  wise  reprehensible. 
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Some  statements  are  testified  to  by  the  contestants  as  having 
been  made  to  them  by  the  testator  after  the  will  was  executed, 
to  the  effect  that  he  would  have  liked  to  do  better  for  them, 
but  that  his  wife  would  not  let  him.  Were  it  not  for  the  prior 
will  of  1893  these  statements  might  not  be  without  weight.  But 
he  was  not  coerced  two  years  before,  or,  if  he  was,  had  had 
ample  time  to  retract,  and  we  do  not  think  these  statements 
should  outweigh  his  deliberate  acts.  Moreover,  his  statement 
to  Mr.  Hill,  his  former  partner,  that  he  had  made  a  will,  but 
did  not  know  whether  he  had  done  the  right  thing  or  not,  is 
suggestive.  He  had  asked  his  wife,  and  she  had  agreed,  to 
give  whatever  of  the  income  she  did  not  need  or  use  to  his  rela- 
tives, for  whom  he  made  no  immediate  provision,  and  had  also 
asked  her  to  make  a  will  in  their  favor.  As  his  lawyer  told  him 
at  the  time,  this  left  it  to  her  honor  so  to  do.  He  was  anxious 
to  leave  his  wife  secure  in  all  that  she  had  been  accustomed  to. 
He  also  wished  to  do  something  for  his  relatives.  That  he  had 
some  doubt,  even  after  he  made  the  will,  as  to  how  far  his  solu- 
tion of  the  conflicting  claims  upon  him  was  the  best  one,  does 
not  indicate  that  the  solution  he  adopted  was  not  his  own. 
Counsel  say  that  Mrs.  Boggs  has  done  nothing  in  the  way  of 
carrying  out  these  wishes  of  her  husband.  But  the  pendency 
of  this  contest  has  doubtless  precluded  any  action,  and  we  are 
loath  to  think  that  the  confidence  which  he  reposed  was  mis- 
placed. There  is  nothing  to  show  that  she  did  not  fully  intend 
to  do  all  that  he  asked  and  that  she  assented  to. 

Where  undue  influence  is  charged,  the  question  is,  in  sub- 
stance, whether  or  not  the  testator  acted  freely  and  upon  his 
own  judgment,  or  under  some  species  of  coercion  or  imposi- 
tion. In  one  of  the  leading  cases  Lord  Cransworth  said :  "  It 
is  extremely  difficult  to  state  in  the  abstract  what  acts  will  con- 
stitute undue  influence  in  questions  of  this  nature.  It  is  suffi- 
cient to  say  that,  allowing  a  fair  latitude  of  construction,  they 
must  range  themselves  under  one  or  the  other  of  these  heads  — 
coercion  or  fraud."  (Boyse  v.  Rossborough,  6  H.  L.  Cas.  6.) 
In  other  words,  in  the  absence  of  fraud  and  imposition,  undue 
influence,  in  order  to  invalidate  a  will,  must  amount,  at  least,  to 
a  moral  coercion.  It  must  be  of  such  a  character  as  to  destroy 
the  free  agency  of  the  testator,  and  substitute  another  person's 
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will  for  his  own.  (Latham  v.  Schaal,  25  Neb.  535,  49  N.  W. 
354.)  Such  moral  coercion  may  consist  in  constant  pressure 
of  importunity  or  persuasion,  whereby  the  mind  of  the  testator 
is  not  left  free  to  act  understandingly.  But  in  such  case  there 
must  be  such  a  degree  of  urgent  solicitation  that,  under  the 
circumstances,  and  considering  the  testator's  condition  of  mind 
and  body,  he  was  too  weak  to  resist  it,  and  acted  under  con- 
straint of  fear,  desire  for  peace,  or  some  motive  other  than 
affection  or  an  intelligent  sense  of  duty,  contrary  to  his  real 
intention.  Persuasion  of  persons  in  extremis  is  looked  upon 
with  disfavor.  But  in  this  case  the  testator  was  not  in  that 
condition.  It  was  then  thought  that  he  might  live  for  some 
time,  and  one  of  the  physicians  says  he  had  a  chance  to  hold 
out  several  months.  He  was  able  to  do  business  at  least  ten 
days  afterward,  and  fully  understood  his  affairs  in  all  their 
details.  He  was  by  no  means  so  feeble  that  he  could  not  have 
resisted  a  very  considerable  amount  of  importunity  or  solicita- 
tion, had  he  been  subjected  thereto.  Undoubtedly,  as  a  gen- 
eral rule,  confidential  relations  may  raise  strong  suspicion  of 
undue  influence.  But  this  is  not  true  to  the  same  extent  of  the 
relation  of  husband  and  wife,  where,  as  here,  the  relation  had 
subsisted  for  a  long  time,  under  circumstances  which  give  rise 
to  a  very  strong  legitimate  influence,  and  the  disposition  in 
question  is  not  unjust  or  unnatural.  Mrs.  Boggs  had  shared 
his  poverty,  and  her  thrift  and  saving  had  contributed  to  his 
rise.  She  had  faithfully  and  zealously  attended  him  in  his  long 
illness,  and  there  can  be  no  doubt  that  he  held  her  in  great 
and  well-deserved  affection.  No  presumption  of  undue  influ- 
ence can  be  drawn  from  such  facts.  It  cannot  be  denied  that 
proof  of  undue  influence  must  usually  be  circumstantial,  and 
that  there  are  many  circumstances  in  the  record  which  are  con- 
sistent with  a  uniform  course  of  importunity,  and  of  exclusion 
of  the  testator's  relatives  from  his  presence.  But  they  are 
equally  consistent  with  zealous  attention  to  the  duties  that 
devolved  upon  the  proponent  as  his  wife,  and  there  is  no  direct 
evidence  of  such  importunity.  In  the  leading  case  already 
quoted  from,  Lord  Cransvvorth  said :  "  It  is  not  sufficient  to 
show  that  the  circumstances  attending  its  execution  are  con- 
sistent with  the  hypothesis  of  its  having  been  obtained  by  undue 
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influence;  it  must  be  shown  that  they  are  inconsistent  with  a 
contrary  hypothesis;"  and  this  statement  of  the  rule  has  been 
universally  accepted,  and  has  been  approved  by  this  court. 
(Latham  v.  Schaal,  25  Neb.  535,  41  N.  W.  354.)  The  contest- 
ants' case  falls  far  short  of  this,  and  hence  we  think  the  con- 
clusion of  the  jury  was  entirely  correct. 

The  instructions  given  by  the  court  on  its  own  motion  fully 
and  correctly  present  the  law  as  to  undue  influence  and  testa- 
mentary capacity.  Possibly  they  may  be  open  to  some  criti- 
cism, as  suggested  by  counsel,  by  reason  of  undue  length  and 
a  tendency  to  argumentativeness.  But  no  specific  objections 
are  urged  upon  us  as  to  one  instruction,  nor  do  we  perceive  any 
prejudicial  error  in  the  charge  as  a  whole.  In  one  instruction 
the  court  told  the  jury  that  there  was  no  sufiicient  evidence  of 
a  conspiracy  on  the  part  of  the  proponent  and  her  father  and 
mother  for  the  purpose  of  influencing  the  will  of  the  testator. 
We  do  not  think  this  instruction  prejudicially  erroneous,  for 
two  reasons.  In  the  first  place,  the  real  issue  was  not  whether 
there  was  a  conspiracy,  as  charged,  but  whether  the  will  had 
been  procured  by  undue  influence  on  the  part  of  Ida  M.  Boggs, 
singly  or  in  conjunction  with  others.  The  court  clearly  and 
repeatedly  pointed  out  that  such  fact,  if  established,  would  viti- 
ate the  will,  and,  having  that  question  definitely  before  them, 
we  do  not  think  the  jury  were  confused  by  having  the  imma- 
terial issue  of  conspiracy  taken  out  of  their  hands.  If  such 
conspiracy  existed,  it  would  not  of  itself  be  ground  for  setting 
aside  the  will,  but  the  facts  indicating  it  might  bear  upon  the 
issue  as  to  undue  influence.  In  the  second  place,  there  was  no 
sufficient  evidence  to  sustain  a  finding  of  conspiracy.  Aside 
from  a  remark  of  the  testator  to  one  of  the  contestants,  which, 
at  most,  only  shows  that  he  suspected  her  parents  of  some 
scheme,  every  circumstance  urged  upon  our  attention  as  evi- 
dence of  conspiracy  is  entirely  susceptible  of  an  honest  construc- 
tion. Mrs.  Boggs'  parents  stayed  at  the  house  a  short  time 
after  the  return  from  Chicago,  at  a  time  when  she  was  devoting 
her  whole  time  to  the  care  of  her  husband,  and  was  in  sore  need 
of  assistance.  Some  days  after  the  will  was  made,  one  of  Mr. 
Boggs*  sisters  came.  Presently  others  of  his  relatives  arrived, 
and  Mrs.  Boggs'  parents  withdrew.     At  one  time  her  mother 
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suggested  that  so  many  people  in  the  house  was  bad  for  the 
testator,  whose  tendency  to  overexertion  in  conversation  gave 
great  anxiety.  Thereupon  Mrs.  Boggs  said  that  she  and  one 
of  her  husband's  sisters  could  take  care  of  him  sufficiently,  and, 
as  he  might  live  for  some  time  to  come,  there  was  no  need  that 
all  of  them  remain.  Mrs.  Boggs  positively  denies  any  con- 
spiracy, and,  bearing  in  mind  the  strain  she  was  under  at  the 
time,  we  do  not  think  that  the  circumstances  referred  to  would 
warrant  a  finding  that  there  was  one.  Counsel  say  that  the 
evidence  in  question  was  admitted  without  objection.  Neither 
that  fact  nor  a  possible  scintilla  of  evidence  as  to  some  scheme 
required  submission  of  an  immaterial  issue  to  the  jury. 
It  is  recommended  that  the  judgment  be  affirmed. 

Oldham  and  Sedgwick,  CC,  concar. 

Per  Curiam. —  For  the  reasons  stated  in  the  foregoing  opinion, 
the  judgment  of  the  District  Court  is  affirmed. 


Briggs  vs.  Probate  Court  of  Westerly. 

[Supreme  Court  of  Rhode  Island,  June  20,  1901;  23  R.  I.  125,  50  Atl.  335.] 

Wills  —  Executors  —  Appointment  —  Declining  Trust  -^ 
Reconsideration  —  Probate  Court  —  Jurisdiction  —  Pe- 
tition —  Notice. 

1.  Where  one  named  as  a  joint  executor  in  a  will  does  not  accept,  but 

appeals  from  the  order  admitting  the  will  to  probate,  such  acts  are 
a  constructive  declination  of  the  trust,  and  authorize  the  appointment 
of  the  other  executor  alone,  as  provided  by  Gen.  Laws,  chap.  212, 
5  14. 

2.  Where  one  of  joint  executors  named  in  a  will  accepted  and  qualified  on 

the  other  declining  the  trust,  the  letters  testamentary  issued  to  such 
executor  cannot  be  revoked  without  a  petition  or  notice. 

3.  Where  one  of  joint  executors  named  in  a  will  appeals  from  the  order 

admitting  the  will  to  probate,  such  appeal  does  not  deprive  the  Pro- 
bate Court  of  jurisdiction  to  enter  an  order  that  such  executor  has 
declined  the  trust,  and  that  the  other,  who  has  qualified,  act  as  sole 
executor. 
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4.  Where  the  Probate  Court  has  appointed  and  issued  letters  testamentary 

to  one  of  two  joint  executors  on  the  other  declining  the  trust,  its 
authority  to  appoint  is  thereby  exhausted,  and  a  subsequent  petition 
by  the  declining  executor  cannot  be  entertained. 

5.  Where  a  person  named  as  executor  in  a  will,  on  appealing  from  the 

order  admitting  the  will  to  probate,  filed  a  notice  that  if  the  will 
should  be  sustained  she  would  accept,  neither  her  rights  nor  those 
of  the  executor  who  qualified  are  affected  by  such  notice. 

6.  A  person  named  as  executor  in  a  will  who  declines  the  trust,  another 

being  appointed,  has  thereafter  no  legal  right  to  appointment. 

Appeal  from  Probate  Court. 

Application  by  Phebe  M.  Clarke,  an  executor  named  in  the 
will  of  Peleg  Clarke,  to  the  Court  of  Probate  of  Westerly  for 
an  order  appointing  her  as  joint  executor,  after  she  had  declined 
the  trust.  From  the  order  granting  the  application,  Frances 
V.  Briggs,  the  executor  who  accepted  and  qualified,  appeals. 

Reversed. 

John  W.  Sweeney,  for  appellant. 

Nathan  B,  Lewis,  for  appellee. 

TiLLiNGHAST,  J. —  The  material  facts  in  this  case  are  as  fol- 
lows :  On  January  8,  1900,  the  Court  of  Probate  of  Westerly, 
after  due  notice,  and  no  person  appearing  to  object  thereto,  ad- 
mitted to  probate  a  certain  instrument  in  writing,  purporting 
to  be  the  last  will  and  testament  of  Peleg  Clarke,  late  of  West- 
erly, deceased,  and  ordered  that  letters  testamentary  be  granted 
to  Frances  V.  Briggs,  who  was  the  daughter,  and  Phebe  M. 
Clarke,  who  was  the  widow,  of  the  testator;  they  being  the 
persons  named  as  executors  in  said  will-  Said  Frances  V. 
Briggs  immediately  filed  her  written  acceptance  of  the  office  of 
executor,  but  said  Phebe  M.  Clarke  did  not  accept  of  said  of- 
fice, but  on  January  19,  1900,  filed  a  notice  in  writing  that  she 
was  aggrieved  by  said  decree,  and  claimed  an  appeal  therefrom 
to  the  Supreme  Court,  and  also  claimed  a  jury  trial  in  the  case. 
On  the  same  day  she  filed  a  paper  in  the  office  of  said  Probate 
Court  to  the  effect  that  she  should  claim  the  right  to  act  as 
executor  of  said  will  if  on  appeal  it  should  be  sustained  as  a 
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valid  will.  February  19,  1900,  after  the  expiration  of  thirty 
days,  said  Court  of  Probate  entered  its  decree  as  follows: 

"  Be  it  remembered  that  whereas,  Phebe  M.  Clarke,  one  of 
the  executors  named  in  the  last  will  and  testament  of  Peleg 
Clarke,  late  of  said  Westerly,  deceased,  has  constructively  de- 
clined to  accept  said  trust;  and  whereas,  Frances  V.  Briggs, 
the  other  of  said  executors  named  in  said  will,  has  in  writing 
accepted  said  trust:  It  is  ordered  and  decreed  by  this  court 
that  letters  testamentary  on  the  estate  of  said  Peleg  Clarke  be 
granted  to  said  Frances  V.  Briggs." 

Said  Frances  V.  Briggs  thereupon  duly  qualified  as  executor, 
and  gave  the  notice  required  for  the  presentation  of  claims 
against  the  estate,  and  has  ever  since  continued  to  act  as  such 
executor.  As  the  executor  of  said  will  she  successfully  proved 
and  supported  the  same  in  the  appellate  court  against  the  de- 
termined and  vigorous  opposition  of  said  Phebe  M.  Clarke,  and 
on  the  30th  day  of  July,  1900,  a  final  decree  was  entered  in  said 
appellate  court  as  follows : 

"  Washington  —  Sc. :  Supreme  Court,  Common  Pleas  Di- 
vision, June  Session,  A.  D.  1900.  Phebe  M.  Clarke  v.  Court 
of  Probate  of  Westerly.  (No.  335.)  Final  Decree.  The 
above-entitled  cause  came  on  for  trial  before  Mr.  Justice  Blodg- 
ett  and  a  jury,  and  after  a  trial  of  the  same  the  jury  returned  a 
verdict  that  the  instrument  in  writing,  dated  the  9th  day  of 
August,  1895,  purporting  to  be  the  last  will  and  testament  of 
Peleg  Clarke,  is  the  last  will  and  testament  of  Peleg  Clarke, 
and  also  returned  a  special  verdict  that  Frances  V.  Briggs, 
daughter  of  said  Peleg  Clarke,  did  not  procure  the  execution 
of  said  will  by  undue  influence.  Whereupon  it  is  ordered,  ad- 
judged, and  decreed  by  said  court  that  said  instrument  in  writ- 
ing, dated  the  9th  day  of  August,  1895,  purporting  to  be  the 
last  will  and  testament  of  Peleg  Clarke,  is  proved  to  be  such, 
and  is  admitted  to  probate  as  and  for  the  last  will  and  testament 
of  Peleg  Qarke.  And  the  clerk  of  this  court  is  hereby  in- 
structed to  transmit  a  copy  of  this  order  and  decree  to  the 
Court  of  Probate  of  Westerly,  in  said  county.  Enter.  J.  T. 
Blodgett,  J.  S.  C.     July  30,  1900. 

"  Entered  as  the  decree  of  the  Common  Pleas  Division  of  the 
Supreme  Court  this  30th  day  of  July  A.  D.  1900.  By  order. 
Wm.  H.  Caswell,  Clerk." 
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On  August  31,  1900,  after  said  will  had  been  finally  sustained 
in  the  appellate  court,  said  Phebe  M.  Clarke  filed  a  petition  in 
said  Probate  Court  asking  that  letters  testamentary  be  granted 
to  her,  as  coexecutor  with  said  Frances  V.  Briggs,  on  said  es- 
tate. On  this  petition  the  court,  after  various  hearings  and 
continuances,  passed  a  decree  December  7,  1900,  revoking  the 
former  decree  passed  on  February  19,  1900,  which  decree  is 
hereinbefore  recited,  and,  against  the  objection  of  appellant, 
entered  a  decree  revoking  the  said  decree  whereby  letters  tes- 
tamentary were  granted  to  Frances  V.  Briggs*  on  the  19th 
day  of  February,  1900,  and  granting  letters  testamentary  on  said 
estate  to  Phebe  M.  Clarke  and  Frances  V.  Briggs.  From  this 
decree  an  appeal  was  taken  to  this  court,  which  appeal  is  the 
case  now  before  us. 

The  reasons  of  appeal  are,  in  brief:  (i)  That  said  Court  of 
Probate  had  no  right  to  revoke  the  grant  of  letters  testamentary 
to  said  Frances  V.  Briggs  made  on  the  19th  day  of  February, 
1900,  because  (a)  no  petition  was  ever  presented  to  said  court 
asking  for  the  revocation  of  said  letters  testamentary;  and 
(ft)  because  no  legal  notice  was  ever  given  to  said  Frances  V. 
Briggs  of  the  pendency  of  the  petition  to  revoke  said  letters 
testamentary.  (2)  That  said  Court  of  Probate  had  no  author- 
ity to  grant  said  letters  testamentary  to  Phebe  M.  Clarke,  be- 
cause she  had  already  been  appointed  executor  by  said  court, 
and  had  been  decreed  to  have  constructively  declined  to  accept 
said  office,  and  that  letters  testamentary  had  been  granted  to 
Frances  V.  Briggs,  from  which  decree  no  appeal  was  ever  taken. 
The  prayer  of  the  appellant,  therefore,  is  that  said  decree  made 
and  passed  on  the  7th  day  of  December,  1900,  may  be  declared 
null  and  void. 

As  to  the  first  of  said  reasons  of  appeal,  we  observe  that  it 
appears  by  the  certificate  of  the  clerk  of  said  Probate  Court 
that  no  petition  asking  for  the  removal  of  Frances  V.  Briggs 
as  executor  of  said  will,  and  for  the  revocation  of  the  letters 
testamentary  granted  to  her,  was  ever  presented  to  said  Pro- 
bate Court.  It  also  appears  from  said  certificate  that  no  notice 
was  ever  given  to  her  of  the  pendency  of  such  a  petition.  This 
being  so,  there  was  nothing  before  the  court  for  it  to  act  upon 
at  this  time,  so  far  as  she  was  concerned,  and  hence  its  action  in 
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the  premises,  as  to  her,  was  wholly  void  and  of  no  effect.  And 
this  is  so  even  though  it  appears  from  the  record  before  us  that 
the  parties  in  interest  were  represented  by  counsel  at  the  time 
of  the  action  referred  to.  For  a  court  of  probate  can  only  act 
in  a  matter  of  this  sort  in  the  manner  prescribed  by  statute, 
which  includes  the  filing  of  a  petition  and  the  giving  of  notice 
thereon  previous  to  the  passage  of  any  decree.  (See  Gen.  Laws 
R.  I.,  chap.  210,  §§  1-12.)  The  only  matter  which  was  before 
said  court  at  this  time  was  the  petition  of  said  Phebe  M.  Clarke, 
asking  that  she  be  appointed  as  one  of  the  executors  of  said 
will,  as  aforesaid.  And  hence  that  was  the  only  matter  which 
it  could  act  upon,  even  assuming  that  it  had  jurisdiction  to  act 
upon  that,  of  which  we  will  speak  later  on.  Phebe  M.  Clarke 
and  Frances  V.  Briggs  had  already  been  appointed  executors 
under  said  will.  The  latter  had  duly  qualified  as  such  executor, 
and  was  proceeding  in  the  discharge  of  her  duties  as  such,  while 
the  former  had  renounced  her  appointment  by  taking  an  appeal 
from  the  probate  of  said  will,  and  contesting  the  same  in  the 
appellate  court.  In  view  of  her  renunciation  of  said  office,  the 
Probate  Court  very  properly  passed  a  decree  setting  forth  said 
fact,  and  issued  letters  testamentary  to  said  Frances  V.  Briggs 
only. 

The  contention  of  the  appellee  that  as  Phebe  M.  Clarke  had 
claimed  an  appeal  from  the  decree  of  the  Probate  Court  ad- 
mitting said  will  to  probate,  and  had  filed  her  appeal  bond, 
previous  to  the  action  of  said  court  regarding  the  renunciation 
above  referred  to,  that  court  had  no  jurisdiction  of  the  subject- 
matter  of  said  will,  or  of  any  of  its  provisions,  and  hence  that 
its  decree  or  order  to  the  effect  that  said  Phebe  had  construct- 
ively declined  to  accept  said  trust  was  wholly  void,  is  unten- 
able. For,  while  it  is  true  that  after  an  appeal  is  taken  the  ac- 
tion is  removed  from  the  court  below,  and  that  court  has  no 
longer  any  power  or  control  over  the  same,  yet,  as  it  was  com- 
petent for  the  court  to  issue  letters  testamentary  notwithstand- 
ing the  appeal,  it  was  proper,  in  view  of  the  action  of  said  Phebe 
M.  Clarke,  for  it  to  direct  that  they  should  be  issued  to  said 
Frances  V.  Briggs  only.  It  was  necessary  that  some  one  should 
represent,  care  for,  and  protect  the  estate  of  the  deceased  pend- 
ing the  appeal;  and,  as  said  Phebe  had  declined  to  accept  the 
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trust  conferred  upon  her  by  the  will,  the  only  thing  to  do  was  to 
issue  letters  testamentary  to  the  other  executor.  And  that  this 
could  properly  be  done  pending  said  appeal  there  can  be  no 
doubt ;  for,  under  section  i8  of  chapter  210  of  the  General  Laws, 
the  executor  or  administrator,  having  given  bond  according  to 
law,  has  power  pending  an  appeal  to  manage  the  estate  to  the 
same  extent,  with  certain  exceptions,  as  though  no  appeal  had 
been  taken.  Moreover,  so  far  as  appears  of  record,  the  Pro- 
bate Court  had  no  knowledge  of  the  renunciation  by  said  Phebe 
M.  Clarke  of  the  office  conferred  upon  her  until  said  appeal  was 
claimed.  Again,  without  said  action  of  the  Probate  Court  said 
Frances  V.  Briggs  would  clearly  have  been  entitled  to  letters 
testamentary  on  said  estate;  for  she  had  been  duly  and  regu- 
larly appointed,  and  was  therefore  entitled  to  such  letters.  (See 
Gen.  Laws  R.  L,  chap.  212,  §  14.)  That  the  taking  of  an  ap- 
peal from  the  probate  of  said  will  amounted  to  a  renunciation 
by  said  Phebe  of  her  right  to  act  as  executor  thereunder  needs 
no  argument.  Her  conduct  was  only  open  to  one  construction. 
Being  one  of  the  executors  named  by  the  testator  in  his  will, 
it  was  her  duty  to  support  the  same,  instead  of  seeking  to  over- 
throw it,  as  she  did  (Hazard  v.  Engs,  14  R.  L  5)  ;  and  hence  the 
Court  of  Probate  could  do  nothing  less  than  to  regard  her  con- 
duct as  a  constructive  renunciation  of  the  office,  under  the  stat- 
ute. The  fact  that  her  renunciation  was  not  in  writing  is  not 
material.  The  statute  does  not  require  it  to  be  in  writing.  If 
it  is  constructively  made,  that  is  enough.  (See  Thornton  v. 
Winston,  4  Leigh,  152;  Pollard  v.  Mohler,  55  Md.  289;  Ayres 
V.  Weed,  16  Conn.  291 ;  Solomon  v.  Wixon,  27  id.  520.) 

We  have  already  said  that,  in  view  of  the  facts  in  this  case, 
the  action  of  the  Probate  Court  which  was  had  on  December  7, 
1900,  in  so  far  as  it  applied  to  Frances  V.  Briggs,  was  wholly 
void.  We  now  come  to  inquire  whether  the  action  of  said  court 
as  to  said  Phebe  M.  Clarke  was  not  also  void, —  in  short, 
whether  the  decree  passed  on  said  day  was  of  any  force  or  valid- 
ity whatsoever.  We  are  of  the  opinion  that  it  was  not.  The 
Court  of  Probate,  by  admitting  said  will  to  probate  on  the  8th 
day  of  January,  1900,  and  by  appointing  the  persons  therein 
named  as  executors  to  that  office,  and  by  subsequently  issuing 
letters  testamentary  to  said  Frances  V.  Briggs  as  aforesaid,  had 
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exhausted  its  authority  in  the  premises,  and  hence  had  no  power 
to  take  any  further  steps  in  the  matter.  The  case  had  been 
to  the  appellate  court,  the  will  had  been  sustained,  and  the 
papers  returned  for  record,  in  pursuance  of  a  decree  of  the  ap- 
pellate court  above  recited;  and,  hence,  as  already  suggested, 
nothing  remained  to  be  done  except  for  the  clerk  to  properly 
record  said  decree.  The  case  of  Jewett  v.  Turner  (172  Mass. 
496,  52  N.  E.  1082)  is  clearly  in  point.  It  was  there  held  that 
after  letters  of  administration  have  been  granted,  while  the  de- 
cree which  granted  them  stands,  the  power  of  a  probate  court 
is  exhausted.  In  the  case  at  bar  the  decree  of  the  Probate 
Court  granting  letters  testamentary  on  said  will  to  Frances  V. 
Briggs  still  stands,  and  hence  the  court  had  no  jurisdiction  to 
appoint  others  or  to  reappoint  the  same,  or,  indeed,  to  consider 
the  petition  of  Phebe  M.  Clarke,  filed  on  August  31,  1900,  in 
any  way  whatsoever,  except  simply  to  dismiss  it.  Nor  did  the 
fact  that  on  January  19,  1900,  after  taking  an  appeal  from  the 
probate  of  said  will,  said  Phebe  filed  a  paper  in  the  Probate 
Court  giving  notice  that,  in  case  the  will  was  sustained  on  her 
appeal  from  the  probate  thereof,  she  should  claim  the  right  to 
act  as  executor,  give  her  any  standing  in  said  Probate  Court 
on  her  petition,  or  confer  jurisdiction  upon  the  court  to  hear 
the  same.  She  had  renounced  her  right  in  manner  aforesaid, 
letters  testamentary  had  been  issued  to  the  other  executor,  the 
case  had  proceeded  to  a  final  decree  against  her  determined 
opposition,  and  the  Court  of  Probate  had  no  further  jurisdiction 
in  the  premises,  so  long,  at  any  rate,  as  the  said  Frances  V. 
Briggs  remained  the  executor  of  said  will.  Section  14,  chapter 
212,  General  Laws,  provides  as  follows:  "  If  any  testator  shall 
appoint  more  than  one  executor  of  his  will,  and  any  of  them 
die,  be  incapable  of  acting,  or  decline  the  trust  either  directly 
or  constructively,  or,  having  accepted  thereof,  shall  die,  resign, 
or  be  removed,  or  become  incapable  of  acting,  those  who  shall 
undertake  to  execute  the  will,  and  the  survivors  and  survivor 
of  them,  shall  have  the  same  power  and  authority  as  is  given 
by  such  will  to  the  whole  of  them,  to  every  intent  and  purpose 
whatsoever,  unless  otherwise  provided  in  said  will." 

Perry  v.  De  Wolf  (2  R.  I.  103),  relied  on  by  counsel  for  ap- 
pellee in  support  of  his  contention  that  said  Phebe  is  now  en- 
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titled  as  of  right  to  the  office  of  executor,  notwithstanding  her 
renunciation  as  aforesaid,  is  not  controlling  in  this  case,  even 
assuming  that  the  Court  of  Probate  had  jurisdiction  to  appoint 
her.  In  that  case  the  question  was  whether  a  renouncing  ex- 
ecutor could  have  letters  testamentary  after  the  death  of  the 
accepting  executor,  and  before  the  appointment  of  an  admin- 
istrator (that  is,  while  the  chain  of  executorship  remained  un- 
broken), and  the  court  held  that  he  could.  This  seems  to  be 
the  common-law  rule,  the  reason  for  which,  as  stated  by  Greene, 
C.  T.,  "  is  the  respect  which  it  feels  for  the  will  of  the  testator, 
and  the  duty  of  carrying  this  will  into  effect."  In  Robertson 
V.  McGeoch  (ii  Paige,  642),  it  was  held  that  where  there  are 
several  executors,  and  one  of  them  renounces,  and  letters  tes- 
tamentary are  thereupon  issued  to  the  others,  he  may  retract, 
as  a  matter  of  course,  after  the  death  of  the  others,  and  may 
have  letters  testamentary  granted  to  him.  (See  also  Davis  v. 
Inscoe,  84  N.  C.  401.)  In  the  case  at  bar  there  is  no  vacancy 
in  the  office  of  executor  by  death  or  otherwise.  It  is  true  that 
the  old  English  authorities  relied  on  by  counsel  for  appellee 
seem  to  go  still  further,  and  lay  down  the  general  rule  that 
"  where  there  are  several  executors,  and  one  renounces,  and  the 
other  or  others  prove  the  will,  the  renunciation  is  not  binding 
on  him  so  long  as  one  or  more  of  his  coexecutors  continue  in 
office,  but  he  who  renounced  may  at  any  time  afterward  come 
in  and  administer ;  and  if  he  survives  the  acting  executor,  or  if 
the  acting  executor  is  removed,  he  may  retract  his  renunciation 
and  take  the  executorship  at  any  time  before  letters  of  admin- 
istration with  the  will  annexed  are  granted."  This  rule,  how- 
ever, was  long  ago  changed  by  Stat.  20  &  21  Vict.,  chap.  77 y 
%  79,  which  is  to  the  effect  that  "  where  any  person  renounces 
the  probate  of  a  will  of  which  he  is  appointed  executor,  or  one 
of  the  executors,  the  rights  of  such  person  in  respect  to  the  ex- 
ecutorship shall  wholly  cease,  and  the  representation  of  the  tes- 
tator and  the  administration  of  his  effects  shall  without  any 
further  renunciation  devolve  and  be  committed  in  like  manner 
as  if  such  person  had  not  been  appointed  executor."  (See  11 
Am.  &  Eng.  Encyc.  of  Law  [2d  ed.],  757,  758;  i  Williams  Exrs. 
333>  334;  I  Woerner  Admn.  f2d  ed.]  *Si2,  *5i3.)  In  speak- 
ing of  the  Canada  statute,  which  is  an  exact  transcript  of  the 
Vol.  VII  —  5 
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imperial,  act  aforesaid,  in  Allen  v.  Parke  (17  U.  C.  C  P,  108), 
the  court  said:  "The  former  rule  that  one  of  two  or  more 
executors  renouncing  was  nevertheless  entitled,  on  the  death 
of  the  executor  who  had  proved,  to  retract  his  renunciation  and 
to  procure  probate,  *  *  *  is  now  by  the  new  law  entirely 
changed."  The  court  then  follows  with  this  quotation  from 
I  Salk.  311:  " '  But  in  another  matter  the  common  lawyers 
and  the  civilians  disagreed.  The  common  lawyers  held  that 
where  there  are  several  executors,  and  one  renounces  before  the 
ordinary,  and  the  rest  prove  the  will,  by  the  common  law  he 
who  renounced  may  at  any  time  afterward  come  in  and  admin- 
ister, and,  though  he  never  act  during  the  life  of  his  companions, 
may  come  in  and  take  on  him  the  execution  of  the  will  after 
their  death,  and  shall  be  preferred  before  any  executors  of  his 
companions;  but  the  civilians  held  that  by  the  civil  law  a  re- 
nunciation is  peremptory.*  "  The  court  then  added  that  "  the 
object  of  the  late  legislation  was  to  adopt  the  more  reasonable 
rule  of  the  civil  lawyers,  and  to  make  the  renunciation  peremp- 
tory.'' The  old  English  rule  above  referred  to  has  been  adopted 
to  some  extent  in  this  country  (see  In  re  Maxwell,  3  N.  J.  Eq. 
611),  but,  with  rare,  if  any,  exceptions,  only  to  the  extent  of 
holding  that  the  renouncing  executor  may  come  in  and  claim  his 
right  to  withdraw  his  renunciation  after  the  death,  disability,  or 
removal  of  the  one  who  accepted  and  qualified.  And,  in  fact, 
so  far  as  we  can  ascertain,  this  is  as  far  as  the  English  cases 
went  as  matter  of  practice.  Thus,  in  Judson  v.  Gibbons  (5 
Wend.  226),  cited  by  counsel  for  appellee.  Savage,  C.  J.,  said: 
**An  executor  named  in  the  will  is  not  bound  to  take  probate 
when  his  coexecutors  do.  He  may  come  in  at  any  time  after- 
ward and  take  letters  testamentary,  and,  even  should  he  re- 
nounce, which  was  not  done  here,  though  he  cannot  in  that 
case  take  letters  testamentary  during  the  life  of  such  as  prove 
the  will,  yet,  should  he  survive  them,  he  is  entitled  to  admin- 
istration of  the  estate,  and  to  letters  testamentary."  In  re  Tag- 
gart  (i  Ashm.  321),  which  was  a  case  where  one  of  the  ex- 
ecutors renounced,  and  subsequently  the  one  who  qualified  be- 
came insane,  it  was  held  that  upon  his  being  discharged  the 
renouncing  executor  might  recant  and  be  appointed.  These 
cases,  together  with  others  which  might  be  cited,  are  in  har- 
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mony  with  De  Wolf  v.  Perry  {supra),  and  doubtless  state  the 
law  correctly,  except  as  modified  by  the  statutes  of  the  various 
States,  which  to  a  very  large  extent  govern  in  all  matters  of  this 
sort.  But  said  cases  do  not  control  the  decision  of  the  question 
before  us,  for,  as  already  said,  there  was  not,  nor  is  there  now, 
any  vacancy  here  in  the  office  of  executor,  and  hence  the  Pro* 
bate  Court  had  no  jurisdiction  to  pass  the  decree  in  question. 
It  may  be  further  said  that  to  permit  a  renouncing  executor  to 
come  in  at  any  time  during  the  administration  of  an  estate  by 
another  executor  would  necessarily  produce  much  complication 
and  confusion,  and  hence  it  should  not  be  permitted,  in  the 
absence  of  an  absolute  right  on  the  part  of  such  renouncing 
executor  thus  to  come  in.  And  we  are  clearly  of  the  opinion 
that  in  this  country,  at  any  rate,  he  has  no  such  right,  and  we 
doubt  if  even  under  the  English  rule  aforesaid  he  ever  had  such 
a  right.  The  executors  named  in  a  will  ought  to  be  required, 
within  a  reasonable  time,  at  any  rate,  to  either  accept  or  re- 
ject said  office;  and  if  some  accept  and  others  renounce,  and 
letters  testamentary  are  duly  issued  to  those  who  accept,  and 
they  commence  the  administration  of  the  estate,  it  is  not  rea- 
sonable or  businesslike  to  afterward  allow  those  who  have  re- 
nounced to  come  in  and  take  part  in  such  administration.  And 
much  less  in  a  case  like  the  one  before  us,  where  the  renouncing 
executor  has  endeavored  to  break  the  will  under  which  she  was 
named  as  executor,  should  she  be  allowed  to  now  recant  and 
assume  the  duties  of  said  office.  We  cannot  recognize  her  right 
to  take  two  such  wholly  inconsistent  and  antagonistic  positions. 
An  executor  named  in  a  will  should  either  take  one  position  or 
another  in  a  matter  of  this  sort,  and,  after  having  been  finally 
defeated  in  the  one  taken,  he  should  not  be  permitted  to  turn 
around  and  take  the  opposite  one.  That  it  was  the  legal  right 
of  said  Phebe  M.  Clarke  to  contest  this  will,  as  she  did,  no  one 
will  deny.  Nor  will  it  be  claimed  that  by  such  conduct  she 
deprived  herself  of  the  right  to  take  under  said  will  the  prop- 
erty bequeathed  to  her.  But  that  she  forfeited  her  right  to  act 
as  coexecutor  under  said  will,  in  view  of  the  facts  aforesaid, 
we  are  fully  of  the  opinion.  Another  reason  why  she  should 
not  now  be  appointed  as  such  coexecutor  is  that  the  record 
shows  that  she  has  a  claim  against  the  estate  of  her  said  hus- 
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band,  which  has  been  presented  to  the  present  executor,  and 
has  been  by  her  disallowed.  So  that  it  is  evident  that  if  she 
wishes  to  collect  said  claim  she  will  be  under  the  necessity  of 
bringing  suit  against  the  executor;  and  under  the  decision  of 
this  court  in  Perkins  v.  Perkins  (ii  R.  I.  270),  she  could  not 
5ue  herself.  This  condition  of  affairs  would  create  other  com- 
plications in  addition  to  those  already  suggested,  and,  therefore, 
constitutes  a  strong  reason  against  her  appointment 

Finally,  we  think  the  reasons  of  appeal  are  well  founded  and 
should  be  sustained,  and  that  the  action  of  said  Probate  Court 
should  be  quashed. 


Note.—  RENUNCIATION. 

(a)  General  rules  or  principles. 

(b)  Retraction. 

(c)  Distinction  between  executor  and  trustee. 

(d)  Form. 

(e)  Agreement  to  renounce. 

(f)  Statutory  limitation. 

(a)  General  rules  or  principles— The  will  appointing  an  executor 
gives  him  a  right  to  administer  of  which  he  can  be  deprived  only  by  re- 
nunciation or  refusal  to  appear  when  cited  to  prove  the  will;  he  may 
elect  to  accept  before  probate,  by  doing  such  acts  as  amount  to  admin- 
istration. Whatever  would  make  a  man  liable  as  executor  de  son  tort, 
will  be  deemed  an  election  of  the  executorship.  Renunciation  must  be 
evidenced  by  some  act,  entered  or  recorded.  Taking  the  oath  is  the  final 
and  conclusive  act,  evidencing  the  acceptance  of  the  office.  (Bowman's 
Appeal,  62  Pa.  St.  166.) 

A  trusteeship,  whether  as  executor  or  otherwise,  cannot  be  imposed 
upon  any  party,  except  by  his  consent,  or  as  a  consequence  of  his  own 
acts.  It  is  true  the  law  presumes  that  this  office,  like  any  other  gift,  is 
beneficial,  and  that  it  will,  therefore,  be  accepted,  but  the  decision  rests 
with  the  donee,  and  if  he  refuses,  the  presumption  goes  for  nothing.  De- 
lay and  inaction,  so  far  from  raising  a  presumption  of  acceptance,  are  gen- 
erally treated  as  evidence  of  refusal.  Whether  the  evidence  of  refusal 
should  be  made  a  part  of  the  record  in  all  cases  as  a  fixed  rule,  query? 
But  even  if  it  is  a  fixed  rule,  the  time  when  it  becomes  imperative  for 
the  executor  named  to  accept  or  renounce  is  when  he  is  cited  to  do  so, 
and  mere  inaction  or  delay,  unaccompanied  by  any  acts  of  intermeddling 
with  the  estate,  cannot  amount  to  an  acceptance  against  his  consent. 
(Ralston's  Estate,  158  Pa.  St.  645,  28  Atl.  139.  And  see  Cable  v.  Cable, 
'76  Iowa,  163,  40  N.  W.  700.) 
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A  widow  designated  in  a  will  as  sole  executrix  might  decline  to  act 
in  that  capacity,  and  yet  might  be  appointed  as  administrator  with  the 
will  annexed,  and  might  act  jointly  with  another  administrator,  in  the 
latter  capacity.  The  acceptance  of  the  appointment  would  not  make  her 
executrix  in  fact,  but  would  rather  be  evidence  of  her  renunciation;  nor 
would  the  appointment  of  the  administrator  be  void  or  irregular.  (Bris- 
coe V.  Wickliffe,  6  Dana,  157.) 

One  who  has  become  invested  with  the  office  of  executor  may  resign, 
but  cannot  renounce  the  appointment ;  still  less  can  he  retract  a  renuncia- 
tion. (Matter  of  Suarez,  3  Dem.  164.)  (The  opinion  of  the  surrogate 
contains  an  interesting  discussion  of  the  subject.)  (And  see  Sears  v.  Dil- 
lingham, 12  Mass.  358.) 

Intermeddling  w^ith  estate  binds  named  executor  to  prove  the  will.  He 
must  beware  not  to  administer  the  effects  as  executor.  He  is  compellable 
when  he  does  those  acts  which  are  proper  to  an  executor.  The  most  safe 
course  is  not  to  meddle  at  all,  but  utterly  to  abstain.  The  refusal  cannot 
be  by  word  only,  it  must  be  entered  and  recorded  in  court.  (Long  v. 
Symes,  3  Hagg.  771,  quoting  Swinburne,  Part  6,  §  22,  and  Bacon's  Abridg- 
ment.) 

At  common  law  all  the  executors  named  in  the  will  must  join  in  an  ac- 
tion as  plaintiffs,  though  some  may  have  renounced;  otherwise  in  equity, 
and  in  actions  against  them.    (Cole  v.  Smalley,  25  N.  J.  L.  374.) 

The  rule  that  if  an  executor  intermeddled  with  the  estate,  the  court 
will  not  allow  him  to  renounce,  has  no  application  to  an  administrator. 
(Goods  of  Fell,  2  Sw.  &  Tr.  126.) 

Renunciation  may  be  executed  by  an  agent  under  a  sp^ific  power  of 
attorney.     (Goods  of  Rosser,  3  Sw.  &  Tr.  490.) 

Renunciation  is  ineffective  after  the  appointed  executor  has  acted  as 
such  or  intermeddled  with  estate  of  deceased.  (Goods  of  Badenach,  3 
Sw.  &  Tr.  465.) 

An  executor  who  has  formally  renounced  does  not  escape  liability  for 
the  acts  of  a  coexecutor,  where  he  exercises  joint  control  over  the  assets. 
(Doyle  V.  Blake,  2  Sch.  &  Lef.  231.) 

If  one  acts  as  executor,  he  may  be  sued  as  executor,  whether  he  has 
proved  the  will  or  not.     (Douglas  v.  Forrest,  4  Bing.  686,  704.) 

And  as  to  effect  of  acting  as  executor  without  qualifying,  in  charging 
with  liability  as  such.     (See  Van  Home  v.  Fonda,  5  Johns.  Ch.  388.) 

(b)  BetractioiL — Where  one  of  several  executors  renounces,  and  let- 
ters testamentary  are  thereupon  issued  to  the  others,  such  executor,  after 
the  death  of  the  other  executors,  may  retract  his  renunciation  as  a  matter 
of  course;  but  where  all  the  executors  renounce,  and  administration  with 
the  will  annexed,  is  actually  granted,  they  cannot  retract  their  renuncia- 
tion, at  least  during  the  life  of  such  administrator.  An  executor  who 
has  renotmced  may  retract  his  renunciation  at  any  time  before  the  grant- 
ing of  letters  to  the  other  executors,  or  the  issuing  of  letters,  with  the 
will  annexed.  (Robertson  v.  McGeoch,  ii  Paiee,  640;  Taylor  v.  Tib- 
betts,  13  B.  Mon.  177;  Perry  v.  De  Wolf,  2  R.  I.  103;  Davis  v.  Inscoe, 
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84  N.  C.  396;  Staunton  v,  Parker,  19  Hun,  60;  Trow  v.  Shannon,  59  How. 
Pr.  214;  Casey  v.  Gardiner,  4  Bradf.  13;  Codding  v.  Newman,  3  T.  &  C. 
364;  affirmed,  without  opinion,  63  N.  Y.  639;  Dempsey's  Will,  Tuck.  51. 
And  see  Goods  of  Veiga,  3  Sw.  &  Tr.  13;  Matter  of  Maxwell,  3  N.  J. 
Eq.  611.) 

Although  an  executor  may  retract  his  renunciation  before  grant  of  let- 
ters, he  should  not  be  permitted  to  do  so,  merely  because  he  has  changed 
his  mind,  having  acted  under  misapprehension  or  erroneous  advice;  he 
should  also  show  that  the  retraction  will  be  for  the  benefit  of  the  estate 
or  of  those  interested  under  the  will.    (Goods  of  Gill,  L.  R.  3  P.  &  D.  113.) 

Whether  under  20  &  21  Vict.,  chap,  jj^  §  79,  and  chap.  95,  I  16,  a  re- 
traction could  be  allowed  after  renunciation  was  once  HUd,  and  before 
granting  of  letters,  queried,  but  not  decided.  The  judge  intimated  that  it 
might  be  allowed  on  good  grounds.  (Id.  115.)  But  in  any  event  until 
it  is  liled,  renunciation  is  not  final,  and  may  be  withdrawn,  ((joods  of 
Morant,  L.  R.  3  P.  &  D.  151.) 

When  retraction  of  a  renunciation  is,  under  a  statute,  addressed  to  the 
discretion  of  the  Probate  Court,  the  application  is  properly  denied  where 
the  person  applying  is  aged  and  infirm,  and  the  estate  is  large  and  com- 
plicated. (Matter  of  Cornell,  17  Misc.  468,  41  N.  Y.  Supp.  255.  And 
see  Goods  of  Gill,  L.  R.  3  P.  &  D.  113.) 

An  executor  appointed  by  the  will  was  also  appointed  guardian  of 
infant  children  after  the  death  of  the  widow.  Having  renounced  as 
executor  during  the  lifetime  of  the  widow,  it  was  held,  that  after  her 
death  administration  might  be  granted  to  him,  notwithstanding  the  re- 
nunciation.    (Goods  of  Loftus,  3  Sw.  &  Tr.  307.) 

And  so  where  a  sole  executrix  and  universal  legatee  had  renounced, 
upon  the  death  of  the  administrator  with  will  annexed,  she  was  allowed 
to  retract  her  renunciation,  and  letters  were  issued  to  her  in  the  char- 
acter of  universal  legatee.     (Goods  of  Wheelwright,  3  Prob.  Div.  71.) 

An  executor  who  has  renounced  may,  at  any  time  before  issue  or  grant 
of  administration,  retract  the  same.  (McDonnell  v.  Prendergast,  3  Hagg. 
212.) 

Where  one  named  executor  qualifies  as  administrator  upon  rejection  of 
the  will,  he  may,  on  subsequent  establishment  or  probate  of  the  will,  qual- 
ify as  executor;  his  qualifying  as  administrator  was  no  renunciation  of 
his  right  as  executor.    (Taylor  v.  Tibbetts,  13  B.  Mon.  177.) 

One  may  renounce  as  executor  and  still  have  letters  issued  to  him 
with  the  will  annexed  as  attorney  of  the  other  executors.  (Cjoods  of 
Russell,  L.  R.  I  P.  &  D.  634.) 

(c)  Distinction  between  executor  and  trustee. —  An  executor  who 
is  also  a  trustee  of  real  estate,  appointed  by  the  will,  may  assert  his  in- 
terest, and  execute  the  trust  at  any  time,  although  he  has  previously  re- 
fused to  accept  the  trust,  if  he  has  not  released  his  estate  and  interest 
to  the  other  trustees,  or  executed  a  deed  of  disclaimer.  (Judson  v.  Gib- 
bons, 5  Wend.  224.  And  see  Burritt  v.  Silliman,  13  N.  Y.  93;  Pepper- 
corn V.  Wayman,  5  De  G.  &  Sm.  230.     And  as  to  distinction  between 
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executor  as  such  and  trustee,  see  Dunning  v.  Ocean  Nat.  Bank,  6i  N. 
Y.  497;  Toronto  General  Trust  Co.  v.  C,  B.  &  Q.  R.  Co.,  123  id.  37, 
25  N.  E.  198;  Gamer  v.  Dowling,  11  Heisk.  48.) 

When  all  the  trustees  named  in  a  will  refuse  to  act,  the  trust  devolves 
upon  the  court,  and  a  new  trustee  will  be  appointed  if  necessary.  In  a  case 
where  it  is  doubtful  whether  an  administrator  with  will  annexed  can  exe- 
cute the  trust,  it  is  proper  for  the  court  (a  court  of  chancery)  to  ap- 
point such  administrator  trustee  and  direct  him  to  act  in  both  capacities. 
(De  Peyser  v.  Clendining,  8  Paige,  295.) 

And  that  will  does  not  become  void  by  refusal  of  executor  to  accept 
the  trust.  (Stebbins  v.  Lathrop,  4  Pick.  33.)  (And  as  to  status  of  admin- 
istrator with  will  annexed,  see  also  Dunning  v.  Ocean  Nat.  Bank,  61 
N.  Y.  497.) 

When  the  executor  named  in  will  has  renounced  and  refused  to  accept 
the  trust  created  by  the  will,  no  estate  vests  in  him.  (Dunning  v.  Ocean 
Nat  Bank,  6  Lans.  298.) 

(d)  Ponn. —  There  is  no  particular  form  for  an  executor's  renuncia- 
tion; it  may  be  by  letter,  showing  such  intention,  provided  it  be  filed 
in  the  proper  office.  (Commonwealth  v.  Mateer,  16  S.  &  R.  416.  And 
see  Carpenter  v.  Jones,  44  Md.  625 ;  Goods  of  Gibson,  L.  R.  i  P.  &  D.  105.) 

There  may  be  a  valid  renunciation  by  matters  in  pais;  there  can  be  no 
retraction  after  administration  has  been  committed.  (Thornton  v.  Win- 
ston, 4  Leigh,  152.  And  see  Stockdale  v.  Conaway,  14  Md.  99;  Carpenter 
V.  Jones,  44  id.  625.) 

But  renunciation  must  be  shown  by  matter  of  record  in  suit  brought 
by  other  executor  in  another  State.     (Newton  v.  Cocke,  10  Ark.  169.) 

A  letter  of  itself  is  insufficient  as  renunciation;  the  refusal  must  be 
filed  or  recorded.  (Long  v.  Symes,  3  Hagg.  771.  And  see  Munday  v. 
Slaughter,  2  Curt.  73.) 

Renunciation  need  not  be  of  record  by  one  executor  to  sustain  title 
by  deed  of  another  under  power  conferred  by  will.  (Robertson  v.  Gains, 
2  Humphr.  367.) 

(The  briefs  of  counsel  and  the  opinion  contain  a  valuable  summary  of 
the  common  law  and  changes  by  statute,  both  English  and  American.) 

Renunciation  may  be  implied  from  acts  appearing  of  record  in  a  Pro- 
bate Court.  (Ayres  v.  Weed,  16  Conn.  291.  And  see  Solomon  v.  Wixon, 
27  id.  520.) 

Omission  of  renunciation  in  record  of  a  Probate  Court  does  not  make 
subsequent  grant  of  administration  void.  If  such  grant  be  alleged  to  be 
irregular,  the  renunciation  may  be  established  by  parol  evidence.  (Thomp- 
son v.  Meeks,  7  Leigh,  419.) 

A  statutory  provision  that  refusal  of  an  executor  to  act  shall  be  com- 
municated in  writing  to  the  Probate  Court  is  directory  only.  (Kilton  v. 
Anderson,  iS  R.  T.  136,  25  Atl.  907;  Pollard  v.  Mohler,  55  Md.  284,  289. 
And  see  Matter  of  Baldwin,  27  App,  Div.  506,  50  N.  Y.  Supp.  872;  appeal 
dismissed,  158  N.  Y.  713,  53  N.  E.  218.) 
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(e)  Agreement  to  renounce. — An  agreement  by  a  person  named  in  will 
as  executor,  made  before  testator's  death,  and  contrary  to  his  wishes, 
whereby  for  a  consideration  he  agrees  to  renounce  the  office,  is  void  as 
against  public  policy.  (Staunton  v.  Parker,  19  Hun,  55.  And  see  Elliott 
V.  Chamberlin,  38  N.  J.  Eq.  604,  and  also  note  by  reporter;  Bowers  v. 
Bowers,  26  Pa.  St.  74.) 

But  compare  Bassett  v.  Miller  (8  Md.  548),  where  a  widow  gave  up 
her  right  to  administer  upon  the  estate  of  her  husband  to  a  stranger  in 
consideration  of  all  the  commissions  except  $100,  and  it  was  heldj  that 
the  contract  was  binding.  And  see  Hargreaves  v.  Wood  (2  Sw.  &  Tr. 
602),  where  a  verdict  was  taken  by  consent  on  an  agreement  that  a  de- 
fendant executor  would  renounce,  and  the  court  refused  to  recognize 
the  agreement  as  such,  although  same  result  was  accomplished  under 
another  form  of  proceeding. 

A  stipulation  made  in  open  court  in  a  contested  proceeding  for  probate 
of  a  will,  providing  for  renunciation  by  the  executor  appointed  in  the  will, 
recognized  and  enforced,  notwithstanding  specific  requirements  of  a  stat- 
ute as  to  form  of  renunciation.  (Matter  of  Baldwin,  27  App.  Div.  506, 
50  N.  Y.  Supp.  872;  appeal  dismissed,  ,158  N.  Y.  713,  53  N.  E.  218.) 

(f)  Statutory  limitation — A  statute  creating  vacancy  in  office  of 
executor  upon  his  failure  to  appear  and  qualify  within  a  prescribed  time, 
does  not  apply  to  an  executor  named  in  a  foreign  will.  (Matter  of  Mil- 
ler, 92  Iowa,  741,  61  N.  W.  229.) 

In  such  a  case  the  time  prescribed  held  should  be  computed  from  the 
ancillary  probate  in  the  State,  and  not  from  the  original  probate  in  the 
State  of  the  testator's  domicile,  (Keith  v.  Proctor,  114  Ala.  676,  21  So. 
502.) 


Trimmier  vs.  Darden. 

[Supreme   Court  of  South   Carolina,  July  23,    1901 ;   61   S.   C.   220,   39 

S.  E.  373.] 

Life   Tenant  —  Duties   and    Liabilities  —  Rights    of   Re- 
maindermen. 

1.  The  remaindermen  are  not  liable  to  a  life  tenant  for  improvements 

put  by  him  on  their  lands. 

2.  Where  a  will  authorizes  the  executrix  to  make  necessary  collections, 

and  convert  only  such  assets  into  money  as  are  necessary  to  pay 
the  debts,  and  to  turn  over  in  kind  all  the  rest  and  residue  of  the 
estate  to  a  trustee,  the  executrix  has  no  power  to  invest  the  funds 
of  the  estate  in  erection  of  improvements. 

3.  Where  a  life  tenant  on  condemnation  of  property  receives  compensa- 

tion only  for  damages  to  her  life  estate,  the  remaindermen  are  not 
entitled  to  the  sum  so  received. 
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4.  A  life  tenant  is  only  liable  for  taxes  accruing  during  his  life  tenancy. 

5.  An  administratrix  who  is  also  a  life  tenant  is  entitled  to  credit  for  pay- 

ment of  accounts  due  by  testator. 

Appeal  from  Common  Pleas  Circuit  Court  of  Spartanburg 
county;  Gage,  Judge. 

Action  by  T.  R.  Trimmier,  administrator  with  the  will  an- 
nexed of  F.  M.  Trimmier,  against  Belle  Darden,  administratrix 
of  M.  L.  Trimmier.     From  the  decree,  both  parties  appeal. 

Modified. 

The  following  is  the  Circuit  decree : 

"  This  is  a  suit  for  an  accounting.  The  cause  comes  before 
me  on  exceptions  by  both  sides  to  the  master's  report.  The 
exceptions  of  plaintiff  are  numerous;  those  of  defendant,  only 
two  or  three.  The  primary  estate  involved  is  that  of  F.  M. 
Trimmier,  who  died  testate  in  August,  1888,  possessed  of  a 
large  property.  His  sister,  Margaret  L.  Trimmier,  qualified  as 
administratrix  of  the  estate,  with  will  annexed,  November,  1888. 
Margaret  L.  Trimmier  was  also  a  Hfe  tenant,  under  the  will,  of 
all  the  estate  of  F.  M.  Trimmier.  She  died  intestate  in  1897. 
One  T.  J.  Trimmier  administered  on  her  estate,  and  he  died  in 
March,  1898.  Now  T.  R.  Trimmier  is  administrator  of  the  es- 
tate of  F.  M.  Trimmier,  and  Belle  Darden  is  administratrix  of 
the  estate  of  Margaret  L.  Trimmier;  and  what  is  sought  is  a 
settlement  of  accounts  betwixt  the  estate  of  Frank  M.  Trim- 
mier and  his  sister  and  administratrix,  Margaret  L.  Trimmier. 
The  testimony  covers  a  wide  range,  and  raises  issues  not  in- 
dicated by  the  pleadings,  but  no  objection  has  been  made  on 
that  ground.  The  master  has  not  made  up  an  itemized  state- 
ment of  the  account.  He  has  taken  for  a  basis  the  four  returns 
made  by  the  administratrix,  Margaret  L.  Trimmier,  in  the  Pro- 
bate Court,  and  has  added  to  and  subtracted  therefrom.  He 
has  made  a  general  statement  of  the  amounts  received  and  the 
amounts  paid  out  for  the  nine  years  from  1888  to  1897,  and  in- 
dorsed therein  the  items  added  and  items  subtracted,  and  the 
result  thereof  is  a  balance  of  $2,486.18  due  to  Margaret  L.  Trim- 
mier's  estate  on  22d  June,  1899.  The  plaintiff's  major  excep- 
tions are  three:      (i)  Error  in  striking  off  the  account,  as  a 
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charge  against  the  administratrix,  an  aggregate  sum  of  $5,523.11, 
made  up  of  twenty-six  items,  and  characterized  as  rents  for 
1888.  (2)  Error  in  retaining  on  the  account,  as  a  credit  for  the 
administratrix,  an  aggregate  sum  of  $2,337.16,  made  up  of  seven 
items,  and  characterised  as  permanent  improvements  on  real 
estate;  and,  of  a  kindred  character,  error  in  adding  to  the  ac- 
count, as  a  credit  for  the  administratrix,  an  aggregate  sum  of 
$745*  and  characterized  as  permanent  improvements  on  a  build- 
ing called  the  Biber  Building.  (3)  Error  in  striking  off  the  ac- 
count, as  a  charge  against  the  administratrix,  an  aggregate  sum 
of  $2,919.45,  made  up  of  two  items,  and  characterized  as  rent  re- 
ceived from  Charles  Petty  on  the  Biber  Building,  sometimes 
called  Spartan  Building;  and,  of  a  kindred  character,  error  in 
adding  to  the  account,  as  a  credit  for  the  administratrix,  an  ag- 
gregate sum  of  $4,505.26,  made  up  of  one  item,  and  character- 
ized as  interest  on  the  purchase  money  of  the  Spartan  newspaper 
sale,  from  1878  or  1879  ^^  ^^^  death  of  Margaret,  in  1897.  The 
plaintiff  makes  two  minor  exceptions,  to  wit :  (i)  Error  in  re- 
taining in  the  account  an  item  characterized  as  wages  of  E.  T. 
Lawson  for  1888;  the  amount  not  indicated,  but  assumed  to 
be  $535.11.  (2)  Error  in  adding  in  the  account  an  item  of  $470, 
and  characterized  as  the  price  of  a  gin  and  press  on  the  Win- 
smith  place.  The  exception  which  refers  to  a  fee  of  $100  paid 
to  Mr.  C.  P.  Sanders  was  withdrawn.  The  defendant  excepts 
on  three  grounds:  (i)  Error  in  adding  to  the  account,  as  a 
charge  against  administratrix,  an  item  of  $545,  and  character- 
ized as  the  price  of  the  right  of  way  over  lands  of  F.  M.  Trim- 
mier.  (2)  Error  in  striking  off  the  account,  as  a  credit  for  the 
administratrix,  sundry  items  —  four  in  number  —  aggregating 
$493-Si>  and  characterized  as  taxes  for  1888.  (3)  Error  in  not 
adding  to  the  account,  as  a  credit  for  the  administratrix,  an  item 
of  $306.50,  paid  to  Charles  Petty  by  M.  L.  Trimmier  for  adver- 
tising by  Petty  for  F.  M.  Trimmier  in  his  lifetime.  And  now 
for  the  consideration  of  these  matters  of  controversy  in  the  or- 
der stated: 

'•'  If  the  twenty-six  items  of  rent  were  crops  cultivated  by  F. 
M.  Trimmier  on  his  lands,  then,  under  the  statute,  these  crops 
belonged  to  his  estate,  for  administration,  as  other  quick  assets. 
If  these  items  were  debts  to  be  due  to  him  by  tenants,  and  un- 
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evidenced  by  notes,  liens,  or  other  obligation  in  equity,  then 
they  descended  to  the  life  tenant,  Miss  Margaret  L.  Trimmier, 
along  with  the  land.  The  testimony  does  not  reveal  the  char- 
acter of  these  items,  and  did  not,  therefore,  warrant  the  mas- 
ter's findings.  The  final  determination  of  the  right  to  these 
moneys  ought  not,  however,  be  left  to  conjecture.  The  right 
ought  to  be  determined  according  to  the  fact.  That  question 
is,  therefore,  recommitted  to  the  master,  to  take  further  testi- 
mony, and  find  the  matter  in  accordance  with  the  rule  in  Huff  v. 
Latimer  (33  S.  C.  255,  11  S.  E.  758). 

"  I  approve  the  findings  of  the  master  with  reference  to  im- 
provements of  a  permanent  character.  No  general  rule  can  be 
laid  down  for  the  government  of  every  case.  Each  case  must 
be  determined  according  to  the  facts  of  it,  and  to  execute  jus- 
tice. The  common  rule  of  law  and  of  reason  is  that  he  who 
expends  his  means  on  the  land  of  another,  with  his  eyes  open, 
cannot  of  right  demand  reimbursement  therefor.  But  to  the 
rule  there  are  numerous  limitations.  In  a  court  of  equity  the 
inquiry  in  every  case  is  not  so  much  what  is  the  rule  as  what 
is  right.  In  the  case  at  bar,  Margaret  L.  Trimmier  was  sister 
of  Frank  M.  Trimmier.  The  estate  was  a  handsome  one.  Mar- 
garet L.  was  life  tenant,  and  manifestly  the  chief  object  of  the 
testator's  bounty.  The  estate  had  vacant  lots,  and  houses  in 
need  of  constant  repair.  The  administratrix  had  large  funds  in 
her  hands.  The  administratrix  had  the  counsel  of  a  gentleman 
of  singular  good  judgment.  The  improvements  benefited  not 
the  life  tenant  alone,  but  the  remaindermen  as  well.  If  the  ad- 
ministratrix expended  her  money  on  the  land,  and  if  an  addi- 
tional value  has  thereby  been  imparted  to  it,  the  administratrix, 
under  the  circumstances  of  this  case,  ought  to  have  compensa- 
tion therefor.  {Palmer  v.  Miller's  Legatees,  Cheves  Eq.  62,  34 
Am.  Dec.  602.) 

"  The  right  or  equity  of  the  estate  of  Margaret  L.  Trimmier 
to  have  compensation  for  improvements  on  the  Biber  Building 
is  more  difficult.  That  claim  amounts  to  $745,  and  is  made  for 
remodeling  a  brick  building  on  Morgan  Square,  now  called  the 
'  Biber  Building,'  and  formerly  called  the  '  Spartan  Building.' 
I  am  satisfied,  from  the  testimony,  that  the  building  has  been 
permanently  and  markedly  improved,  and  that  the  cost  thereof 
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is  reasonable.  But  Margaret  L.  Trimmier  came  by  that  prop- 
erty in  this  way:  It  was  conveyed  to  her  by  deed  in  1871  by 
Frank  M.  Trimmier,  and  along  with  it  several  other  parcels  of 
land.  The  deed  carried  only  a  life  estate  to  Margaret,  and  re- 
mainder over.  The  returns  of  Margaret  L.  Trimmier  do  not 
show  that  she  claimed  to  be  reimbursed  for  the  improvements 
to  this  property.  That  item  has  been  added  to  her  account  by 
the  master.  The  control  and  management  of  that  property  had 
no  connection  with  the  administration  of  the  estate  of  Frank 
M.  Trimmier.  It  is  a  bald  case  of  a  life  tenant  improving  prop- 
erty at  her  own  risk,  and  with  full  knowledge  of  her  limited  title. 
There  is  no  equity  to  demand  recompense,  and  I  cannot  al- 
low it. 

"Another  matter  of  great  difficulty  grows  out  of  the  Spartan 
Building  transfer.  Frank  M.  Trimmier  was  the  owner  not  only 
of  the  building  and  lot,  but  of  a  newspaper  published  therein, 
called  the  '  Spartan.'  The  deed  of  1871,  hereinbefore  referred 
to,  conveyed  the  newspaper,  along  with  the  house  and  lot,  to 
Margaret  L.  Trimmier.  In  December,  1878,  the  newspaper  was 
sold  to  Charles  Petty  for  $3,500,  on  credit.  He  began  its  pub- 
lication January,  1879,  ^^^  ^^  ^^at  time  also  became  tenant  of 
the  Spartan  Building,  at  a  rental  of  $20  per  month.  It  is  not 
clear  how  much  Mr.  Petty  paid  on  the  purchase  price  of  the 
paper,  when  he  paid  it,  and  how  he  paid  it.  It  is  clear  he  paid 
no  rent  up  to  the  2d  of  March,  1887,  except  what  he  paid  by 
advertisements  for  Trimmier.  The  note  and  mortgage  from 
Petty  to  Frank  M.  Trimmier,  held  now  as  part  of  Trimmier's 
estate,  embrace  balances  for  rent  of  building  and  purchase  price 
of  paper,  up  to  2d  March,  1887.  On  2d  March,  1887,  Mr.  Trim- 
mier and  Mr.  Petty  happily  had  a  settlement,  the  memorandum 
sheets  of  which  are  in  evidence.  It  appears  therefrom  that  on 
that  day  Petty  owed  Trimmier  seven  years'  rent,  and  interest 
thereon,  aggregating  $2,032.80;  that  Trimmier  owed  Petty  an 
account  amounting  to  $301,68;  that  a  balance  was  then  struck 
for  rent  due  by  Petty  of  $1,731.12.  It  appears  therefrom,  also, 
that  there  was  then  due  by  Petty  for  the  purchase  price  of  the 
newspaper  the  aggregate  sum  of  $2,299.75.  On  2d  March,  1887, 
seventeen  months*  before  Frank  M.  Trimmier  died,  Petty  owed 
somebody  the  following  sums  of  money,  to  wit :     Rent  of  build- 
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ing  seven  years,  $2,032.80;  balance  purchase  price  newspaper, 
$2,299.75, —  $4,332.55.  The  important  question  is,  to  whom 
was  this  money  rightly  belonging?  It  does  not  appear  what 
became  of  the  rent  of  the  Spartan  Building  from  1871  to  1879, 
but  no  claim  is  made  here  for  it.  It  does  not  appear  what  be- 
came of  the  payments  made  by  Petty  on  the  purchase  price  of 
the  Spartan  newspaper.  The  presumption  in  each  case  is  that, 
if  paid  to  Frank  M.  Trimmier,  he  accounted  for  the  same  to 
the  owner.  It  is  manifest  the  sums  above  stated  were  not  paid, 
to  wit,  $2,032.80  (except  a  small  sum  by  offset,  amounting  to 
$301.68)  and  $2,299.75.  The  memorandum  and  the  testimony 
of  Charles  Petty  make  that  plain.  There  is  no  question  the 
rent  belonged  to  Margaret  L.  Trimmier,  for  the  real  property 
was  hers  for  her  life.  When  Margaret  L.  Trimmier  qualified 
as  administratrix,  in  November,  1888,  and  had  funds  in  her 
hands,  the  debt  due  to  her  for  rent  was  paid.  There  can  be 
no  question  but  that  Margaret  L.  Trimmier  was  owner  of  a  life 
estate  in  the  newspaper.  The  Spartan.  But  when  that  paper 
was  sold  to  Mr.  Petty  for  $3,500,  in  December,  1878,  and  the 
note  therefor  taken  in  Frank  M.  Trimmier's  name,  did  Mar- 
garet L.  become  entitled  to  a  life  estate  in  the  note?  I  must 
infer  the  sale  was  made  by  consent  of  the  life  tenant,  and  I  con- 
clude, also,  the  note  stood  for  the  newspaper.  But  on  2d  March, 
1887,  there  was  due  by  Petty  only  $1,532  thereon,  and  six  years' 
interest,  to  wit,  $2,299.75.  (See  second  sheet  memo.,  above 
referred  to.)  It  is  manifest,  therefore,  that  Petty  had  paid  in 
some  way  about  $2,000  of  the  purchase  price  of  the  paper.  The 
testimony  of  Mr.  Petty  on  this  point  ought  to  have  been  specific, 
but  it  was  not.  It  is  left,  therefore,  to  conjecture  from  the  writ- 
ten memorandum.  Shall  Margaret  L.  be  entitled  to  demand 
interest  on  the  $2,000  settled  in  Frank  M.  Trimmier's  lifetime, 
and  interest  on  the  $1,500  due  at  his  death?  I  must  assume 
that  the  sums  paid  by  Petty  were  paid  to  those  entitled  thereto, 
and  that  Margaret  L.  therefore  received  her  share  of  the  $2,000 
by  some  settlement  with  Frank  M.  As  to  the  balance  due  by 
Mr.  Petty  of  $2,299.75,  Margaret  L.  is  entitled  to  have  the  in- 
terest thereon  credited  yearly  from  2d  March,  1887,  to  her  death, 
when  her  estate  therein  ended  by  limitation.  She  can  have  no 
more  than  this.     It  was  argued  with  great  force  by  the  attor- 
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ney  for  plaintiff  that  Frank  M.  Trimmier  must  be  presumed  to 
have  paid  to  Margaret  L.  in  his  lifetime  the  rents  due  to  her, 
and  interest  on  purchase  price  of  the  newspaper.  But  the  writ- 
ten memorandum  made  by  Frank  M.  Trimmier  and  by  T.  R. 
Trimmier,  his  clerk,  fixes  the  entire  transaction,  and  is  con- 
clusive to  my  mind.  It  is  true,  Margaret  L.  did  not  claim  these 
items  in  her  returns,  but  that  is  not  conclusive  against  her. 

"  The  plaintiff's  exception  as  to  the  wages  of  E.  T.  Lawson 
is  not  sustained  or  overruled.  That  matter  is  remanded  to  the 
master,  to  be  determined  along  with  the  matter  of  rents,  al- 
ready referred  back.  The  ruling  of  the  master,  by  which  he 
allows  Margaret  L.  credit  for  $470,  the  price  of  a  g^n  and  press 
on  the  Winsmith  place,  is  modified.  She  is  entitled  to  credit 
for  the  value  of  the  gin,  etc.,  at  the  time  of  her  death,  but  no 
more.  The  defendant's  first  exception  is  sustained.  A  right 
of  way  is  not  divisible  into  a  life  estate  and  remainder.  It  does 
not  involve  the  fee,  or  partake  of  the  fictitious  entity  called 
'  title.'  The  defendant's  exception  about  taxes  for  1888  is 
overruled.  The  life  tenant  was  Uable  for  taxes.  The  exception 
touching  the  item  of  $306.50,  which  was  due  by  Frank  M.  Trim- 
mier to  Charles  Petty,  has  already  been  passed  upon.  It  be- 
longed of  right  to  Margaret  L.  The  cause  is  remanded  to  the 
master  to  take  testimony  and  report  on  the  issues  referred  back, 
and  to  report  in  accordance  with  his  conclusions  thereon,  and 
pursuant  to  the  findings  herein." 

/.  T.  Johnson,  for  plaintiff. 

Nicholls  &  Jones,  for  defendant* 

Gary,  A.  J. —  In  order  to  understand  fully  the  facts  of  this 
case,  it  will  be  necessary  to  refer  to  the  decree  of  his  honor. 
Judge  Gage.  The  record  contains  the  following  general  state- 
ment :  "  This  action  was  begun  in  the  Court  of  Common  Pleas 
for  Spartanburg  county  by  the  plaintiff,  appellant,  respondent, 
against  defendant,  appellant,  respondent,  April  15,  1898,  for  a 
settlement  and  accounting  between  the  estates  of  F.  M.  Trim- 
mier and  M.  L.  Trimmier,  arising  from  the  administration  of 
F.  M.  Trimmier's  estate  by  M.  L.  Trimmier,  as  administratrix 
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with  the  will  annexed  of  F.  M.  Trimmier,  from  1888  to  1897, 
The  cause  was  referred  to  the  master  to  hear  and  determine  all 
the  issues.  The  master  made  his  report,  and  the  same  came  on 
to  be  heard  on  exceptions  thereto  by  his  honor,  Judge  Gage, 
Judge  Gage  modified  the  master's  report,  and  referred  certain 
questions  back  to  the  master  for  further  testimony  and  deter- 
mination. On  the  coming  in  of  the  master's  second  report, 
there  being  no  exceptions  thereto,  the  same  was  confirmed  by 
Judge  Klugh.  Both  plaintiff  and  defendant  appeal  from  the 
decree  of  Judge  Gage.  The  counsel  in  the  case  entered  into 
written  agreement  on  the  filing  of  Judge  Gage's  decree  to  await 
the  determination  of  the  matter  then  left  open  in  order  that  all 
questions  might  be  presented  in  one  appeal.  There  being  no 
appeal  from  Judge  Klugh's  order,  the  appeal  was  from  Judge 
Gage's  decree." 

The  issues  are  thus  stated  by  the  defendant's  attorneys: 
"  (i)  The  estate  of  Frank  Trimmier  consisted  in  part  of  money 
seeking  investments,  and  in  two  lots  in  Spartanburg  city,  known 
as  the  '  New  York  Store  '  and  the  '  Red  House,'  which  were  not 
remunerative.  In  all  this  property  Margaret  L.  owned  a  life 
interest,  and  was  also  her  brother's  administratrix.  She  in- 
vested some  of  the  money  in  improving  these  lots.  Both  the 
master  and  circuit  judge  find  that  these  improvements  were 
judicious,  permanent,  and  allowable.  In  addition  thereto,  she 
expended  about  $700  in  repairs,  which  were  not  allowed.  Plain- 
tiff appeals  from  the  allowance  of  the  permanent  improvements. 
(2)  In  addition  to  the  life  estate  in  these  buildings,  held  under 
the  will,  Margaret  also  held  a  similar  estate  by  deed  from  Frank 
Trimmier  in  the  Spartan  Building,  with  reversion  to  the  same 
devisees.  She  made  similar  improvements  on  this  property, 
which  were  allowed  by  the  master,  but  excluded  by  the  circuit 
judge.  Defendant  appeals.  (3)  During  her  life  tenancy  a  rail- 
road right  of  way  was  condemned  over  lands  which  she  owned 
as  a  life  tenant,  and  she  received  $531  damages  therefor.  The 
circuit  judge  held  that  she  was  entitled  to  hold  this  as  her  o\»-n. 
The  plaintiff  excepts,  and  rlaims  that  she  is  entitled  to  only  the 
interest  thereon  during  her  life.  (4)  After  deeding  to  Margaret 
L.  a  life  interest  in  the  Spartan  Building,  he  rented  it  to  Capt. 
Petty,  and  several  years  after  he  took  Petty's  note  in  his  own 
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name  for  arrears  of  rent,  and  also  paid  Petty  an  account  of 
$301.68  out  of  said  rents.  The  master  and  circuit  judge  held 
that  he  should  account  for  this  to  Margaret  L.,  the  life  tenant. 
Plaintiff  appeals.  (5)  He  also  deeded  to  her  a  life  interest  in 
the  Spartan  newspaper.  He  afterward  sold  it  (with  her  consent) 
to  Petty,  and  took  the  notes  for  the  purchase  price  in  his  own 
name,  and  collected  part  of  the  purchase  price.  The  master 
finds  that  Frank's  estate  is  liable  for  the  interest  on  the  pur- 
chase price  of  the  paper,  and  the  Circuit  Court  finds  that  she 
was  entitled  to  the  interest  in  the  said  notes.  The  plaintiff 
appeals  on  the  ground  that  Frank's  estate  owes  her  nothing  on 
this  account.  The  defendant  appeals  on  the  ground  that  the 
circuit  judge  made  a  mistake  in  his  method  of  calculating  the 
interest  which  he  had  found  was  due.  (6)  The  master  and  cir- 
cuit judge  neglected  to  allow  Margaret  L.  $306.50  paid  by  her 
as  administratrix  for  advertising  for  her  testator.  Defendant 
appeals.  (7)  They  also  failed  to  allow  her  credit  for  taxes 
charged  against  Frank  Trimmier  in  his  lifetime,  and  paid  by  her 
as  administratrix.  Defendant  appeals.  We  think  these  last 
two  items  were  an  oversight." 

The  plaintiff's  exceptions  are  as  follows:  "  (i)  Because  his 
honor  erred  in  finding  as  a  fact  that  these  improvements  were 
permanent  and  injudicious,  and  erred  in  allowing  the  estate  of 
M.  L.  Trimmier  the  following  as  proper  credits  and  disburse- 
ments :  '  1895 :  April  13,  paid  W.  A.  Mistier,  permanent  im- 
provements on  N.  Y.  Store  and  Red  House,  $14.95.  April  20, 
paid  Geo.  Sanders,  building  chimney  and  pillars,  $20.50.  May 
II,  paid  H.  J.  Solesby,  remodeling  Red  House,  $576.83.  May 
28,  paid  W.  A.  Mistier,  putting  tin  roof  on  N.  Y.  and  Floyd 
Liles  stores,  $559.28.  1896:  June  22,  paid  J.  P.  Hertzog,  re- 
building Liles  store,  $610.  May  11,  paid  W.  A.  Mistier,  for 
pipes  and  guttering,  $10.60.  (a)  It  is  respectfully  submitted 
that  said  improvements  were  made  to  increase  her  own  income 
as  life  tenant,  and  not  for  the  benefit  of  the  remaindermen,  and 
his  honor  erred  in  not  so  holding,  (b)  It  is  respectfully  sub- 
mitted that  as  life  tenant  it  was  her  duty  to  keep  the  real  estate 
in  ordinary  and  reasonable  repair  at  her  own  expense,  and,  if 
she  made  more  than  ordinary  repairs,  she  did  it  for  her  own 
benefit  and  at  her  own  peril,  and  his  honor  erred  in  not  so  hold- 
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ing.  (c)  It  is  respectfully  submitted  that  the  fact  that  Miss 
Margaret  L.  Trimmier,  as  administratrix,  had  large  sums  of  the 
estate's  money  in  her  hands  gave  her  no  warrant  in  expending 
such  money,  or  any  part  thereof,  upon  real  estate,  in  order  to 
increase  her  own  income,  even  though  the  succeeding  life  ten- 
ant may  be  incidentally  benefited,  and  his  honor  erred  in  not 
so  holding.  (2)  Because  his  honor  erred  in  allowing  Miss  Mar- 
garet L.  Trimmier  to  retain  as  her  own,  and  absolutely,  the 
money  paid  her  in  condemnation  proceedings  for  right  of  way 
over  land  of  F.  M.  Trimmier;  it  being  respectfully  submitted 
that  he  should  have  held  that,  as  life  tenant,  she  could  have  the 
use  of  the  money  for  life  without  interest,  and  at  her  death  the 
money  should  go  to  the  remainderman,  just  as  the  land  itself 
would  do.  (3)  Because  his  honor  erred  in  finding  as  a  mat- 
ter of  fact  that  F.  M.  Trimmier  owed  his  sister,  M.  L.  Trim- 
mier, anything  on  account  of  the  rents  of  the  Spartan  or  Biber 
Building;  it  being  respectfully  submitted  that  the  evidence 
showed  no  such  indebtedness,  and  his  honor  erred  in  not  so 
finding.  (4)  Because  his  honor  erred  in  finding  as  matter  of 
fact  that  F.  M.  Trimmier  owed  M.  L.  Trimmier  any  sum  what- 
ever on  account  of  sale  of  the  Spartan  newspaper ;  it  being  re- 
spectfully submitted  that  the  evidence  did  not  justify  such  find- 
ing, and  his  honor  erred  in  not  so  holding.  (5)  Because  his 
honor  erred  in  not  finding  and  holding  that  any  and  all  claims 
arising  from  the  rent  of  the  Spartan  Building  and  the  sale  of 
the  Spartan  newspaper,  or  either  of  them,  was  barred  by  Statute 
of  Limitation  and  laches  of  defendant's  intestate." 

The  defendant's  exceptions  are  as  follows :  "  (i)  Because 
his  honor,  the  presiding  judge,  in  considering  whether  perma- 
nent improvements  made  by  Margaret  L.  Trimmier  on  the 
Spartan  or  Biber  Building,  erred  in  finding  that  her  estate  in 
said  property  differed  materially  from  the  estate  she  held  in 
other  property  on  which  she  made  improvements,  and  for  which 
she  was  properly  allowed  credit,  and  in  not  finding  that  the  only 
difference  in  the  estate  was  that  she  held  the  Spartan  or  Biber 
Building  by  deed  without  remainder  over,  and  she  held  the 
other  realty  by  will,  with  remainder  to  the  remaindermen,  and 
that  there  was  no  substantial  difference  therein,  and  that  he 
erred  in  holding  that  '  this  was  a  bald  case  of  a  life  tenant  im- 
VoL.  VII  — 6 
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proving  property  at  her  own  risk,  with  a  full  knowledge  of  her 
limited  title  ;*  and  in  not  finding  that  she  made  said  permanent 
improvements  just  as  she  did  on  the  other  property,  and  should 
have  like  protection  therefor,  and  that  his  honor  erred  in  find- 
ing and  holding  that  '  there  is  no  equity  to  demand  compensa- 
tion,' and  in  refusing  to  allow  the  same.  (2)  That  his  honor, 
after  finding  that  Margaret  L.  had  a  Ufe  interest  in  the  note 
given  by  Petty  for  the  Spartan  newspaper,  and  that  there  was 
due  thereon  a  balance  of  $1,532,  which  was  principal,  and  six 
years'  interest  ($767.75)  from  March  2,  1881,  amounting  to 
$2,299.75,  erred  in  allowing  her  only  the  interest  on  said 
$2,299.75  to  be  credited  yearly  from  the  2d  of  March,  1887,  to 
her  death,  the  error  being  that  this  balance  of  $2,299.75  em- 
braced both  principal  and  accrued  interest  from  1881  to  1887, 
which  interest  belonged  to  Margaret  L. ;  and  his  honor  erred  in 
giving  this  interest  to  Frank  M.,  and  in  allowing  to  Margaret 
L.  the  interest  on  her  said  interest,  whereas  the  estate  of  Frank 
should  receive  at  the  death  of  the  life  tenant  only  the  principal 
($1,532),  and  Margaret  should  receive  credit  for  all  the  interest 
gained  by  the  Petty  note  from  March  2,  1881,  until  her  death, 
which  was  seven  per  cent,  compound  interest,  as  shown  by 
Frank  M.  Trimmier's  calculation.  (3)  That  his  honor,  after 
finding  that  '  Capt.  Petty  paid  in  some  way  about  $2,000  of  the 
purchase  price  of  the  paper  in  Frank  M.  Trimmier's  Hfetime  * 
(before  March  2,  1881),  and  that  he  assumes  that  the  sums  paid 
by  Petty  were  paid  to  those  entitled  thereto,  he  erred  in  finding 
that  *  Margaret  L.  therefore  received  her  share  of  the  $2,000  by 
some  settlement  with  Frank  M.,'  and  in  not  allowing  her  any- 
thing further  on  said  sum  so  paid  by  Petty ;  the  error  being  in 
not  holding,  as  he  had  already  found,  that  the  note  had  been 
taken  in  the  name  of  Frank  M.  Trimmier  and  belonged  to  him, 
except  that  Margaret  L.  had  a  life  estate  therein,  to  wit,  the 
interest  on  the  note;  that,  when  Petty  paid  the  $2,000  of  pur- 
chase money,  Frank  M.,  as  the  holder  and  owner  of  said  note, 
received  and  retained  it  as  his  own,  but  that  he  became  liable 
to  Margaret  L.  for  the  interest  on  the  amount  so  received  from 
the  time  he  received  it  (March  2,  1881)  until  her  death,  on  May 
4,  1897.  (4)  That  his  honor  erred  in  finding  that  the  amount 
paid  by  Petty  in  Frank's  lifetime  was  about  $2,000,  when  he 
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should  have  held  that  at  least  $2,511  was  paid  prior  to  March 
2,  1881,  of  which  $1,958  was  principal  and  $543  was  interest, 
belonging  to  Margaret  L.,  and  that  his  honor  erred  in  not  al- 
lowing her  credit  for  the  said  interest,  with  interest  thereon 
from  the  date  it  was  paid  (March  2,  1881)  until  her  death.  May 
4,  1897.  (5)  That  his  honor  erred  in  assuming  that  there  had 
been  any  settlement  between  Frank  M.  and  Margaret  L.,  when 
there  was  no  evidence  of  such  settlement,  nor  when  it  was 
made.  (6)  Or,  in  other  words,  that  his  honor  erred  in  not  al- 
lowing to  Margaret  L.  Trimmier,  as  life  tenant  in  the  Petty 
note,  all  the  interest  that  he  actually  paid  thereon;  and  when 
he  paid  part  of  the  principal  to  Frank  M.,  and  thereby  stopped 
the  interest  on  amount  so  paid,  in  not  allowing  her  interest  on 
the  said  amount  in  the  hands  of  Frank  M.  from  the  time  he  re- 
ceived same  until  her  death.  (7)  Or,  if  this  cannot  be  allowed, 
that  his  honor  erred  in  not  finding  that  she  was  at  least  entitled 
to  simple  interest  on  the  purchase  price  of  the  paper  from  the 
time  it  was  sold  until  her  death.  (8)  That  his  honor  erred  in 
overruling  the  '  defendant's  exception  about  taxes  for  i883,'  and 
holding  that  Margaret  L.  Trimmier  was  liable  as  life  tenant  for 
taxes  which  accrued  against  Frank  M.  Trimmier  during  his 
lifetime,  and  in  not  holding  that  a  life  tenant  is  liable  only  for 
taxes  which  accrued  during  said  life  tenancy.  (9)  That  his 
honor  erred  in  confusing  the  item  of  $301.68  paid  for  advertis- 
ing by  Capt.  Trimmier  in  his  lifetime  by  credit  on  the  rent  ac- 
count, and  the  $306.50  paid  by  Margaret  L.  Trimmier  on  Jan- 
uary 21,  1892,  for  advertising  for  Frank's  estate,  out  of  the  rents 
due  her  by  Petty,  and  in  holding  that  this  item  of  $306.50  had 
already  been  passed  upon,  and,  after  holding  that  '  it  belonged 
of  right  to  Margaret  L.,*  '  in  not  ordering  that  she  be  allowed 
credit  for  the  same,  and  that  it  be  added  to  her  disbursements 
by  the  master.' " 

The  plaintiff's  attorneys  in  their  argument  say :  "  The  ques- 
tions of  law  are:  (i)  What  are  the  rights  of  the  life  tenant 
to  recover  from  remaindermen  for  permanent  improvements? 
(2)  What  are  the  rights  of  remaindermen  in  a  fund  collected 
by  the  life  tenant  in  condemnation  proceedings  by  railway  to 
obtain  right  of  way?  (3)  Then  there  is  a  mixed  question  of 
law  and  fact,  viz. :     What  amount,  if  any,  is  due  by  F.  M.  Trim- 
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mier's  estate  to  Margaret  L.  Trimmier's  estate  on  account  of 
the  Spartan  newspaper  and  the  Spartan  Building?" 

I.  We  will  first  consider  the  rights  of  a  life  tenant  to  recover 
from  remaindermen  for  permanent  improvements.  In  Corbett 
V.  Laurens  (s  Rich.  Eq.  301),  Chancellor  Wardlaw,  in  behalf 
of  the  court,  says :  "  The  equity  of  a  tenant  for  life  against  re- 
maindermen for  the  benefit  of  his  improvements  is  inferior  to 
that  of  a  tenant  in  common  in  like  case.  The  tenant  for  life 
is  exclusively  entitled  to  the  enjojrment  of  the  estate  for  an  in- 
definite term  of  time,  as  measured  by  the  calendar,  always  long 
in  his  anticipation ;  and  as  to  him  the  inference  is  more  natural 
that  he  intends  his  improvements  for  his  personal  use.  He  is 
not  interested  in  the  inheritance,  and  has  little  pretension  to 
anticipate  the  interests  or  the  wishes  of  his  successors.  He  is 
an  implied  trustee  for  the  remaindermen,  and,  by  general  rule 
in  equity,  trustees  are  not  entitled  to  the  profits  of  their  man- 
agement of  the  trust  estate.  His  estate  is  not  infrequently 
given  rather  for  the  preservation  of  the  rights  of  the  remainder- 
men than  for  his  own  enjoyment.  Where  a  bounty  to  him  is 
clearly  intended,  it  is  commonly  no  more  than  the  enjoyment 
of  the  estate,  in  the  existing  condition  at  the  time  of  the  gift, 
or  in  a  progressive  condition  contemplated  by  the  donor  at  the 
time  of  the  gift.  Courts  of  equity  in  England,  which  admit  this 
equity  as  to  improvements  more  liberally  than  we  do  between 
tenants  in  common,  have  not  recognized  the  claim  of  a  tenant 
for  life  to  compensation  for  improvements,  except  in  the  case 
where  he  goes  on  to  finish  improvements  permanently  beneficial 
to  the  estate  which  were  begun  by  the  donor."  After  stating 
that  the  doctrine,  as  limited,  seems  to  be  approved  in  Ex  parte 
Palmer  (2  Hill  Eq.  217),  the  court,  in  commenting  on  that  case, 
says :  "  There  an  allowance  was  made  to  an  executor  for  im- 
provements put  by  him  on  an  unimproved  lot  in  the  city  of 
Charleston,  which  by  subsequent  marriage  with  the  widow  of 
the  testator  he  acquired  for  life;  but  the  general  rule  against 
such  allowance  to  a  tenant  for  life  is  expressly  stated.  This, 
as  a  general  rule,  is  not  unconscientious;  and  in  cases  which 
may  seem  to  be  proper  exceptions  to  its  operation,  as  in  a  gift 
for  life  of  wild  lands  in  such  terms  as  clearly  import  an  intended 
bounty  to  the  tenant  for  life,  which  cannot  be  enjoyed  in  the 
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existing  condition  of  the  subject,  the  tenant  may  obtain  by 
timely  application  to  this  court  either  a  sale  of  the  whole  estate, 
so  that  he  may  enjoy  the  income,  or  authority  to  make  improve- 
ments permanently  beneficial ;  and  he  suffers  from  his  own  will- 
fulness, if  he  proceeded  upon  his  own  notions  of  improvement, 
without  asking  aid  or  advice.  The  court  may  sanction  what 
it  would  have  previously  authorized,  but  it  encourages  no  ex- 
periments upon  its  power  of  retroactive  relief."  The  general 
rule  firmly  established  in  this  State  is  that  a  tenant  for  life  who 
puts  improvements  on  land  is  not  entitled  to  compensation  from 
the  remaindermen.  The  right  of  a  tenant  for  life  to  compensa- 
tion for  improvements  on  the  land  is  even  inferior  to  that  of  a 
tenant  in  common  in  like  case,  who  is  not  allowed  the  exclusive 
benefit  of  his  improvements,  except  "  under  circumstances  which 
would  make  it  a  great  and  obvious  hardship  to  be  deprived  of 
the  benefit  of  such  improvements."  (Buck  v.  Martin,  21  S.  C. 
590,  53  Am.  Rep.  702,  and  cases  therein  cited.)  There  are  no 
such  circumstances  in  this  case. 

2.  It  is  contended,  however,  that  the  money  expended  in  the 
improvements  belongs  to  the  estate  of  F.  M.  Trimmier,  of  which 
Margaret  L.  Trimmier  was  administratrix,  and,  as  the  invest- 
ment of  the  trust  funds  by  her  as  administratrix  was  judicious, 
her  estate  should  receive  credit  for  such  expenditures.  It  can- 
not be  said  that  the  expenditures  were  made  by  her  as  admin- 
istratrix, for  she  had  no  such  power.  The  will  of  F.  M.  Trim- 
mier contains  the  following  provisions :  "  Item  3.  In  mak- 
ing collections  and  sales  of  my  personal  assets,  necessary  for 
the  payments  of  my  debts  and  expenses  of  administration,  I 
direct  that  only  such  assets  be  converted  into  money  as  are 
necessary  for  that  purpose,  to  be  selected  from  those  which  are 
least  secured.  Item  4.  All  the  rest  and  residue  of  my  personal 
estate,  whether  the  same  be  bonds,  mortgages,  notes,  or  other- 
wise, choses  in  action,  goods,  chattels,  or  other  personalty,  I 
direct  to  be  turned  over  in  kind  (that  is  to  say,  unconverted 
into  money)  to  a  trustee  to  be  appointed  by  the  proper  court 
of  this  State;  and  I  give  and  bequeath  all  of  my  personal  estate 
(including  cash  unconsumed  in  the  payment  of  debts  and  ex- 
penses of  administration)  unto  and  to  the  use  of  such  trustee, 
his  successor  in  office,  their  executors,  administrators,  and  as- 
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signs,  forever,  to  be  held  by  him  and  them  upon  the  following 
trusts.  *  *  *"  It  will  thus  be  seen  that  it  was  made  her 
duty  to  turn  over  in  kind  to  the  trustee  therein  mentioned  all 
the  personal  property  of  the  estate,  except  what  was  consumed 
in  the  payment  of  debts  and  expenses  of  administration.  It 
would  have  been  a  violation  of  the  trust  if  she  had  invested  the 
funds  of  the  estate  in  the  erection  of  improvements. 

3.  We  will  next  consider  what  her  rights  were  with  regard 
to  the  funds  received  by  her  under  the  condemnation  proceed- 
ings to  obtain  the  right  of  way  by  the  railway  company  over 
the  land.  In  the  record  appears  this  statement :  "  It  is  ad- 
mitted that  in  the  condemnation  proceedings  over  the  real  estate 
of  F.  M.  Trimmier,  deceased,  leading  out  to  the  Spartan  Mills, 
Miss  M.  L.  Trimmier  received  $645,  less  her  attorney's  fee,  who 
represented  the  estate  in  said  proceedings."  The  record  does 
not  show  that  Miss  Trimmier  received  compensation  for  any 
damages  other  than  to  her  life  estate.  She  could  not  be  con- 
sidered as  holding  the  fund  in  trust  unless  it  was  shown  that 
she  received  compensation  not  only  for  the  damage  to  her  life 
estate,  but  to  the  estate  in  remainder.  She  had  the  right  lo 
compensation  for  damage  to  her  life  estate,  and  could  not,  even 
if  she  had  so  desired,  have  deprived  the  remaindermen  of  the 
right  to  compensation  allowed  them  by  the  Constitution.  (Cure- 
ton  V.  Railroad  Co.,  59  S.  C  377,  37  S.  E.  914.) 

4.  We  proceed  to  a  consideration  of  the  third  question,  viz. : 
What  amount,  if  any,  is  due  by  F.  M.  Trimmier's  estate  to  Mar- 
garet L.  Trimmier's  estate  on  account  of  the  Spartan  news- 
paper and  the  Spartan  Building?  The  presumption  is  that  an 
instrument  of  writing  is  what  upon  its  face  it  purports  to  be. 
The  mortgage  executed  by  Petty  in  favor  of  F.  M.  Trimmier 
shows  upon  its  face  that  it  was  the  sole  property  of  F.  M.  Trim- 
mier. The  administratrix  of  Miss  Trimmier's  estate  contends 
that  this  presumption  is  rebutted  by  the  fact  that  the  considera- 
tion of  the  mortgage  was  the  sale  of  the  property  in  which  she 
had  a  life  estate.  It  must,  however,  be  remembered  that,  when 
F.  M.  Trimmier  wanted  to  let  it  be  known  that  his  sister  had 
an  interest  in  certain  of  his  property,  he  expressed  it  in  writing. 
Furthermore,  as  said  by  his  honor,  the  circuit  judge.  Miss  Trim- 
mier did  not  claim  the  said  items  in  her  returns.  We  do  not 
think  the  presumption  was  rebutted. 
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5.  These  views  dispose  of  all  the  other  questions,  except  those 
raised  by  the  defendant's  eighth  and  ninth  exceptions.  Section 
220  of  the  Revised  Statutes  shows  that  the  eighth  exception 
should  be  sustained. 

6.  The  ninth  exception  should  be  sustained  for  the  reasons 
therein  stated. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
Circuit  Court  be  modified  in  the  particulars  hereinbefore  men- 
tioned. 


SiNNOTT  et  d.  vs.  Moore  et  al. 

Moore  vs,  Sinnott  et  al, 

[Supreme  Court  of  Georgia,  July  19,  1901;  113  Ga.  908^  39  S.  E.  415.] 

Spendthrift  Trust  — Validity  —  Foreign  Will  —  Construc- 
tion—  Invalid  Remainder  Clause  —  Receiver  Sale  — 
Title  Conveyed. 

1.  Where  the  law  permits  the  creation  of  a  spendthrift  trust,  and  a  will 

or. deed  creates  such  a  trust,  the  trust  is  prima  facie  valid,  and  the 
burden  is  on  the  beneficiaries  to  show  that  they  are  not  within  any 
of  the  classes  described  in  the  statute  allowing  such  trusts  to  be 
created. 

2.  A  trust  of  this  character,  created  in  the  State  of  Pennsylvania,  whose 

laws  allow  such  trusts,  is  valid  under  the  laws  of  this  State,  pro- 
vided the  beneficiaries  are  within  any  of  the  classes  for  whom  such 
trusts  are  permitted  here. 

3.  Real  or  personal  property  in  this  State,  devised  in  a  will  made  in  Penn- 

sylvania to  trustees  for  the  benefit  of  certain  beneficiaries,  with  whom 
the  will  deals  as  spendthrifts,  passes  to  the  trustees,  there  being  a 
sufficiency  of  assets  in  Pennsylvania  to  pay  all  the  debts  of  the  estate, 
and  there  being  no  creditors  of  the  estate  resident  in  this  State. 

4.  A  valid  trust  can  be  created  in  this  State  for  the  benefit  of  a  person 

sui  juris  for  life,  with  remainder  over  in  trust  for  aifother  person 
sui  juris  for  life;  and  the  fact  that  there  is  an  ultimate  remainder 
over  to  a  third  person  which  is  invalid  under  the  statute  forbidding, 
under  certain  conditions,  donations  to  charities,  does  not  destroy 
or  execute  the  trusts  created  for  the  benefit  of  the  life  tenants. 
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5.  Where  a  will  creating  such  trusts  was  made  and  probated  in  Penn- 

sylvania, and,  upon  proper  proof,  was  admitted  to  probate  in  this 
State,  and  an  administrator  with  the  will  annexed  appointed,  and 
several  suits  were  conmienced  against  him,  and  he  filed  an  equitable 
petition  for  a  construction  of  the  will  and  for  direction  as  to  how 
to  administer  the  estate  in  this  State,  and  praying  .that  the  other 
suits  be  enjoined,  and,  at  the  instance  of  one  of  the  suitors,  a  re- 
ceiver was  appointed  to  take  charge  of  and  administer  the  estate,  if 
the  property  is  sold  under  a  proper  order  of  court  by  the  receiver, 
a  deed  by  the  latter  would  convey  a  good  title  to  the  purchaser  upon 
his  complying  with  the  conditions  of  the  sale. 

6.  The  proceeds  of  such  a  sale,  whether  treated  as  realty  or  as  personalty, 

belong,  under  the  will,  to  the  trustees. 

7.  In  view  of  what  is  above  laid  down,  there  is  no  merit  in  any  of  the 

assignments  of  error  embraced  in  the  cross-bill  of  exceptions. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Richmond  county ;  E.  L.  Brinson, 
Judge. 

Action  between  J.  F.  Sinnott  and  others,  executors,  and  G. 
M.  Moore  and  others.  From  the  decree,  Sinnott  and  others 
bring  error,  and  Moore  assigns  cross-error. 

Judgment  on  main  bill  of  exceptions  reversed;  on  cross-bill 
affirmed. 

It  appears  from  the  record  that  Andrew  M.  Moore,  a  resi- 
dent of  the  State  of  Pennsylvania,  died  in  the  year  1898.  A  few 
days  before  his  death  he  had  made  and  executed  a  will,  wherein 
he  appointed  Sinnott,  Pennewill,  and  the  Fidelity  Insurance, 
Trust  &  Safe-Deposit  Company  of  Philadelphia  as  his  executors 
and  trustees,  made  several  specific  bequests  to  relatives  and 
friends,  and  then,  in  the  eleventh  item,  gave  all  the  residue  of 
his  estate,  both  real  and  personal,  to  his  executors  and  trustees 
in  trust,  with  direction  to  divide  the  property  into  three  equal 
parts  or  shares  for  the  use  and  benefit  of  his  three  sons,  Albert, 
Henry,  and  George.  Under  this  item,  each  son  was  to  receive 
the  income  and  profits  of  one  of  these  equal  one-third  parts 
of  the  residue  of  the  estate,  not  subject  to  his  debts  or  to  be 
disposed  of  by  him,  the  receipts  of  the  son  alone  to  be  a  suffi- 
cient voucher  for  the  trustees  as  to  the  disposition  of  the  income 
and  profits.     In  the  case  of  each  son,  this  interest  was  given 
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for  life.  If  he  died  before  the  others,  the  income  from  his  share 
was  to  go  to  the  other  two  sons,  and,  upon  the  death  of  one  of 
the  latter,  then  to  the  survivor.  Upon  the  death  of  all  of  the 
sons,  the  property  was  to  go  to  the  executors  and  trustees,  with 
full  power  and  direction  to  found  and  maintain  such  charitable 
or  educational  institutions  as  they  might  deem  best,  the  insti- 
tutions to  be  nonsectarian  in  their  character.  The  will  also 
gave  the  executors  and  trustees  full  power  to  sell  any  real  or 
personal  property  belonging  to  the  estate,  and  to  reinvest  the 
proceeds  as  they  saw  best.  This  will  was,  upon  application  of 
the  executors,  admitted  to  probate  in  the  courts  of  Pennsyl- 
vania. The  testator  had  a  city  lot,  with  buildings  thereon,  in 
the  city  of  Augusta,  Richmond  county,  Georgia.  The  execu- 
tors under  the  will,  residing  in  another  State,  were  unable,  as 
executors,  to  have  the  will  probated  in  this  State.  They,  there- 
fore, as  trustees  claiming  an  interest  under  the  will,  offered 
the  same  for  probate  in  Richmond  county.  Upon  proper  proof 
the  will  was  admitted  to  record,  and  Armstrong  was  appointed 
by  the  ordinary  as  administrator  with  the  will  annexed.  Shortly 
after  his  appointment,  an  equitable  petition  for  specific  perform- 
ance was  filed  against  him  by  White,  who  claimed  to  have  made 
a  contract  of  sale  for  the  property  with  the  executors  and  trus- 
tees. Soon  thereafter  George  M.  Moore,  one  of  the  sons,  filed 
a  suit  in  ejectment  against  the  administrator,  claiming  an  un- 
divided one-third  interest  in  the  city  lot.  He  also  filed  in  the 
Court  of  Ordinary  a  petition  to  have  the  letters  of  administra- 
tion to  Armstrong  revoked  on  the  ground  that  there  was  an  in- 
testacy as  to  this  land  in  Georgia,  that  there  were  no  debts  of 
the  testator  in  this  State,  and  that  there  were  sufficient  assets 
in  the  State  of  Pennsylvania  to  pay  all  the  debts  of  the  estate ; 
that,  there  being  no  necessity  for  administration,  the  land  de- 
scended to  him  and  his  two  brothers,  the  only  heirs-at-law  of  the 
testator.  After  the  filing  of  these  suits,  Armstrong,  as  admin- 
istrator, filed  an  equitable  petition  against  the  executors  and 
trustees,  the  three  sons,  and  White.  In  it  he  alleged  the  above 
facts,  that  the  various  suits  had  been  filed  against  him,  and  that 
there  was  a  dispute  between  the  sons  and  the  executors  and 
trustees  as  to  the  proper  construction  of  the  eleventh  item  of 
the  will ;  that  the  sons  claimed  it  was  void  —  first,  because  the 
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charitable  bequest  contained  therein  was  made  within  less  than 
a  calendar  month  before  the  death  of  the  testator,  and  the  law 
of  Pennsylvania  declares  such  a  bequest  under  such  circum- 
stances invalid,  and,  second,  the  trust  sought  to  be  created  for 
the  benefit  of  the  sons  was  void  imder  the  laws  of  this  State 
because  the  sons  were  sui  juris,  and  not  within  any  of  the 
classes  of  persons  for  whom  trusts  may  be  created;  that  the 
executors  and  trustees  claimed  that  the  item  was  valid  under 
the  laws  of  this  State  and  of  Pennsylvania,  except  as  to  the 
charitable  bequest,  and  that  they  were  entitled  to  the  control 
of  the  property,  or  to  receive  the  proceeds  of  any  sale  of  it  that 
might  be  had.  The  administrator,  therefore,  prayed  the  court 
for  a  construction  of  the  will  and  for  direction  as  to  how  to  ad- 
minister the  estate.  He  also  prayed  that  the  other  suits  be  en- 
joined, and  the  parties  thereto  required  to  interplead  in  their 
answers  to  his  petition.  George  M.  Moore  answered,  setting  up 
substantially  the  foregoing  facts  and  contentions  as  to  the  in- 
validity of  the  will,  and  also,  for  reasons  stated,  praying  that  a 
receiver  be  appointed  by  the  court  to  take  charge  of  the  prop- 
erty until  the  final  decree.  The  executors  and  trustees  in  their 
answer  alleged  substantially  the  facts  set  forth  in  the  petition 
of  the  administrator,  and  also  that  the  tnist,  except  as  to  the 
charitable  bequest,  was  valid;  that  the  testator  knew  the  char- 
acter and  habits  of  his  sons,  and  made  the  trust  for  their  benefit. 
White  filed  no  answer.  It  was  conceded  by  all  parties  that  the 
charitable  bequest  was  void  under  the  laws  of  both  Georgia  and 
Pennsylvania.  When  the  case  came  on  for  an  interlocutory 
hearing,  the  trial  judge  enjoined  the  ejectment  suit  brought 
by  George  M.  Moore,  refused  to  enjoin  the  proceedings  in  the 
Court  of  Ordinary  for  the  revocation  of  the  letters  of  adminis- 
tration, enjoined  White's  suit  for  specific  performance,  and  ap- 
pointed Armstrong  (the  administrator  with  the  will  annexed) 
as  receiver  of  the  court  to  take  charge  of  and  hold  the  property. 
In  construing  the  will  the  judge  held  that  the  charitable  bequest 
was  void,  and  that,  as  there  was  no  proof  by  the  executors  and 
trustees  that  the  sons  were  proper  subjects  of  a  trust  on  ac- 
count of  weakness  of  mind,  intemperate  habits,  or  wasteful  and 
profligate  habits,  *' the  trust  attempted  to  be  created  in  the 
several  life  estates,    *    *    ♦    with  cross-remainders,  being  for 


SINNOTT  ET  AL.  v.  MOORE  ET  AL.  91 

persons  sui  juris,  also  became  executed  eo  instant i/'  He 
also  ruled  that  the  invalidity  of  the  charitable  bequest  did  not 
affect  the  validity  of  the  other  parts  of  the  will.  He  declined  to 
charge  the  administrator  with  the  rents  and  profits  of  the  land 
paid  over  to  the  executors  and  trustees  in  Pennsylvania  before 
he  had  received  notice  of  the  claim  of  the  sons  to  such  rents  and 
profits.  All  parties  consenting,  he  directed  the  receiver  to  sell 
the  property  to  White  for  a  certain  amount,  the  deed  to  be  made 
upon  certain  conditions  not  necessary  to  detail.  He  ordered 
that  the  interest  of  all  the  parties  be  devested  from  the  land, 
and  transferred  to  the  fund  received  from  its  sale,  and  that  such 
fund  should  stand  charged  in  the  same  manner  and  to  the  same 
extent  as  the  realty,  and  not,  by  reason  of  the  sale,  be  made 
chargeable  as  personal  property.  To  these  rulings  the  exec- 
utors and  trustees  excepted  on  many  grounds  which  will  not  be 
stated  here,  but  which  will  be  dealt  with  hereafter  in  the  opin- 
ion. George  M.  Moore  was  also  dissatisfied  with  some  of  the 
rulings  of  the  judge,  and  filed  a  cross-bill  of  exceptions,  which 
will  likewise  be  dealt  with  below. 

IVm.  K.  Miller,  for  plaintiffs. 

Frank  H.  Miller,  /.  C.  C.  Black,  D.  G.  Fogarty,  E.  H.  Callaway, 
/.  R.  Lamar,  and  M.  P.  Carroll,  for  defendants. 

Simmons,  C.  J.  (after  stating  the  facts  as  above). —  i.  As  will 
be  seen  from  the  above  statement  of  facts,  the  eleventh  item 
of  the  will  creates  what  is  known  as  a  "  spendthrift  trust." 
There  was  no  positive  or  direct  proof  before  the  trial  judge  that 
the  sons  of  the  testator  were  of  weak  minds  or  of  intemperate 
or  wasteful  and  profligate  habits.  The  answer  of  the  executors 
and  trustees  did  not  specifically  allege  that  the  sons  came  within 
any  of  the  classes  for  whom  trusts  may  be  created  either  in 
Pennsylvania  or  in  Georgia ;  it  simply  asserted  that  the  testator 
knew  the  character  and  habits  of  his  sons,  and  accordingly  made 
provisions  for  their  benefit.  George  M.  Moore  did  not  spe- 
cifically allude  to  the  question  in  his  answer,  but  relied  upon 
the  fact  that  the  executors  and  trustees  did  not  show  that  the 
sons  were  within  the  classes  for  whom  trusts  may  be  created. 
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The  trial  judge  ruled  that  the  burden  was  upon  the  trustees  to 
make  this  proof,  and  that,  as  they  had  not  made  it,  and  as  the 
law  presumes  every  man  to  be  compos  mentis,  the  spendthrift 
trust  sought  to  be  created  must  be  held  to  be  executed.  This 
ruling  is  the  subject-matter  of  the  first  exception  made  by  the 
plaintiffs  in  error.  The  law  of  this  State  (Civ.  Code,  §  3149) 
allows  property  to  be  devised  or  bequeathed  in  trust  for  the 
benefit  of  any  minor,  person  non  compos  mentis,  or  any  male 
person  of  age,  who  is,  "  on  account  of  mental  weakness,  intem- 
perate habits,  wasteful  and  profligate  habits,  unfit  to  be  intrusted 
with  the  right  and  management  of  property."  The  law  of  Penn- 
sylvania is,  we  understand,  even  more  liberal  in  this  respect. 
(See  In  re  Moore's  Estate  [Pa.  Sup.],  48  Atl.  885,  where  this 
same  will  was  under  consideration.)  When,  therefore,  a  father 
has  a  son  who  belongs  to  one  of  the  clashes  enumerated  in  the 
Code,  the  law  gives  such  father  the  right  and  power  to  make 
a  will  or  deed  by  which  he  can  create  a  trust  of  this  character. 
When  he  makes  such  a  will  or  deed,  it  is  prima  facie  evidence 
that,  in  his  judgment,  such  a  trust  is  necessary  for  the  protection 
of  the  son  and  for  the  preservation  of  the  property.  While  it 
is  true  that  the  law  presumes  every  man  to  be  of  sound  mind 
and  of  good  habits,  it  also  presumes  that  a  man  knows  the  law, 
and  will  not  willfully  violate  it  in  making  a  disposition  of  his 
property.  Thus,  there  is  one  presumption  against  another,  and 
we  think  the  first  should  yield  to  the  other.  When,  by  the  dis- 
position made  of  his  property,  a  father  declares  that  in  his  judg- 
ment it  is  necessary  to  create  a  trust  for  his  son,  the  presump- 
tion in  favor  of  the  validity  of  the  act  of  the  father  overrides 
the  presumption,  acted  on  by  the  trial  judge  in  his  decision,  that 
all  men  are  sui  juris.  We  think  the  burden  is  upon  the  person 
contesting  the  trust  to  show  that  the  named  beneficiary  does 
not  come  within  the  classes  for  whom  trusts  may  be  created. 
Indeed,  our  Code  seems  to  place  this  burden  upon  the  bene- 
ficiary or  his  creditor,  for  it  provides  that  the  beneficiary  or 
creditor  may  show  that,  even  if  the  beneficiary  has  been  within 
one  of  the  classes  enumerated,  the  grounds  of  the  trust  have 
ceased  to  exist.  (Civ.  Code,  §  3149.)  Some  person  interested 
must  file  his  petition  in  the  Superior  Court  of  the  county  where 
the  trustee  resides,  and  show  to  the  court  that  the  grounds  of 
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the  trust  have  ceased.  The  trust  then  becomes  executed. 
Moreover,  it  is  scarcely  to  be  presumed  that  a  father  would  will- 
fully and  knowingly,  in  his  last  will,  place  his  son  in  such  a  class 
unless  he  had  the  best  of  reasons  for  so  doing.  The  father  has 
seen  the  son  grow  up  from  infancy,  and  is  familiar  with  his 
habits,  his  expenditures,  and  his  use  of  money,  and  no  one  is 
better  fitted  than  the  father  who  reared  him  to  determine  his 
capacity  to  take  charge  of  an  estate.  We  think  it  cannot  be 
said  that  a  father  will  put  upon  the  records  of  the  country  an 
instrument  which  classes  his  son  as  one  incapable  of  being  in- 
trusted with  the  management  of  property  unless  absolutely  con- 
vinced that  it  is  necessary  to  do  so.  If  the  father  wishes  to 
punish  the  son  for  misbehavior,  this  can  be  much  better  accom- 
plished by  disinheriting  the  son  or  by  leaving  him  but  a  small 
portion  of  the  estate.  After  a  careful  consideration  of  the  whole 
matter,  we  have  come  to  the  conclusion  that  the  burden  is  upon 
the  beneficiaries  to  show  either  that  the  grounds  of  the  trust 
have  never  existed,  or  else  that  they  have  ceased. 

2.  The  law  of  Pennsylvania  permits  trusts  which  are  created 
for  the  purpose  of  protecting  the  beneficiary  from  his  own  im- 
providence and  from  the  demands  of  his  creditors.  Such  a  trust 
is  valid  under  the  laws  of  that  State,  and  is  also  valid  under 
the  laws  of  this  State,  if  the  beneficiary  is  within  one  of  the 
classes  designated  by  our  Code.  If  the  beneficiaries  in  the  trust 
under  consideration  are  within  these  classes,  we  see  no  reason 
why  the  trust  for  them,  created  in  Pennsylvania,  is  not  valid  arid 
binding  in  this  State. 

3.  A  father,  resident  in  Pennsylvania  and  owning  land  in 
Georgia,  of  which  he  is  about  to  dispose,  is  presumed  to  know 
the  law  of  this  State  upon  the  subject.  When,  therefore,  he 
creates  a  trust  for  the  benefit  of  his  sons,  and  places  the  title 
in  his  executors  and  trustees,  the  trust  will,  until  some  proof  is 
offered  to  show  that  the  sons  do  not  come  within  any  of  the 
classes  enumerated  in  our  Code  as  proper  beneficiaries  of  a  trust, 
be  held  valid  here,  and  the  property  devised  in  trust  will  pass 
to  the  executors  and  trustees  under  the  will.  If  the  executors 
and  trustees  reside  in  a  foreign  State,  and  for  that  reason  can- 
not qualify  as  executors  in  this  State,  and  an  administrator  with 
the  will  annexed  be  appointed,  the  latter  stands  in  the  shoes  of 
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the  executors  nominated  by  the  testator,  and  is  entitled  to  take 
possession  of  the  property  and  administer  it  under  the  will. 
The  trust  being  valid,  the  beneficiaries  have  no  right  to  inter- 
fere with  the  administration  in  this  State,  and,  as  all  parties 
admitted  that  there  were  no  debts  due  by  the  estate  to  creditors 
in  this  State,  and  that  the  assets  in  Pennsylvania  were  more 
than  sufficient  to  pay  all  the  debts  of  the  estate  and  all  special 
legacies,  it  would  be  the  duty  of  the  administrator  to  account 
to  the  executors  and  trustees  in  Pennsylvania  for  the  proceeds 
of  any  sale  of  the  property  he  might  make. 

4.  Whether  the  foregoing  as  to  the  right  to  create  a  spend- 
thrift trust  be  correct  or  not,  we  are  clear  that  the  three  sons 
of  the  testator  have  no  right  to  interfere  with  the  administrator 
with  the  will  annexed  in  the  discharge  of  his  duties  in  the  ad- 
ministration of  the  property  under  the  will.  It  will  be  seen  by 
reference  to  the  statement  of  facts  that  the  beneficiaries  have 
only  a  life  interest  in  the  property  left  in  trust  for  them.  The 
will  expressly  puts  the  title  to  this  property  in  the  executors  and 
trustees,  with  directions  to  them  to  pay  the  income,  rents,  and 
profits  to  the  beneficiaries.  But  it  was  said  that  this  part  of  the 
will  was  void  because  such  a  trust  cannot  be  created  under  the 
laws  of  this  State, —  that  our  law  does  not  permit  a  trust  to  be 
created  for  the  benefit  of  a  person  sui  juris.  We  concede  that 
a  trust  cannot  be  created  here  for  the  benefit  of  a  person  sui 
juris  without  limitation  over,  but  that  is  not  what  was  attempted 
in  the  will  now  under  discussion.  This  will  created  a  trust  for 
the  benefit  of  each  of  the  sons  for  life,  with  limitation  after  his 
death  in  trust  for  the  benefit  of  his  brothers.  There  is,  we 
think,  no  statute  here  or  elsewhere  which  prevents  the  creation 
of  a  trust  for  the  benefit  of  one  person  sui  juris  for  life,  with 
limitation  over  to  another  person  sui  juris.  There  is  quite  a 
difference  between  creating  a  trust  for  the  benefit  of  one  person 
sui  juris  alone  and  creating  a  trust  for  his  benefit  for  life  with 
remainder  over  in  trust  for  another.  The  case  of  Lester  v. 
Stephens  (113  Ga.  495,  39  S.  E,  109)  ruled  against  the  vaHdity 
of  the  trust  because  there  was  no  limitation  over.  If  Mrs. 
Stephens  had  given  her  property  in  trust  for  her  brothers  and 
sisters  for  life,  with  limitation  over  to  their  children  or  to  other 
persons,  the  case  would  have  been  quite  different.     So  with  the 


SINNOTT  ET  AL.  v.  MOORE  ET  AL.  95 

other  cases  relied  on  by  the  defendants  in  error.  It  was  also 
claimed  that  the  trust  was  invalidated  by  the  fact  that  the  ul- 
timate remainder  to  charitable  uses  had  failed,  the  will  having 
been  executed  within  less  than  a  calendar  month  before  the  death 
of  the  testator.  Under  the  law  of  Pennsylvania,  a  bequest  to  char- 
itable uses  is  void  unless  made  more  than  a  calendar  month 
before  the  testator's  death.  In  Georgia,  a  bequest  to  a  char- 
itable institution  is  void  unless  the  will  was  "  executed  at  least 
ninety  days  before  the  death  of  the  testator."  (Civ.  Code, 
§  32770  It  was  conceded  by  all  parties  that  the  charitable  be- 
quest was  void  for  the  reason  stated,  but  we  think  that  this  does 
not  make  the  entire  will  void.  Section  3259  of  the  Civil  Code 
expressly  declares  that,  "  if  a  will  be  legal  in  part  and  illegal 
in  part,  that  which  is  legal  may  be  sustained  unless  the  whole 
will  so  constitute  one  testamentary  scheme  that  the  legal  alone 
cannot  give  effect  to  the  testator's  intention;  in  such  case  the 
whcJe  will  fails."  This  charitable  bequest  was  not  illegal  when 
executed,  but  became  inoperative  from  the  fact  that  the  testator 
died  within  a  few  days  after  the  execution  of  the  will.  This 
does  not  avoid  the  entire  will.  The  whole  testamentary  scheme 
does  not  depend  upon  this  bequest,  and  the  rest  of  the  will  may 
be  given  effect  without  enforcing  the  bequest  to  charities.  (See, 
as  to  this  matter.  In  re  Moore's  Estate  [Pa.  Sup.],  48  Atl.  887.) 
Each  of  the  sons  may  still  enjoy  his  life  estate,  and,  in  the  event 
of  the  death  of  one^  his  share  goes  to  the  others.  When  all  of 
the  sons  have  died,  the  testator  desired  that  the  property  should  be 
devoted  to  charity.  That  portion  of  the  will  having  failed,  it 
would  seem  clear  that  there  is  a  resulting  trust  for  the  benefit  of 
the  heirs  of  the  testator,  though  that  is  a  matter  we  need  not  de- 
cide, as  we  are  dealing  with  the  present,  and  not  with  the  distant 
future.  What  we  do  decide  is  that  a  trust  may  be  created  for  the 
benefit  of  a  person  sui  juris  for  life,  with  remainder  over  in  trust 
for  the  benefit  of  another  person  sui  juris.  That,  we  hold,  is  what 
is  done  by  the  eleventh  item  of  this  will. 

5.  Under  the  facts  of  the  case  as  stated  above,  we  think  that 
a  sale  of  the  property  in  Augusta  by  the  receiver,  under  a  proper 
order  of  court  for  $40,000  (which  all  parties  agree  is  a  fair  price), 
and  a  deed  made  by  the  receiver,  would  convey  the  title  and  in- 
terest of  all  the  parties ;  and  this  is  true  whether  the  beneficiaries 
under  the  eleventh  item  agree  to  the  sale  or  not. 
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6.  The  proceeds  of  such  a  sale,  whether  treated  as  realty  or 
personalty,  would  belong  to  the  trustees,  to  whom  it  should  be 
paid  after  deducting  the  necessary  expenses  incurred  in  the 
administration  of  this  portion  of  the  estate  of  the  testator. 

7.  The  exceptions  made  in  the  cross-bill  of  exceptions  by 
George  M.  Moore,  one  of  the  beneficiaries,  are  contrary  to  the 
rulings  made  above,  and  we  will  not  deal  with  them  seriatim^ 
or  further  than  is  done  in  the  above  opinion.  If  we  are  right 
in  the  rulings  made,  none  of  the  exceptions  made  in  the  cross- 
bill can  be  sustained,  and  the  trial  judge  committed  no  error 
against  the  beneficiaries  in  any  of  the  rulings  there  com- 
plained of. 

Judgment  on  main  bill  of  exceptions  reversed;  on  cross-bill 
affirmed.     All  the  justices  concurring. 

Sec  Note  "  Income  of  Trust  Fund  or  Property  as  Subject  to  Qaims  of 
Creditors,"  6  Prob.  Rep.  Annot  485. 


ROBBINS  VS.  BURRIDGE  et  ol. 

[Supreme  Court  of  Michigan,  July  19,  1901;  128  Mich.  25,  87  N.  W.  93.] 

Executors  and  Administrators  —  Liability  of  Bondsmen  — 
Estoppel  —  Res  Judicata. 

1.  In  a  suit  against  an  administrator's  bondsmen  for  the  failure  of  the 

administrator  to  pay  over  money  held  by  his  intestate  as  the  executor 
of  another  estate,  the  bondsmen  were  not  estopped  from  asserting 
that  such  payment  was  not  a  duty  of  such  administrator,  by  an  order 
of  the  Probate  Court  requiring  the  payment,  made  in  the  estate  to 
w^hich  the  money  was  payable,  and  of  which  they  had  no  notice. 

2.  In  a  suit  by  an  administrator  de  bonis  non  against  an  administrator's 

bondsmen  for  the  failure  of  the  administrator  to  pay  over  money 
held  by  his  intestate  as  the  executor  of  plaintiff's  intestate,  the  lia- 
bility of  the  bondsmen  will  not  be  deemed  res  judicata  by  an  order 
of  the  Probate  Court  allowing  suit  to  be  brought,  in  which  proceed- 
ing the  bondsmen  had  appeared  and  objected. 

3.  Under  3  Comp.  Laws,  §  9320,  providing  that  the  executor,  of  an  ex- 

ecutor shall  not,  as  such,  have  any  authority  to  administer  the  estate 
of  the  first  testator,  the  bondsmen  of  an  administrator  of  an  executor 
are  not  liable  for  the  default  of  their  principal  in  accounting  for  the 
proceeds  of  the  property  belonging  to  the  first  estate. 
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4.  An  administrator  of  an  executor  has  no  greater  interest  in  the  prop- 

erty belonging  to  the  estate  of  which  his  deceased  was  executor, 
or  duty  to  perform  in  regard  to  it,  than  any  creditor  or  person  into 
whose  hands  the  property  m'ight  temporarily  come. 

5.  Where  the  administrator's  bond  was  conditioned  that  the  administrator 

should  perform  all  orders  and  decrees  of  the  Probate  Court  by  the 
administrator  to  be  performed  in  the  premises,  the  bondsmen  were 
not  liable  for  the  failure  of  the  administrator  to  perform  an  order 
of  the  Probate  G)urt  not  entered  in  the  estate  being  administered. 

Error  to  Circuit  Court,  Lenawee  county;  Guy  M.  Chester, 
Judge. 

Action  by  Richard  H.  Robbins  against  Walter  C.  Burridge 
and  others.  From  a  judgment  in  favor  of  the  plaintiff,  certain 
defendants  appeal. 

Reversed. 

Salsbury  &  O'Mealey,  for  appellants.  • 

Watts,  Smith  &  Baldwin  and  Frederick  B.  Wood,  for  appellee. 

Montgomery,  C.  J. —  This  is  an  action  on  an  administrator's 
bond  commenced  by  declaration,  and  it  appears  by  the  record 
that  on  the  7th  day  of  August,  1891,  David  B.  Meeker,  of  the 
village  of  Tecumseh,  in  Lenawee  county,  departed  this  life,  leav- 
ing a  last  will  and  testament,  and  possessed  of  real  and  personal 
estate  in  said  county  of  the  estimated  value  of  $11,000  or  there- 
abouts; and,  afterward,  Charles  Burridge,  of  said  village,  was 
duly  appointed  by  the  Probate  Court  of  said  county  executor  of 
the  will  of  said  deceased,  and  entered  upon  the  duties  of  said 
appointment.  On  the  3d  day  of  April,  1894,  he  filed  his  first 
annual  administration  account,  and  no  further  account  appears 
to  have  been  filed  by  him  in  said  estate,  and  on  the  27th  day  of 
February,  1897,  he  died.  On  the  6th  day  of  April,  1897,  upon 
the  petition  of  the  widow  of  said  Charles  Burridge,  Walter  C. 
Burridge,  his  son,  was  duly  appointed  administrator  of  the 
estate  of  said  Charles  Burridge,  deceased,  and  filed  the  adminis- 
tration bond,  with  these  appellants,  Peter  B.  Sutfin  and  John 
Linton,  as  his  sureties,  and  assumed  the  duties  of  said  appoint- 
ment, but  did  nothing  more.  No  inventory  was  filed,  no  com- 
VoL.  VII  —  7 
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missioners  appointed,  no  debts  paid,  no  accounting  had,  or  no 
distribution.  On  the  7th  day  of  June,  1897,  Fred  B.  Wood,  of 
the  said  village  of  Tecumseh,  was  duly  appointed  by  said  Pro- 
bate Court  administrator  de  bonis  non  with  the  will  annexed  of 
the  estate  of  David  B.  Meeker,  deceased,  filed  his  administration 
bond,  and  entered  upon  the  duties  of  his  appointment.  On  the 
loth  day  of  April,  1898,  the  said  Walter  C.  Burridge  filed  his 
petition  in  said  Probate  Court  in  the  estate  of  said  David  B. 
Meeker,  in  which,  after  reciting,  among  other  things,  that  he 
was  the  administrator  of  the  estate  of  Charles  Burridge,  de- 
ceased, and  that  Charles  Burridge  was  appointed  administrator 
(executor)  of  the  estate  of  David  B.  Meeker,  he  states  "that 
he  desires  to  file  the  final  account  of  said  administrator  [execu- 
tor], and  prays  that  a  time  and  place  may  be  assigned  for  exam- 
ination and  allowance  of  such  final  account  in  said  estate."  Said 
administration  account  of  Charles  Burridge  was  filed  by  the 
said  Walter  C.  Burridge  in  said  Probate  Court,  which  said 
account  was  afterward  duly  examined  and  allowed  by  an  order 
of  said  Probate  Court;  the  said  Fred.B.  Wood,  as  administrator 
aforesaid,  consenting  thereto.  On  said  accounting  said  Pro- 
bate Court  found  "  that  there  still  remains  due  from  the  estate 
of  said  Charles  Burridge,  as  belonging  to  said  estate  of  said 
David  B.  Meeker,  deceased,  the  sum  of  $4,939.69,  consisting  of 
money  at  hand,  and  ordered  that  "  the  said  Walter  C.  Burridge 
pay  the  sum  of  $4,939.69  to  the  said  Walter  B.  Wood,  and  take 
his  receipt  therefor,  and  that  on  filing  such  receipt  with  this 
court  that  the  estate  of  Charles  Burridge  be  discharged,  and  his 
bond  as  late  executor  be  canceled."  And,  the  said  Walter  C. 
having  failed  to  pay  over  said  sum  to  the  said  Fred  B.  Wood 
pursuant  to  said  order,  said  Fred  B.  Wood,  as  such  administra- 
tor, filed  his  petition  in  the  Probate  Court,  asking  said  court  to 
make  an  order  granting  him  leave  to  sue  and  prosecute  the 
administration  bond  of  the  said  Walter  C.  Burridge,  and,  after 
due  notice  of  the  hearing  of  said  petition,  sureties  of  Walter  C. 
Burridge  appeared  in  said  court,  and  filed  written  objections 
to  the  granting  of  the  prayer  of  said  petition ;  and  on  said  hear- 
ing an  order  was  duly  made  by  said  Probate  Court  granting 
leave  to  said  Fred  B.  Wood,  as  such  administrator,  to  bring 
an  action  in  the  Circuit  Court  for  said  county  on  the  said  bond 
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of  the  said  Walter  C.  Burridge,  and  this  action  is  brought 
against  appellants  as  sureties  on  said  bond.  And  said  cause 
was  thereafter  duly  brought  on  for  trial  before  the  court  with 
a  jury,  and  by  direction  of  the  court  the  jury  rendered  a  verdict 
therein  in  favor  of  the  plaintiff,  and  against  the  sureties,  for 
$4,000,  being  the  full  penalty  of  the  administration  bond  of  the 
said  Walter  C.  Burridge.  The  contention  of  the  appellant  is 
that  the  liability  of  Burridge,  for  which  a  judgment  has  been 
recovered  against  his  sureties,  did  not  fall  within  the  conditions 
of  the  bond  signed  by  them.  The  appellee  contends  not  only 
that  the  obligation  is  within  the  terms  of  the  bond,  but  that  the 
order  of  the  Probate  Court,  allowing  the  final  account  in  the 
Meeker  estate  filed  by  Walter  C.  Burridge,  is  an  adjudication 
which  binds  the  sureties,  and  also  that  the  order  permitting  suit 
to  be  brought  upon  this  bond  is  res  adjudicata,  and  determines 
the  liability  of  the  sureties. 

The  conditions  of  the  administrator's  bond  were  the  statutory 
ones :  First,  that  he  should  make  an  inventory ;  second,  admin- 
ister the  estate  of  the  deceased ;  third,  render  an  account  of  his 
administration;  and,  further,  perform  all  orders  of  the  Probate 
Court  by  the  administrator  to  be  performed  in  the  premises. 
If  the  rendering  of  the  account  in  the  Meeker  estate,  and  the 
payment  of  the  money  to  the  administrator  de  bonis  non  of  that 
estate,  were  not  duties  of  Walter  C.  Burridge,  as  administrator 
of  Charles  Burridge,  it  seems  clear  that  these  sureties  are  not 
estopped  to  assert  that  fact  by  an  order  made  in  the  Meeker 
estate. in  a  proceeding  of  which  they  had  no  notice.  (See  Wets- 
ler  V.  Fitch,  52  Cal.  638.) 

The  other  question  raised  by  t)ie  appellee,  namely,  whether 
the  order  granting  leave  to  the  plaintiff  to  sue  the  bond  is  res 
judicata  as  to  his  right  to  maintain  the  action,  is  a  question  of 
more  difficulty.  Reference  is  had  to  Clark  v.  Fredcnburg  (43 
Mich.  263,  5  N.  W.  306),  in  which  language  is  used  which  would 
apparently  sustain  the  appellee's  contention.  The  language  em- 
ployed was  not  necessary  to  a  determination  of  the  case,  and 
we  think  the  later  decisions  of  the  court  have  defined  the  effect 
of  such  an  order  properly.  The  sureties  may  appear,  it  is  true, 
and  the  question  may  be  open  to  consideration  by  the  probate 
judge  as  to  whether  there  is  enough  to  justify  vesting  the  sure- 
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ties  with  an  action  on  the  bond.  But  we  think  it  is  not  con- 
templated that  the  merits  of  the  case  shall  there  be  finally  deter- 
mined, but,  on  the  contrary,  that  the  appropriate  forum  in  which 
to  litigate  the  question  is  the  Circuit  Court  in  which  the  action 
on  the  bond  is  brought.  (See  Perkins  v.  Cheney ^  114  Mich.  568, 
72  N.  W.  595,  and  cases  cited.) 

On  the  merits  of  the  case,  the  question  presented  is  whether, 
under  the  statutes  of  this  State,  the  executor  of  an  executor, 
who  assumes  to  take  control  of  the  assets  of  the  first  estate, 
renders  the  sureties  of  his  bond  liable  for  his  default  in  paying 
over  and  accounting  for  the  proceeds  of  such  property.  Un- 
doubtedly, at  common  law,  the  executor  owed  the  duty  to  ad- 
minister the  estate  of  the  first  testator.  But  the  interesting 
question  is  presented  as  to  what,  if  any,  control  over  the  assets 
of  the  first  estate  such  second  executor  now  has,  in  view  of  our 
statute  (3  Comp.  Laws,  §  9320),  which  reads:  "The  executor 
of  an  executor  shall  not,  as  such,  have  any  authority  to  admin- 
ister the  estate  of  the  first  testator ;  but  on  the  death  of  the  only 
surviving  executor  of  any  will,  administration  of  the  estate  of 
the  first  testator,  not  already  administered,  may  be  granted  with 
the  will  annexed,  to  such  person  as  the  Probate  Court  may 
judge  proper."  Statutes  with  the  same  purpose  in  view  have 
been  passed  in  various  States.  In  Wisconsin,  the  language  of 
the  statute  is  somewhat  different.  Section  3258  of  the  Revised 
Statutes  of  Wisconsin  reads :  "An  executor  of  an  executor  shall 
have  no  authority  to  commence  or  maintain  any  action  or  pro- 
ceeding relating  to  the  estate,  effects  or  rights  of  the  testator 
of  the  first  executor,  or  to  take  any  charge  or  control  thereof, 
as  such  executor."  While  this  language  is  more  specific  than 
that  of  our  statute,  the  end  in  view  was  evidently  the  same.  In 
Reed  v.  Wilson  (73  Wis.  497,  41  N.  W.  716),  it  was  held  that 
the  executor  of  an  executor  could  not  be  called  upon  to  render 
an  account  of  the  administration  of  his  intestate,  and  it  was 
said  that,  "  under  these  sections,  it  appears  to  us  that  the  execu- 
trix of  the  estate  of  Alexander  Wilson  has  no  duty  to  perform 
in  regard  to  the  settlement  of  the  estate  of  Terry,  merely  by 
reason  of  the  fact  that  she  is  the  executrix  of  her  husband's 
will.  She  is  a  stranger  to  the  administration  or  execution  of 
the  will  of  Terry,  and  can  no  more  be  called  upon  to  settle  that 
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estate  than  if  she  ha^  not  been  named  as  executrix  of  the  will 
of  her  husband."  The  case  of  Quinby  v.  Walker  (14  Ohio  St. 
193)  also  has  a  bearing  on  the  question.  Real  estate  belong- 
ing to  the  minor  heirs  had  been  sold,  and  bonds  given  to  Nehe- 
miah  Scott,  as  administrator.  These  bonds  came  to  the  pos- 
session of  James  G.  Scott,  as  executor  of  Nehemiah.  An  action 
was  brought  to  recover  of  the  defendants  as  sureties  on  the 
bond  executed  by  them  and  James  G.  Scott  for  the  faithful  ad- 
ministration of  the  estate  of  Nehemiah  Scott.  The  court  say : 
"  Did,  then,  the  bonds  which  are  claimed  to  have  been  collected 
by  James  G.  Scott  as  executor  belong  in  any  substantial  sense 
to  his  testator  at  the  time  of  his  death?  Were  they  goods, 
chattels,  or  credits  of  the  testator  which  it  became  the  duty  of 
his  executor  to  administer?  We  think  they  are  shown  not  to 
have  been  assets  of  the  estate.  The  testator  was,  in  respect  to 
them,  a  mere  trustee,  who  had  faithfully  fulfilled  his  trust  up  to 
the  time  of  his  death.  The  whole  beneficial  interest  in  them 
was  in  the  heirs  of  William  Moore  and  their  assignees,  and 
neither  creditors,  heirs,  nor  legatees  of  the  testator  could  assert 
a  claim  to  them  or  their  proceeds.  If  it  be  claimed  that  Nehe- 
miah Scott  received  these  bonds  as  the  administrator  of  William 
Moore's  estate,  an'd  that  they  were  assets  of  that  estate,  then, 
clearly,  the. executor  of  Nehemiah  could  not,  as  such,  succeed 
to  and  carry  on  the  former  administration.  The  duty  of  com- 
pleting that  administration  devolved  on  the  coadministrator, 
John  Moore,  who  survived  Nehemiah  Scott."  We  are  cited  to 
no  case  which  sustains  the  contention  of  the  plaintiff  as  to  the 
right  of  the  administrator,  as  such,  to  act,  in  a  case  like  the 
present,  under  a  statute  like  ours.  The  general  rule  is  that  the 
contracts  of  sureties  shall  be  strictly  construed.  In  the  light 
of  this  statute,  providing,  in  terms,  that  the  executor  of  a  de- 
ceased executor  shall  not,  as  such,  administer  the  estate  of  the 
first  testator,  how  can  it  be  said  that  the  sureties  on  this  bond 
understood  that  they  were  undertaking  for  the  faithful  admin- 
istration of  such  estates  ? 

It  is  suggested  by  counsel  for  the  appellee,  that  Walter  C.  Bur- 
ridge,  as  executor  of  his  father's  estate,  had  an  interest  in  the 
assets  of  the  estate  of  Meeker,  and  that  it  became  his  duty  to 
take  charge  of  them,  and  see  that  they  were  properly  turned 
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over  to  the  administrator  de  bonis  non,  when  appointed,  and  we 
were,  at  first,  much  impressed  with  this  view.  But,  upon  con- 
sideration, we  are  unable  to  say  that  Walter  C.  Burridge  had 
any  greater  interest  in  this  property  than  creditors  of  the  estate 
might  have  had.  Moreover,  it  was  no  more  his  duty  to  protect 
the  estate  of  Charles  Burridge  by  caring  for  property  of  this 
character  than  it  was  of  the  next  of  kin  of  Charles  Burridge, 
or  of  any  person  into  whose  hands  the  property  might  be  tem- 
porarily cast  by  the  decease  of  Charles  Burridge.  As  adminis- 
trator of  Charles  Burridge,  he  had  no  authority  to  administer 
the  Meeker  estate.  We  think  this  statute,  properly  construed, 
must  limit  the  obligations  of  these  sureties  to  an  undertaking  to 
see  that  the  estate  which  came  into  the  hands  of  Walter  C.  Bur- 
ridge, as  administrator  of  his  father's  estate,  was  properly  ad- 
m.inistered,  and  that  the  obligation  of  the  bond  does  not  cover 
the  conversion  of  the  property  of  the  Meeker  estate  by  Burridge. 
•  The  suggestion  is  made  in  the  brief  of  counsel  that  the  obli- 
gation of  the  bond  is  extended  by  the  last  clause,  which  is  the 
condition  that  the  administrator  "  shall  perform  all  orders  and 
decrees  of  the  Probate  Court  by  the  said  administrator  to  be 
performed  in  the  premises."  We  think  this  is  no  enlargement 
of  the  undertaking  of  the  sureties.  Unless*  the  order  of  the 
Probate  Court  is  one  made  in  relation  to  the  estate. of  Charles 
Burridge,  it  does  not  come  within  the  terms  of  the  bond. 
The  judgment  will  be  reversed,  and  a  new  trial  ordered. 

Long,  J.,  did  not  sit.    The  other  justices  concurred. 


BoYER  et  al.  vs.  Robinson. 

[Supreme  Court  of  Washington,  Sept.  13,  1901 ;  26  Wash.  117,  66  Pac.  119.] 

Wills  —  Liability  of  Devisees  —  Payment  of  Claims  Due 
Estates  —  Right  of  Creditors  of  Devisees  —  Actions  — 
Pleading. 

I.  In  an  action  by  the  trustees  under  a  nonintervention  will,  an  averment 
that  they  have  duly  qualified  and  accepted  the  trust,  and  are  the 
acting  executors,  sufficiently  shows  that  they  are  executors,  though 
it  is  not  alleged  that  letters  testamentary  have  been  granted  to  them. 


BOYER  ET  AL.  v.  ROBINSON.  103 

2.  Where  a  devisee  at  testator's  death  is  indebted  to  him  in  an  amount 
exceeding  his  share  in  the  estate,  a  judgment  creditor  of  such 
devisee  cannot  claim  a  lien  on  such  interest  superior  to  the  claim 
of  the  executors  to  sell  such  interest  to  pay  the  devisee's  indebted- 
ness to  the  estate  and  the  debts  of  the  estate  and  expenses  of  ad- 
ministration. 

Appeal  from  Superior  Court,  Walla  Walla  county;  Thomas 
H.  Brents,  Judge. 

Action  by  Eugene  H.  Boyer  and  another,  as  executors  of  the 
will  of  John  F.  Boyer,  deceased,  against  James  L.  Robinson. 
From  a  judgment  in  favor  of  complainants,  defendant  appeals. 

Affirmed. 

Wellington  Clark,  for  appellant. 

B.  L,  &  J,  L,  Sharpstein,  for  respondents. 

Reavis,  C.  J. —  John  F.  Boyer  died  testate.  His  personal  estate 
was  of  the  value  of  $31,703  and  the  real  estate  $117,000.  He 
left  seven  children,  to  whom  he  bequeathed  and  devised  his 
estate  in  equal,  undivided  shares.  Franklin  D.  Boyer,  one  of 
his  sons,  was,  before  his  father's  death,  indebted  to  him  in  the 
sum  of  $58,797,  and  was  insolvent.  When  John  F.  Boyer,  tes- 
tator, died,  the  son,  Franklin  D.  Boyer,  was  indebted  to  appel- 
lant, Robinson,  upon  a  judgment  in  the  sum  of  $1421.23,  with 
attorney's  fees  and  costs.  Such  judgment  having  been  duly 
entered  of  record  in  the  county  in  which  the  real  estate  was 
situated,  appellant  claims  a  lien  on  all  the  interest  in  the  real 
estate  of  the  deceased  inherited  by  Franklin  D.  Boyer,  the  judg- 
ment debtor.  Respondents  claim  that  the  judgment  debtor  of 
appellant  was  indebted  to  his  father  at  the  time  of  his  death  in 
an  amount  exceeding  the  value  of  the  interest  he  inherited  from 
his  father,  and  that  the  executors  have  the  power  to  sell  the 
interest  of  Franklin  D.  Boyer  in  the  estate  to  pay  his  indebted- 
ness to  the  estate,  and  for  the  purpose  of  paying  the  debts  of 
the  estate  and  expenses  of  the  administration.  This  suit  is  to 
remove  the  cloud  that  appellant's  judgment  lien  casts  on  the 
real  estate.    The  bill  filed  by  respondents  alleges  the  death  of 
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the  testator  in  Walla  Walla  county  on  the  8th  of  February, 
1897,  and  that  prior  to  his  death  he  had  duly  executed  his  last  1 

will,  which  had  been  approved  and  admitted  to  probate,  the  ap- 
pointment of  respondents  as  executors,  the  devise  of  all  his 
estate  to  the  seven  children,  share  and  share  alike,  and.  that  the 
will  contained  the  following  provision :  "  I  hereby  nominate 
and  appoint  Franklin  D.  Boyer,  Eugene  H.  Boyer,  and  John  E. 
Boyer,  or  the  survivors,  the  executors  of  this  my  last  will  and 
testament,  and  request  and  direct  that  no  bond  or  other  security 
of  any  kind  be  required  of  them,  or  either  of  them,  and  that  in 
the  administration  of  my  said  estate  they  act  according  to  their 
best  judgment.  And  it  is  my  further  desire,  and  I  hereby  direct, 
that  my  estate  shall  be  settled  in  the  manner  provided  in  this 
will,  and  that  letters  testamentary  or  of  administration  shall  not 
be  required,  but  that  my  estate  shall  be  settled  without  the 
intervention  of  any  court  whatever,  except  that  notice  to  cred- 
itors shall  be  given  in  the  manner  required  by  law,  and  upon  the 
expiration  of  the  time  for  presenting  claims,  all  claims  not 
before  presented  shall  be  by  the  court  duly  adjudged  to  be 
barred.  And  I  authorize  and  empower  my  executors  or  the 
survivors  to  make  sales  of  real  estate  or  personal  property  or 
release  mortgages  without  the  necessity  of  applying  to  probate 
or  other  court  for  an  order  of  sale,  and  without  the  necessity 
of  reporting  such  sale  to  any  probate  or  other  court,. or  obtain- 
ing an  order  of  confirmation  thereof;  it  being  my  will,  wish, 
and  desire  that  my  said  executors  or  the  survivors  shall  handle 
and  manage  my  estate  the  same  as  I  could  if  living,  and  I  au- 
thorize and  empower  a  majority  of  my  said  executors  or  a 
majority  of  the  survivors  to  do  any  and  all  acts  which  the  full 
number  of  said  executors  are  authorized  to  do  under  the  terms 
of  this  my  last  will  and  testament."  A  general  demurrer  was 
filed  to  the  complaint,  which  was  overruled,  and,  defendant 
electing  to  stand  upon  the  demurrer,  judgment  was  thereupon 
entered,  granting  the  relief  prayed  for  in  the  complaint 

It  is  urged  in  support  of  the  demurrer  that  there  is  no  direct 
allegation  that  respondents  are  executors;  that,  after  setting 
forth  the  will,  they  allege  only  that  they  "duly  qualified  and 
accepted  the  trust  thereby  created,  and  ever  since  have  been, 
and  now  are,  the  duly  qualified  and  acting  executors."  Cer- 
tainly the  facts  stated  show  they  are  trustees,  with  authority  to 
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sue,  and  are  duly  appointed  executors.  The  objection  that  there 
is  no  allegation  that  letters  testamentary  have  been  granted  is 
immaterial,  for  this  is  a  nonintervention  will.  {Newport  v.  New- 
port, 5  Wash.  114,  31  Pac.  428;  Smith  v.  Smith,  15  Wash.  239, 
46  Pac.  234.) 

But  the  main  contention  urged  by  appellant  is  that  the  lien  of 
his  judgment  against  Franklin  D.  Boyer  is  superior  to  the  claim 
of  the  estate,  which  is  designated  as  a  general  indebtedness; 
that  at  any  rate  the  heir's  share  of  the  realty  vested  in  the  judg- 
ment debtor  upon  the  death  of  the  testator,  and  thus  the  lien 
of  the  judgment  attached  to  all  the  interest  of  the  heir  in  the 
real  estate.  It  is  urged  that  at  common  law  the  real  property 
in  decedent  was  not  liable  in  any  case  for  the  payment  of  his 
simple  contract  debts,  and  that  under  this  rule  a  debt  due  from 
an  heir  or  devisee  to  the  decedent  could  not  be  offset  against, 
or  retained  from,  his  portion  of  the  real  estate  by  the  executor 
or  administrator;  and  a  number  of  authorities  are  referred  to 
to  sustain  this  rule.  But  under  our  law  the  real  property  is 
subject  to  the  payment  of  the  simple  contract  debts  of  the 
decedent. 

It  is  urged  that,  as  appellant  was  the  more  vigilant  creditor, 
his  right  is  superior  to  the  right  of  respondents.  Several  au- 
thorities are  cited  to  support  this  conclusion,  among  which  are 
Scobee  v.  Bridges  (87  Ky.  427,  9  S.  W.  299),  and  Thompson  v. 
Myers  (95  Ky.  597,  26  S.  W.  1014).  It  is  also  argued  that  be- 
cause sections  4627-4632,  Ballinger's  Annot.  Codes  &  Stat.,  rela- 
tive to  the  subject  of  advancement,  provide  for  a  lien  for  ad- 
vancements in  favor  of  the  estate,  there  is  some  implication  that 
no  lien  was  reserved  upon  debts  due  the  estate  from  one  of  the 
heirs  or  devisees.  It  may  be  conceded  that  the  rule  urged  by 
appellant  has  some  support  in  authority,  but  we  think  the  weight 
of  authority,  as  well  as  equitable  principles,  do  not  recognize 
such  rule.  The  better  and  largely  accepted  view  is  very  well 
stated  in  Oxsheer  v.  Nave  ([Tex.  Sup.],  40  S.  W.  7)  :  "All  the 
courts,  except  those  which  adhere  to  the  theory  that  it  is  a  race 
of  diligence  between  the  administrator  and  other  creditors  of 
the  heir  who  is  indebted  to  the  estate,  hold  that  a  creditor  of 
such  heir  can  acquire  no  better  right  in  the  estate  than  that  held 
by  the  heir  himself.  Since,  when  the  heir  owes  the  estate  more 
than  the  value  of  his  share,  and  does  not  pay  his  debt,  he  has 
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no  interest  in  the  other  property  of  the  estate,  it  necessarily 
follows,  as  we  think,  that  a  creditor,  by  a  sale  and  purchase 
under  judicial  process  of  his  nominal  interest,  can  acquire  no 
right  in  the  property."  Upholding  the  same  doctrine  are  found 
Fiscus  V.  Fiscus  ( [Ind.  Sup.],  26  N.  E.  831)  ;  Streety  v.  McCurdy 
([Ala.],  16  So.  686)  ;  In  re  Dickinson's  Estate  ([Pa.  Sup.],  23 
Atl.  1053)  ;  Blackler  v.  Boott  (114  Mass.  24).  It  seems  apparent 
that  before  the  devisee  can  have  a  distributive  interest  in  the 
estate  his  debt  due  the  estate  must  be  settled.  The  interest  of 
the  devisees  cannot  be  disturbed  until  the  assets  of  the  estate 
are  determined.  The  averments  of  the  complaint  show  that 
Franklin  D.  Boyer  has  in  fact  no  interest  in  the  estate.  The 
claim  of  lien,  then,  is  an  unsubstantial  cloud  upheld  by  appel- 
lant. It  is  in  the  way  of  the  settlement  of  the  estate  and  the 
trust  committed  to  the  executors. 

We  think  the  complaint  states  a  cause  of  action,  and  the  judg- 
ment is  affirmed. 

White,  Fullerton,  Dunbar,  and  Anders,  JJ.,  concur. 


Miller  vs.  Miller, 

[Supreme  Court  of  Appeals  of  Virginia,  Sept.  12,  1901 ;  99  Va.  125,  662, 

39  S.  E.  597.1 

Wills  —  Construction  —  Intention  of  Testator. 

Testator  bequeathed  a  life  estate  in  all  his  property  to  his  wife,  with 
remainder  to  his  brother,  and  directed  his  executor  to  support  B., 
a  minor,  so  long  as  she  should  remain  a  member  of  testator's  family, 
or  until  she  should  become  twenty-one  years  of  age.  At  the  time 
of  the  drawing  of  the  will,  testator's  family  consisted  of  himself,  his 
wife,  the  brother,  and  B.  Held,  that  B.,  not  having  left  the  home, 
was  entitled  to  support  until  she  was  twenty-one,  although  the  wife 
had  died  and  the  brother  had  come  into  possession  of  the  estate. 

Appeal  from  Circuit  Court,  Augusta  county. 

Actions  by  Lottie  Bowen  against  Joseph  Miller,  and  by  the 
administrator  of  Christiana  Miller  against  Joseph  Bowen,  and 
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by  Lottie  Bowen  against  Joseph  Miller.    The  actions  were  tried 
together,  and  from  the  decree  Lottie  Bowen  appeals. 
Modified. 

J,,  /.  L.  &  R.  Bumgardner,  for  appellant. 
Curry  &  Glenn,  for  appellee. 

Keith,  P. —  Noah  Miller  died  in  December,  1895,  leaving  a 
will,  which  is  as  follows : 

"  I,  Noah  Miller,  being  of  sound  mind  and  disposing  memory, 
and  knowing  the  uncertainty  of  human  life,  do  make  and  declare 
this,  my  last  will  and  testament,  revoking  all  others,  in  manner 
and  form  as  follows,  to  wit : 

"(i)  I  appoint  my  brother,  Joseph  Miller,  as  the  executor 
of  this,  my  last  will  and  testament. 

"  (2)  I  will  and  direct  that  my  said  executor  shall  dispose  of 
all  the  surplus  hay  and  grain,  if  any,  on  hand,  and  apply  the 
proceeds  thereof  to  paying  my  part  of  just  debts  as  soon  after 
my  decease  as  he  can. 

"  (3)  I  direct  that  my  executor  shall  take  proper  care  of  Lottie 
Bowen,  supplying  her  with  comfortable  wearing  apparel,  food, 
etc.,  as  long  as  she  remains  a  member  of  my  family,  or  until 
she  becomes  to  be  twenty-one  years  of  age.  I  desire  to  be  dis- 
tinctly understood  that  her  support  shall  cease  as  soon  as  she 
arrives  at  the  age  of  twenty-one  years. 

"  (4)  I  will  and  bequeath  to  my  beloved  wife,  Christiana  Miller, 
my  entire  interest  in  my  real  estate,  and  also  in  my  personal 
property,  as  long  as  she  remains  my  unmarried  widow,  or  until 
her  decease,  should  that  occur  before  she  marries.  Should  she 
marry,  then  she  forfeits  her  entire  interest  to  the  property,  and 
after  her  death  or  marriage  the  entire  property,  both  real  and 
personal,  reverts  to  my  brother,  Joseph  Miller.  I  desire  to  be 
understood  that  my  brother,  Joseph  Miller,  is  to  manage  the 
business  on  the  farm  just  as  it  has  been  done  during  my  natural 
life. 

"  In  witness  whereof  I  have  hereunto  set  my  hand  and  seal 
this  the  14th  day  of  December,  1895.     Noah  Miller.     [Seal.]" 

Some  time  in  1898,  his  widow,  Christiana  Miller,  died,  and 
Joseph  Miller,  the  testator's  brother  and  executor,  became  en- 
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titled  to  the  whole  estate  of  Noah  Miller,  real  and  personal,  in 
accordance  with  the  terms  of  the  will. 

A  short  time  before  the  death  of  Mrs.  Miller,  Lottie  Bowen, 
who  is  named  in  the  will  of  Noah  Miller,  by  her  father,  as  next 
friend,  filed  her  bill  in  chancery  to  have  her  rights  under  the 
will  of  Noah  Miller  ascertained. 

The  administrator  of  the  widow,  Christiana  Miller,  brought 
a  chancery  suit  against  Joseph  Miller  and  others,  and  Lottie 
Bowen  also  brought  an  action  of  trover  against  Joseph  Miller 
for  the  recovery  of  a  horse.  The  last-named  case  seems,  by 
consent,  to  have  been  heard  along  with  the  chancery  suits.  The 
commissioner  in  chancery  made  one  report  covering  all  three 
cases,  and  they  are  all  disposed  of  in  the  decree  appealed  from, 
which  decides  that  Lottie  Bowen  is  not  entitled  to  recover  the 
horse  for  which  she  sued  at  law,  and  that  Christiana  Miller's 
administrator  do  recover  of  Joseph  Miller,  executor,  the  sum 
of  $144,10,  with  interest  from  July  10,  1898. 

The  controversy  as  to  the  ownership  of  the  horse  and  the 
decree  in  favor  of  Christiana  Miller's  administrator  are  below 
the  jurisdiction  of  this  court.  The  subjects  involved  in  these 
suits  have  no  connection  with  each  other,  nor  with  the  suit  of 
Lottie  Bowen,  brought  to  establish  her  rights  under  the  will  of 
Noah  Miller.  They  were  heard  together  and  disposed  of  by 
the  same  decree  from  motives  of  convenience  and  economy,  and 
with  these  observations  we  shall  dismiss  them  from  further  con- 
sideration. 

The  principal  suit  presents  questions  of  interest  by  no  means 
easy  of  solution. 

Lottie  Bowen  came,  when  a  child  of  tender  years,  to  live  in 
the  family  of  Noah  Miller,  who  seems  to  have  treated  her  with 
kindness  and  affection.  In  his  will  he  directs  his  executor  to 
take  proper  care  of  her,  "  supplying  her  with  comfortable  wear- 
ing apparel,  food,  etc.,  as  long  as  she  remains  a  member  of  my 
family,  or  until  she  becomes  twenty-one  years  of  age."  About 
three  years  after  the  death  of  the  testator  she  went  upon  a  visit 
to  her  father,  in  Albemarle  county,  and  upon  her  return  with 
her  father  after  an  absence  of  a  few  weeks  Joseph  Miller  refused 
to  receive  her,  stating  that  her  father  could  take  better  care  of 
her  than  he  could.  During  her  absence  Christiana  Miller  died, 
and  under  the  terms  of  Noah  Miller's  will  his  whole  estate,  real 
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and  personal,  had  passed  to  his  brother,  Joseph.  The  commis- 
sioner to  whom  the  case  was  referred  finds  that  neither  Lottie 
nor  her  father  ever  abandoned  or  renounced  the  provision  made 
for  her  in  the  will,  and  that  Lottie  was  entitled  to  recover  the 
sum  of  $io  per  month  from  the  death  of  Mrs.  Miller  until  she 
becomes  twenty-one  years  of  age,  and  the  court  decreed  accord- 
ingly. 

We  do  not  think  the  evidence  shows  any  act  upon  the  part 
of  Lottie  Bowen  which  should  defeat  or  impair  her  right  to 
recover.  It  is  true  that  the  provision  is  made  for  her  as  long 
as  she  remains  a  "  member  of  my  family,"  and  it  may  be  that, 
if  she  married,  or  refused  to  remain  a  member  of  the  family,  and 
her  father  had  failed  or  declined  to  exercise  his  parental  author- 
ity to  induce  her  to  return,  or  had  forbidden  her  to  return,  the 
executor  might  well  have  taken  the  position  that  he  was  ready 
to  comply  with  the  will,  and  to  provide  for  her  as  a  member  of 
the  family,  but  that  he  was  under  no  obligation  to  commute  her 
clothing  and  support  into  a  money  equivalent.  But  no  such 
case  is  presented.  This  girl,  with  the  consent  of  Joseph  Miller 
and  Christiana  Miller,  went  upon  a  visit  to  her  father.  After  a 
few  weeks  she  was  willing  to  return,  and  her  father  showed  his 
approval  of  her  return  by  going  with  her.  Joseph  Miller,  who 
had  become  vested  with  his  brother's  whole  estate,  and  charged 
with  Lottie's  maintenance,  refused  to  receive  her.  He  seeks 
now  to  justify  his  conduct  by  the  interpretation  which  he  asks 
the  court  to  place  upon  the  will  of  Noah  Miller. 

We  agree  with  counsel  for  appellant  that  the  question  to  be 
decided  is,  "  How  long  is  the  executor  required,  under  the  will, 
to  continue  to  provide  for  Lottie  ?  "  that  it  is  only  by  virtue  of 
the  directions  given  to  him  by  the  will  that  the  executor  owes 
any  duty  to  her,  and  that  we  must  endeavor  to  ascertain  from 
the  will  itself  the  intent  of  the  testator  upon  this  point. 

It  is  clear  that  the  provision  is  to  terminate  when  the  bene- 
ficiary attains  the  age  of  twenty-one  years.  It  seems  that  the 
testator  expected  that  Lottie  should  continue  after  his  death  to 
remain  with,  and  be  provided  for  as  a  member  of,  his  family, 
but  it  is  not  reasonable  to  suppose  that  he  meant  that  her  sup- 
port should  be  withdrawn  upon  her  ceasing  to  be  a  member  of 
his  family  if  the  cessation  of  that  relation  was  brought  about 
without  fault  on  her  part,  but  by  the  arbitrary  act  of  his  brother, 
who  thereby  relieved  himself  of  a  burden  upon  the  estate  be- 
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queathed  to  him.  When  the  will  was  written,  the  family  of 
Noah  Miller  consisted  of  himself,  his  wife,  his  brother,  and  Lot- 
tie Bowen.  He,  of  course,  did  not  intend  that  the  provision  for 
Lottie  should  end  when  the  family  as  then  constituted  ceased 
to  be.  It  could  not  come  into  existence  under  his  will  until 
after  his  death,  and  upon  his  death  in  literal  strictness  "his" 
family  passed  out  of  existence.  Did  it  cease  upon  the  death  of 
his  widow?  We  think  not.  When  the  testator  uses  the  term 
"  my  family,"  he  is  speaking  of  a  conception  in  his  own  mind  — 
an  entity,  so  to  speak  —  different  from  and  independent  of  the 
units  of  which  it  was  composed.  He  could  not  have  intended 
doing,  on  so  solemn  an  occasion,  the  vain  thing  of  making  a 
provision  which  should  be  dependent  upon  the  continuance  of 
his  family  as  it  was  then  composed ;  and  it  clearly  appears  from 
his  will  that  he  contemplated  that  the  support  provided  might 
continue  for  a  number  of  years,  and  was  to  be  unconditionally 
determined  only  when  Lottie  reached  the  age  of  twenty-one. 
Within  that  time  he  must  have  known  that  death  would  not 
improbably  still  further  diminish  the  family  circle  from  which 
he  was  shortly  to  disappear.  Had  he  foreseen  the  death  of  his 
wife,  can  we  believe  that  he  would  have  regarded  it  as  the  total 
extinction  of  his  family,  and  as  the  event  which  was  to  terminate 
his  bounty?  His  wife  might  have  survived  until  Lottie  became 
twenty-one  years  of  age,  or  might  have  died  immediately,  and 
in  fact  did  die  within  three  years  after  the  execution  of  the  will. 
Why  should  the  bounty  to  Lottie  end  with  the  death  of  his  wife? 
It  was  in  no  degree  made  dependent  upon  services  rendered  or 
to  be  rendered  by  her  to  his  wife,  or  to  any  one  else.  It  was  a 
spontaneous  benefaction,  which  he  contemplated  might  continue 
until  she  became  twenty-one  years  of  age,  but  was  to  cease 
unconditionally  at  that  time.  Nor  do  we  think,  for  like  reasons, 
that  the  death  of  Joseph  Miller  would  affect  Lottie's  right. 

We  are  of  opinion  that  there  is  no  error  in  the  decree  of  the 
Circuit  Court.  It  may  happen,  however,  that  from  some  super- 
venient cause  the  provision  made  in  the  will  may  be  forfeited, 
and  to  provide  for  such  a  contingency  the  decree  will  be 
amended  by  reserving  leave  for  any  party  to  apply  for  any 
relief  to  which  he  or  she  may  be  entitled,  and,  as  amended, 
affirmed. 

Affirmed. 
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Bunnell  et  al,  vs.  Bunnell.* 

[Court  of  Appeals  of  Kentucky,  Sept.  20,  1901;  64  S.  W.  420.] 

Deeds  —  Delivery  —  Acceptance  —  Arbitration  '  and  Award 
— Compromise  of  Controversy  as  to  Infant's  Lands  — 
Opening  of  Judgment  Against  Infant  —  Res  Adjudicata 
—  Equity. 

1.  Where  the  grantor  has  executed  and  acknowledged  a  deed,  and  caused 

it  to  be  recorded  in  the  proper  office,  a  rebuttable  presumption  arises 
that  the  deed  was  delivered  on  the  day  of  its  date;  but  such  facts 
raise  no  presumption  of  an  acceptance  by  the  grantee,  save  where 
a  clearly  beneficial  interest  is  conferred. 

2.  If  the  grantor  intends  the  execution  of  the  deed  as  a  delivery,  and 

this  is  known  to  and  understood  by  the  grantee,  and  they  treat  the 
estate  as  having  passed  thereby,  the  deed  will  have  that  effect, 
though  it  be  left  in  the  possession  of  the  grantor. 

3.  A  father  executed  deeds  conveying  to  his  two  sons,  W.  and  C,  all 

his  property,  real  and  personal,  and  assigned  to  them  certain  notes. 
The  grantor  had  the  deeds  recorded,  and  declared  repeatedly  that  he 
had  given  all  his  property  to  his  boys,  and  acquiesced  in  W.'s  claim 
of  ownership.  W.  had  possession  of  the  notes,  and  persons  who 
wished  to  borrow  money  were  referred  by  the  father  to  him.  The 
parties  occupied  the  same  house  as  one  family,  and  \V.  died  there. 
After  his  death  the  deeds  and  notes  were  found  in  possession  of 
the  grantor,  with  whom  C.  appears  in  sympathy  in  a  controversy 
between  the  grantor  and  the  infant  child  of  W.  as  to  the  title  to  the 
property.  Held,  that  there  was  both  a  delivery  and  acceptance  of 
the  deeds  and  assignments  of  the  notes. 

4.  An  agreement  purporting  to  be  an  agreement  to  arbitrate  a  contro- 

versy as  to  the  title  to  real  and  personal  property,  in  which  an  in- 
fant heir  was  represented  by  her  statutory  guardian  and  by  her 
mother  as  next  friend,  is  not  binding  on  the  infant,  as  the  agreement 
in  fact  surrendered  the  infant's  title  to  the  property,  and  provided 
for  its  division  by  the  arbitrators  among  persons  who  had  no  sem- 
blance of  claim  thereto. 

5.  A  controversy  as  to  the  title  to  property,  in  order  to  constitute  a  con- 

sideration for  a  compromise  or  a  family  settlement,  must  be  a  real 
one,  and  the  question  must  be  one  about  which  well-informed  lawyers 
and  judges  might  easily  differ. 


*  Reported  by  Edward  W.  Hines,  Esq.,  of  the  Frankfort  bar,  and  for- 
merly State  reporter. 
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6.  Gen.  Stat,  chap.  80,  art.  2,  providing  that,  if  a  guardian  of  an  in- 

fant shall  believe  that  he  can  save  the  estate  or  advance  the  inter- 
est of  the  ward  by  a  settlement  of  a  controversy  concerning  the 
lands  of  such  infant  by  compromise  of  the  matter  in  suit,  he  shall 
have  power  to  do  so  "  with  the  approbation  of  the  court,"  super- 
seded the  common  law,  as  this  statute  must  be  assumed  to  embrace 
all  the  law  of  the  State  on  that  subject;  and  a  compromise  of  such 
a  controversy  by  the  guardian  while  the  statute  was  in  force,  with- 
out the  approbation  of  the  court,  was  void. 

7.  An  order  that  a  pending  action  as  to  the  matter  in  controversy  be 

"dismissed  settled"  is  not  such  " approbation. of  the  court"  as  is 
required  to  give  validity  to  the  settlement,  as  it  does  not  appear 
that  the  terms  of  the  settlement  were  ever  submitted  to  the  court 
for  its  approval. 

8.  Where  an  infant  seeks  to  open  a  judgment  for  an  error  not  appear- 

ing on  the  face  of  the  record,  as  authorized  by  Civ.  G)de  Prac, 
§  518,  the  judgment  sought  to  be  opened  cannot  be  made  the  basis 
of  a  plea  of  res  ad  judicata, 

9.  The  maxim  that  "  they  who  seek  equity  must  do  equity  "  applies  to  all 

litigants  alike,  and  what  would  have  been  required  of  -an  adult 
litigant  as  his  own  act  the  court  will  impose  on  an  infant  as  a  con- 
dition of  its  action  in  her  behalf. 
10.  Where  a  father  conveyed  all  his  property  to  his  two  sons,  he  and 
his  wife,  the  mother  of  grantees,  remaining  in  possession,  were  en- 
titled in  good  conscience  to  a  reasonable  support  upon  and  out  of  the 
proceeds  of  that  property  as  long  as  they  lived,  and,  therefore,  an 
infant  heir  of  one  of  the  grantees,  who  seeks  by  an  equitable  action 
to  set  aside  a  settlement  of  a  controversy  with  the  grandfather  as  to 
the  title  to  the  property,  is  not,  though  granted  the  relief  sought  en- 
titled to  rents  during  the  grandfather's  life,  and,  so  long  as  his  widow 
survives,  her  comfortable  support  must  be  a  charge  on  the  land,  to 
be  borne  equally  by  the  part  of  each  grantee,  while  the  value  of  any 
permanent  improvements  made  upon  plaintiff's  portion  since  her 
father's  death  must,  to  the  extent  the  value  of  the  land  has  been  in- 
creased thereby,-  be  set  off  against  rents  accruing  since  the  grand- 
father's death. 

Appeal  from  Circuit  Court,  Hart  county. 

"  To  be  officially  reported." 

Action  by  Lillian  Bunnell,  by  her  guardian,  against  C.  R. 
Bunnell  and  others,  to  set  aside  a  judgment  and  abrogate  an 
agreement  of  arbitration  and  all  proceedings  thereunder,  and 
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to  recover  possession  of  land,  and  for  rents  and  interest.    Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Reversed. 

Lewis  McQuown,  W.  J.  Macey,  and  5.  W.  Bradburn,  for  ap- 
pellants. 

John  E,  Du  Bose,  Edward  W.  Hines,  and  H,  W,  Curie,  for 
appellee. 

O'Rear,  J.—  On  the  i8th  day  of  August,  1880,  J.  H.  Bunnell 
conveyed  to  his  sons,  W.  E.  Bunnell  and  appellant  Charles  R. 
Bunnell,  all  his  lands  in  Hart  county,  Ky.,  in  severalty,  for 
their  lives,  with  remainder  to  their  bodily  heirs,  reserving  to 
himself  and  wife,  appellant  Martha  A.  Bunnell,  respectively, 
a  life  estate  therein.  At  this  time  both  his  sons  named  were 
living  with  him,  and  were  unmarried ;  Charles  R.  being  a  minor. 
William  E.  thereafter  married  appellee  Minnie  R.  Price  (then 
Minnie  R.  Munford).  On  August  19,  1884,  after  the  marriage, 
and  directly  after  the  birth  of  appellee  Lillian  Bunnell,  the  first- 
born and  only  issue  of  William  E.  and  Minnie  R.  Bunnell,  J.  H. 
Bunnell  and  wife  executed  another  deed  conveying  their  life 
estate  in  the  lands  above  mentioned  to  the  sons  of  William  E. 
and  Charles  R.  The  consideration  for  these  deeds  was  love 
and  affection.  When  J.  H.  Bunnell,  with  his  wife,  signed  the 
deeds,  they  were  left  by  the  grantors  with  the  county  clerk  for 
record,  and  were  recorded.  On  the  date  of  the  last  deed,  J.  H. 
Bunnell,  for  the  same  consideration,  presumably,  assigned  to 
the  sons  named  all  his  cash  notes,  amounting  to  about  $7,000, 
by  writing  on  the  back  of  each  note  in  the  usual  form.  It  is 
alleged  by  the  appellees  that  he  also  gave  and  delivered  to  the 
sons  named  all  his  other  personal  property,  stock,  furniture, 
etc.  The  parties  continued  to  reside  at  the  old  homestead,  con- 
stituting but  one  family.  About  one  year  after  the  execution 
of  the  last  deed,  William  E.  Bunnell  died  intestate.  His  widow, 
with  the  child,  stopped  at  her  father's,  who  lived  a  short  distance 
from  the  Bunnell  home,  after  the  funeral.  Upon  the  advice  of 
her  father,  W.  B.  Craddock  was  appointed  administrator  of  the 
estate  of  the  decedent,  and  Joel  T.  Price  as  the  guardian  of 
the  child.  The  old  man,  J.  H.  Bunnell,  was  of  eccentric,  whim- 
VoL.  VII  — 8 
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sical  disposition;  a  nervous  dyspeptic,  his  physician  testified. 
A  son-in-law,  by  the  name  of  Brownlee,  who  seems  to  have 
incurred  the  deep-seated  dislike  of  J.  H.  Bunnell,  sent  word  to 
his  father-in-law  that  the  probable  result  of  his  confiding  gen- 
erosity would  be  that  he  would  be  turned  out  of  house  and  home 
by  the  strangers  appointed  over  the  estate  of  his  deceased  son. 
The  fears  of  the  old  man  were  evidently  worked  upon  to  a  con- 
siderable extent,  for  he  so  forgot  his  antipathy  to  Brownlee  as 
to  send  for  him,  and  to  make  him  a  confidential  agent  in  em- 
ploying counsel,  with  a  view  to  saving  the  property  from  the 
administrator  and  guardian.  As  a  result  of  Brownlee's  efforts 
and  the  legal  advice  he  procured,  J.  H.  Bunnell  declined  to 
surrender  to  William  E.  Bunnell's  representatives  any  of  the 
property  named.  Actions  were  then  instituted  by  the  adminis- 
trator, joining  the  infant  and  her  mother,  as  next  friend,  and 
by  the  guardian,  seeking  to  recover  respectively  their  propor- 
tions of  the  property  involved  in  the  conveyance  and  assign- 
ments first  referred  to.  After  the  suits  were  brought,  Brownlee 
appeared  again  on  the  scene, —  he  says,  at  the  instance  of  J.  H. 
Bunnell;  but  whether  so,  or  as  self-constituted  emissary  to  the 
widow,  may  not  be  satisfactorily  shown.  He  told  her  that,  be- 
cause the  deeds  and  notes  "  had  never  been  delivered  "  by  J.  H. 
Bunnell,  his  title  to  the  lands  and  money  had  not  passed,  and 
that  she  and  her  child  would  lose  everything.  Besides,  J.  H. 
Bunnell,  angered  ^by  her  action,  was  going  to  sue  her  father 
on  some  notes  owing  by  him,  and  included  in  those  thought  to 
have  been  assigned ;  that  he  would  be  sold  out  and  ruined ;  and, 
furthermore,  that  J.  H.  Bunnell  would  spend  every  dollar  of  the 
estate  before  he  would  yield.  After  consultation  with  her  father 
and  attorney,  W.  B.  Martin,  she  yielded  to  the  suggestion  of 
Brownlee  to  arbitrate  the  matters  in  litigation.  Brownlee  testi- 
fies that  he  reported  these  conversations  to  J.  H.  Bunnell. 

The  agreement  of  arbitration  signed  by  the  parties  is  as  fol- 
lows: "Whereas,  a  controversy  exists  between  the  under- 
signed W.  B.  Craddock,  administrator  of  W.  E.  Bunnell,  de- 
ceased, Minnie  R:  Bunnell,  widow  of  said  W.  E.  Bunnell,  Lillian 
Bunnell,  the  only  child  and  heir  at  law  of  said  W.  E.  Bunnell,  de- 
ceased, and  Joel  T.  Price,  guardian  for  said  Lillian  Bunnell,  on 
the  one  side,  and  J.  H.  Bunnell  and  C.  R.  Bunnell  on  the  other 
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side;  and  whereas,  the  said  W.  B.  Craddock,  administrator  as 
aforesaid,  Minnie  R.  Bunnell,  in  her  own  right  and  as  next  friend 
of  said  Lillian  Bunnell,  on  the  27th  day  of  October,  1885,  ^^^^ 
their  suit  in  equity  in  the  Hart  Circuit  Court  against  the  said  J- 
H.  Bunnell  and  C.  R.  Bunnell,  wherein  the  said  plaintiffs  seek  to 
recover  of  the  defendants  therein  certain  personal  property, notes, 
and  money,  and  an  interest  in  a  tract  of  land  therein  described, 
containing  about  45  acres,  on  which  Luther  Akin  now  resides  in 
Hart  county,  Ky. ;  and  whereas,on  the  7th  day  of  November,  1885, 
the  said  Minnie  R.  Bunnell  and  Lillian  Bunnell,  by  Joel  T. 
Price,  her  guardian,  also  filed  another  suit  in  the  Hart  Circuit 
Court  against  the  said  J.  H.  Bunnell  and  C.  R.  Bunnell,  in 
which  they  seek  to  recover  of  the  said  J.  H.  Bunnell  a  certain 
tract  of  land  situated  in  Hart  county,  Ky.,  on  which  the  said 
J.  H.  Bunnell  now  lives,  which  lies  north  and  east  of  a  dividing 
line  running  through  a  tract  whereon  said  J.  H.  Bunnell  now 
lives,  commencing  on  a  limestone  in  J.  H.  Bunnell's  and  Har- 
riet Bunnell's  line;  thence  with  the  meanders  of  a  stone  fence 
N.,  25  W.,  23  1-5  poles,  to  a  limestone ;  thence  N.,  40  E.,  33  1-4 
poles,  to  a  limestone  and  post  oak  pointers;  thence  N.,  21  W., 
22  7-20  poles,  to  a  limestone  and  post  oak  pointers ;  thence  W., 
24  11-20  poles,  to  a  limestone ;  thence  N.,  54  W.,  6  1-5  poles,  to 
a  limestone;  thence  N.,  46  W.,  14  poles,  to  a  limestone;  thence 
N.,  4  W.,  22  poles,  to  a  limestone;  thence  N.,  67  W.,  32  9-10 
poles,  to  a  limestone  post  oak  pointers ;  thence  S.,  60  W.,  23  7-10 
poles,  to  a  limestone ;  thence  S.,  59  W.,  30  11-20  poles  to  a  lime- 
stone in  J.  H.  Bunnell's  and  J.  H.  Moss'  line ;  and  whereas,  said 
parties  are  willing  and  anxious  to  have  said  controversy  concern- 
ing the  title  and  ownership  of  the  said  real  and  personal  property 
settled  and  determined  without  further  litigation,  the  said  J.  H. 
Bunnell  and  C.  R.  Bunnell  denying  the  right  and  title  of  the 
plaintiffs  in  and  to  the  said  property :  Now,  therefore,  the  said 
parties  aforesaid,  the  said  Lillian  Bunnell  acting  through  Joel 
T.  Price,  her  statutory  guardian,  and  Minnie  R.  Bunnell,  her 
next  friend,  and  each  of  the  others  acting  for  himself,  do  now 
agree  that  the  said  matter  of  difference  herein  before  referred 
to  be  submitted  to  the  arbitration  of  W.  B.  Craddock,  Joel  T. 
Price,  H.  C.  Martin,  and  Lewis  McQuown,  who  we  agree  may 
fully  settle  and  determine  the   said  matters  and  dispute,  and 
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bind  ourselves  to  abide  by  their  award ;  and  in  settling  the  said 
controversy  the  said  arbitrators  are  to  divide  and  distribute  the 
whole  estate  now  owned  and  possessed  by  the  said  J.  H.  Bun- 
nell, real  and  personal,  equally  between  the  following  persons, 
to  wit :  Lillian  Bunnell  and  her  mother,  Minnie  R.  Bunnell,  the 
widow  of  W.  E.  Bunnell,  to  take  one  share  in  right  of  the  said 
W.  E.  Bunnell;  Mary  E.  Brownlee,  wife  of  W.  D.  Brownlee, 
another  share;  James  C.  Woodward,  William  C.  Woodward, 
Samuel  Lee  Woodward,  and  George  Henry  Woodward,  only 
children  and  heirs  at  law  of  Georgianna  Woodward,  deceased, 
another  share;  Eliza  J.  Woodward,  wife  of  H.  P.  Woodward, 
another  share ;  and  another  share  to  C.  R.  Bunnell.  But  before 
the  said  arbitrators  shall  proceed  to  divide  and  distribute  the 
said  estate  of  J.  H.  Bunnell,  they  may  first  set  apart  to  the  said 
J.  H.  Bunnell  and  Martha  Ann  Bunnell,  his  wife,  who  unite  in 
this  agreement,  out  of  said  estate,  whatever  property,  real  and 
personal,  the  said  arbitrators  shall  deem  just  and  proper  for 
the  said  J.  H.  Bunnell  and  his  wife's  support  and  maintenance 
during  their  said  lives,  but  whatever  shall  be  allotted  them  is 
to  be  the  property  of  J.  H.  Bunnell  absolutely.  In  making  the 
distribution  of  said  estate  of  J.  H.  Bunnell  the  arbitrators  shall 
proceed  upon  the  basis  that  the  deed  claimed  to  have  been  made 
by  J.  H.  Bunnell  to  his  sons,  W.  E.  Bunnell  and  C.  R.  Bunnell, 
under  which  the  plaintiffs  in  said  suits  assert  the  title  to  the 
lands  referred  to  in  the  petition  in  said  cases,  are  each  void 
and  inoperative ;  and  said  arbitrators  shall  also  take  into  consid- 
eration each  and  all  advancements  made  to  any  of  the  children 
or  grandchildren  of  the  said  J.  H.  Bunnell  by  him  in  money  or 
property,  and  charge  each  of  the  said  children  with  what  the 
arbitrators  may  deem  just  and  proper  under  all  these  circum- 
stances ;  and  said  arbitrators  shall  also  allow  to  the  widow  and 
child  of  W.  E.  Bunnell  whatever  they  may  deem  just  and  proper 
out  of  said  estate  on  account  of  labor  or  services  by  W.  E.  Bun- 
nell performed  for  the  said  J.  H.  Bunnell  since  he  has  arrived 
at  the  age  of  twenty-one  years.  The  said  J.  H.  Bunnell,  for  the 
purpose  of  enabling  said  arbitrator  to  act,  shall  submit  an  in- 
ventory of  his  estate,  real  and  personal,  and  the  same  shall  then 
be  divided  as  aforesaid,  and  the  portion  allotted  to  each  child 
designated ;  the  said  Lillian  and  Minnie  to  take  such  parts  of  the 
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share  to  be  allotted  to  them  as  by  law  they  would  be  entitled 
to,  and  as  if  W.  E.  Bunnell  had  died  intestate  seized  and  pos- 
sessed of  the  same.  In  making  the  divisions  of  the  estate  afore- 
said the  arbitrators  may  allot  lands,  notes,  money,  or  personalty, 
either  alone  or  both  together,  to  any  or  all  of  the  said  children. 
If  the  said  arbitrators  shall  disagree,  they  may  call  in  an  asso- 
ciate with  them, —  some  other  person,  who  shall  act  with  them 
as  arbitrators,  and  shall  have  all  the  power  and  authority  named 
in  this  agreement.  The  arbitrators  are  also  to  proceed  upon  the 
basis  that  the  notes  now  in  possession  of  J.  H.  Bunnell,  payable 
to  or  assigned  to  C.  R.  Bunnell  and  W.  E.  Bunnell,  or  either 
of  them,  shall  be  considered  as  part  of  the  estate  of  J.  H.  Bun- 
nell for  distribution.  H.  P.  Woodward  and  Eliza  J.  Woodward, 
his  wife,  W.  D.  Brownlee  and  Mary  E.  Brownlee,  his  wife,  and 
C.  R.  Bunnell,  each  unite  in  this .  agreement,  and  consent  to 
accept  the  parts  of  said  estate  that  may  be  allotted  to  each  of 
them  in  full  satisfaction  of  their  respective  shares  in  the  estate 
of  said  J.  H.  Bunnell.  This  Dec.  4th,  1885.  J.  H.  Bunnell. 
C  R.  Bunnell.  Minnie  R.  Bunnell.  W.  B:  Craddock,  Adm'r 
of  W.  E.  Bunnell,  Deceased.  Joel  T.  Price,  Guardian  for 
Lillian    Bunnell.     Eliza    J.    Woodward.     H.    P.    Woodward. 

her 
Mary   E.   Brownlee.      W.    D.     Brownlee.      Martha   Ann    X 

mark 
Bunnell.     Attest:    Lewis  McQuown." 

Under  this  paper  the  persons  named  therein  as  arbitrators, 

being  then  at  the  residence  of  J.  H.  Bunnell,  made  a  list  of  the 

personal  property  exhibited  by  him,  adding  to  it  the  value  of  the 

lands,  as  follows: 

(i)  We  find  the  land  belonging  to  J.  H.  Bunnell  worth  as 
follows : 

The  forty-five  acres $1,000  00 

The  180  acres s 5,400  00 

Total  land  $6,400  00 

Cash  notes 6,086  73 

The  other  personal  estate 1467  00 

Total $I3»9S3  73 
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After  charging  the  children  named  in  the  above  agreement 
with  certain  sums  reported  to  have  been  advanced  to  them  by 
J.  H.  Bunnell  (W.  E.  Bunnell  having  received  nothing  on  that 
account),  putting  the  estate  into  ^hotchpot,  and  after  deducting 
$3,000  set  apart  to  J.  H.  Bunnell,  they  divided  the  remainder 
among  all  his  children,  treating  appellee  Lillian  and  her  mother 
as  the  representatives  of  William  E.,  deceased,  and  awarding 
them  $3,c^5.74,  plus  $500,  allowed  "  on  account  of  the  services 
of  W.  E.  Bunnell  since  he  was  21  years  of  age."  Thereupon, 
the  sum  just  stated  having  been  paid  to  Lillian's  guardian,  and 
to  Minnie  R.  Bunnell  (to  the  former,  it  is  stated  in  appellant's 
answer,  $1,805.67),  the  suits  instituted  in  the  Hart  Circuit  Court 
to  recover  the  whole  of  William  E.'s  interest  (one-half  in  value) 
of  the  estate,  now  appraised  by  the  arbitrators  at  $13,95373,  are 
"  dismissed  settled,"  by  orders  to  that  effect  entered  of  record. 
J.  H.  Bunnell  has  since  died  testate,  giving  all  his  property  to 
appellant  Charles  R.  Bunnell,  charged  with  the  support  of  his 
mother.  LilHan  Bunnell,  by  her  guardian,  instituted  this  action 
in  the  Hart  Circuit  Court  for  a  new  trial  of  the  actions  first 
above  named,  and  which  had  been  ordered  to  be  dismissed  set- 
tled, and  to  abrogate  the  agreement  of  arbitration  and  all  pro- 
ceedings under  it,  to  recover  possession  of  the  property  con- 
veyed to  her  father  by  the  proceedings  dated  August,  1880,  and 
August,  1884,  and  for  rents  and  interest.  The  Circuit  Court 
granted  her  the  relief  prayed  for,  referring  the  cause  to  the 
master  to  ascertain  the  extent  that  appellants,  by  lasting  im- 
provements erected,  had  enhanced  the  value  of  William  E.'s 
land,  and  to  ascertain  the  value  of  rents  of  same. 

The  record  discloses  but  little  controversy  of  fact.  First,  it 
is  insisted  by  appellants  that  the  deeds  and  notes  were  never 
delivered  by  J.  H.  Bunnell,  and,  therefore,  the  deeds  and  assign- 
ments were  ineffectual  to  pass  his  title.  It  will  be  seen  by  what 
follows  that  even  this  issue  becomes  one  of  law  more  than  of 
fact,  because  there  is  little  or  no  conflict  or  proof  as  to  the  cir- 
cumstances attending  the  execution  of  the  deeds  and  assignment 
of  the  notes.  Next,  it  is  the  contention  of  appellants  that  the 
arbitration  and  award  by  the  guardian,  mother,  and  next  friend 
on  the  one  part,  and  J.  H.  Bunnell  and  C.  R.  Bunnell  on  the 
other,  are  good  in  law  to  bind  the  infant's  estate ;  or,  if  not  good 
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as  a  common-law  arbitration,  that  as  a  family  settlement  and 
compromise  of  a  doubtful  claim  it  will  be  upheld.  Then  it  is 
earnestly  argued  by  appellant  that  the  orders  dismissing  the 
cases  "  settled  "  are  res  ad  judicata,  and  are  so  pleaded  in  bar. 
Finally,  the  equities  of  appellants,  as  the  real  representatives 
of  J.  H.  Bunnell,  and,  in  any  event,  their  right  to  be  restored 
to  the  status  quo  if  the  matter  is  reopened  it  is  claimed  by  appel- 
lants, would  leave  the  parties  substantially  where  they  were  placed 
by  the  award  of  the  arbitrators. 

I.  It  becomes  necessary  to  determine  first  what  estate,  if  any, 
William  E.  Bunnell  took  in  the  lands  and  notes  by  the  convey- 
ances referred  to,  as  the  solution  of  that  question  will  largely 
control  the  others  raised.  That  the  deeds  were  executed  by  the 
sigrtatures  and  due  acknowledgments  of  J.  H.  Bunnell  and  wife, 
and  were  properly  recorded  by  his  direction,  it  is  not  denied. 
But  it  is  claimed  that,  notwithstanding  this,  J.  H.  Bunnell  con- 
tinued to  hold  the  deeds,  and  never  "delivered"  them  to  the 
grantees.  What,  in  law,  is  a  sufficient  delivery  of  such  an  in- 
strument? In  McConnell  v.  Brown  (Litt.  Sel.  Cas.  466),  this 
court  held:  "A  deed  must  take  effect  from  its  delivery,  and 
the  delivery  is  always  presumed  to  have  been  made  on  the  day 
of  the  date  of  the  deed.  It  may,  indeed,  be  averred  and  proved 
to  have  been  on  a  different  day ;  but  the  natural  as  well  as  legal 
presumption  is  that  it. was  on  the  same  day,  and  that  presump- 
tion stands  until  the  contrary  is  proved."  And  in  Ford  v.  Greg- 
ory's Heirs  (10  B.  Mon.  180),  it  was  said:  "The  delivery  of  a 
deed  is  always  presumed  to  have  been  made  on  the  day  of  its 
date,  and  its  subsequent  acknowledgment  does  not  change  this 
presumption,  but  the  delivery  may  be  proved  to  have  occurred 
at  a  different  time.  As,  however,  a  delivery  is  necessary  to  the 
validity  and  complete  execution  of  a  deed,  it  must  have  been 
made  before  the  deed  can  be  acknowledged.  {McConnell  v. 
Brown,  6  Litt.  Sel.  Cas.  465 ;  Speed  v.  Brooks,  7  J.  J.  Marsh. 
120.)  But  the  law  does  not  require  the  clerk  to  ascertain  or  to 
certify  the  time  of  the  delivery,  and,  as  the  acknowledgment  is 
only  evidence  of  an  antecedent  delivery,  and  the  date  of  the 
deed  is  only  prima  facie  evidence  of  the  time,  other  evidence 
is  admissible  to  prove  the  time  when  the  delivery  was  actually 
made."     In  Alexander  v.  De  Kermel  (81  Ky.  356),  after  com- 
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menting  on  the  two  opinions  quoted  from  above,  the  court,  by 
Chief  Justice  Hargis,  said :  "  The  acknowledgment  is  a  fact 
which  may  be  proven  to  show  delivery,  but,  standing  alone,  it 
does  not  establish  a  presumption  of  delivery,  and  for  many  good 
reasons  it  ought  not  to  do  so.  It  only  requires  the  act  of  the 
grantor  to  make  the  acknowledgment,  and  it  would  be  danger- 
ous policy  to  allow  such  weight  to  an  act  of  his  own  as  to  make 
it  prima  facie  evidence  of  the  important  fact  of  delivery,  which 
requires  the  concurrence  of  the  grantee."  Delivery  is  the  act 
finally  that  divests  the  grantor  of  title,  and  acceptance  the 
concurring  act  that  invests  the  grantee.  One  may  be  estab- 
lished by  entirely  different  proof;  and,  indeed,  to  have  occurred 
on  a  different  occasion,  from  the  other.  Upon  reconsideration  of 
these  cases,  we  are  inclined  to  adhere  to  the  doctrine  that,  when 
the  grantor  has  executed  a  deed  by  signing  it,  completely 
acknowledging  it,  and  causing  it  to  be  lodged  for  record,  and 
recorded  in  the  proper  office  of  registry,  under  the  authority  of 
Ford  V.  Gregory's  Heirs  and  McConnell  v.  Brown  (supra),  a 
prima  facie  case  is  made,  or  presumption  is  raised,  that  he  has 
delivered  the  instrument  on  the  day  of  its  date;  this  presump- 
tion, of  course,  subject  to  be  rebutted  by  competent  proof  of 
either  a  nondelivery  in  fact,  or  of  a  delivery  at  another  time  than 
the  date  of  the  instrument.  Such  facts,  however,  raise  no  pre- 
sumption of  an  acceptance  by  the  grantee  (Owings  v.  Tucker, 
90  Ky.  297,  13  S.  W.  1078),  save  where  a  clearly  beneficial 
interest  is  conferred.  In  Davis  v.  Garrett  ([Tenn.  Sup.],  18  S. 
W.  113),  Judge  LuRTON,  speaking  for  that  court,  said:  "The 
latest  case  on  the  subject  is  that  of  Swiney  v.  Swiney  (14  Lea, 
316).  There  the  court  reaffirm  the  doctrine  of  McEwen  v. 
Troost  (i  Sneed,  186),  and  Thompson  v.  Jones  {i  Head,  576), 
and  hold  that,  where  the  grantor  causes  the  actual  registration 
of  the  deed,  it  constitutes  a  pri7na  facie  case  of  delivery.  The 
act  of  registration,  upon  the  direction  of  the  grantor,  is  highly 
significant  of  his  purpose  to  give  effect  to  his  deed.  He  has 
thereby  put  it  beyond  his  power  to  recall  the  instrument  from 
the  public  records,  and  gives  creditors  and  purchasers  notice 
of  the  state  of  the  title.  It  ought  to  require  strong  circum- 
stances to  rebut  the  presumption  of  delivery  arising  from  such 
conduct."     (Also  Sweetland  v.  Buell,  164  N.  Y.  541,  58  N.  E. 
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663;  Horn  V.  Broyles  [Tenn.  Ch.  App.],  62  S.  W.  297.)  To 
overcome  this  presumption  of  delivery,  appellants  urge  the  fact 
that  the  deeds  and  notes  are  found  in  the  possession  of  J.  H. 
Bunnell.  It  has  already  been  stated  that  the  parties  occupied 
the  same  house,  and  as  one  family.  William  E.  Bunnell  died 
there,  and  his  widow  and  babe  were  absent  thereafter  from  the 
place.  Charles  R.  appears  as  in  sympathy  with  his  father.  Thus 
the  fact  of  actual  custody  of  the  papers  at  the  institution  of  the 
original  suits  loses  much  of  its  natural  weight,  and  might  be 
easily  explained  in  full  accord  with  the  presumption  of  pre- 
vious delivery. 

So  far  we  have  considered  this  question  as  if  an  actual  manual 
delivery  of  the  deeds  was  necessary.  But  such  is  not  the  law. 
No  particular  form  of  procedure  is  required  to  effect  a  delivery. 
It  is  not  essential  that  the  paper  be  actually  transferred.  If  the 
grantor,  when  executing  it,  intends  it  as  a  delivery,  and  this  is 
known  to  and  understood  by  the  grantee,  and  they  treat  the 
estate  as  having  actually  passed  thereby,  it  will  have  that  effect, 
though  the  instrument  be  left  in  the  possession  of  the  bargainor. 
(Washb.  Real  Prop.  261 ;  Cecil  v.  Beaver,  28  Iowa,  241,  4  Am. 
Rep.  174;  Tobin  v.  Bass,  85  Mo.  654,  55  Am.  Rep.  392;  Ward 
v.  Small,  90  Ky.  198,  13  S.  W.  1070;  Gould  v.  Day,  94  U.  S. 
405,  24  L.  Ed.  232.)  Delivery  may  be  shown  by  acts  without 
words,  or  words  without  acts,  or  by  both  combined.  (Hughes 
v.  Easten,  4  J.  J.  Marsh.  573,  20  Am.  Dec.  230;  Shoptaw  v. 
Ridgway  [Ky.],  60  S.  W.  723;  Martin  v.  Bates  [Ky.],  50  S.  W. 
38;  Ward  V.  Small,  supra.)  In  addition  to  the  circumstances 
related  above,  the  following  were  shown  by  the  evidence :  The 
grantor,  J.  H.  Bunnell,  after  the  execution  of  the  deeds,  ap- 
pears to  have  told  as  many  as  ten  different  persons,  and  at 
numerous  times,  both  during  the  lifetime  of  his  son  and  since 
his  death,  that  he  had  given  the  land  (and  all  his  other  property) 
to  his  boys ;  that  he  was  not  worth  one  dollar.  Some  of  these 
conversations  were  in  the  presence  of  his  son  William  E.,  and 
one  of  them  on  the  day  the  last  deed  was  executed,  and  after  it 
had  been  left  for  record.  By  six  witnesses  it  is  shown  that  the 
grantee,  William  E.  Bunnell,  after  the  execution  of  these  deeds 
and  assignments,  claimed  the  property,  and  by  some  of  them 
that  he  asserted  acts  of  ownership  over  it.    By  some  of  the  wit- 
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nesses  it  was  shown  that  this  claim  and  authority  by  William 
E.  was  in  the  presence  of  his  father,  the  latter  acquiescing  with- 
out protest  or  other  negative  sign.  It  was  shown  by  Mrs. 
Price's  deposition  that  William  E.  had  the  actual  possession  of 
the  notes,  and  by  the  deposition  of  J.  M.  Leach  that  when  he 
applied  to  J.  H.  Bunnell  for  a  loan  he  was  referred  to  William 
E.,  and  that  he  borrowed  the  money  from  William  E.;  execut- 
ing the  note  to  him.  Further,  some  of  the  notes  inventoried  at 
the  arbitration  were,  on  their  face,  payable  to  William  E.  and  C. 
R.  Bunnell.  There  was  no  relevant  evidence  to  offset  the  fore- 
going. Charles  R.  Bunnell,  the  other  grantee  in  the  deeds  and 
assignments,  and  a  defendant  to  these  actions,  failed  to  testify. 
In  the  light  of  the  authorities  cited  and  reviewed,  and  upon  the 
facts  stated,  we  find,  that  there  was  both  a  delivery  and  an  ac- 
ceptance of  the  conveyances  and  assignments,  and  that  the  title  had 
passed  to  William  E.  Bunnell  for  the  land  described  in  the  deeds 
as  conveyed  to  him,  and  for  one-half  of  the  other  personal  prop- 
erty during  his  lifetime.  This  being  established,  there  would 
appear  nothing  to  arbitrate  when  the  agreement  was  signed. 
Nor  was  there  in  fact  an  arbitration.  At  the  outset  the  only 
matter  that  could  possibly  have  been  in  issue,  viz.,  had  there 
been  a  passing  of  this  title,  was  surrendered  in  the  agreement 
by  the  infant's  representatives,  and  the  so-called  "arbitrators" 
were  empowered  to  divide  her  property  among  a  number  of 
persons,  many  of  whom  had  no  semblance  of  claim  upon  it,  and 
were  not  parties  to  the  suits.  It  possessed  none  of  the  features 
of  an  arbitration  save  the  name. 

2.  Nor  was  it  binding  upon  the  infant  as  a  compromise  of  a 
doubtful  claim,  or  family  settlement.  "Agree  with  thine  ad- 
versary quickly  whiles  thou  art  in  the  way  with  him,"  is  a  course 
favored  by  the  courts.  So  compromises  are  encouraged.  But 
there  must  be  in  reality  a  controversy,  and  a  basis  for  it,  before 
it  can  form  the  consideration  of  such  a  settlement.  Necessarily, 
at  last,  the  right,  and,  therefore,  the  law,  must  be  on  one  side  or 
the  other  of  the  controversy,  and  it  would  not  do  to  say  that 
the  doubtful  case  must  be  one  concerning  which  no  judicial 
interpretation  has  been  applied.  But,  it  must  be  one  about 
which  well-informed  lawyers  and  judges  may  easily  differ,  and 
about  which  the  parties  themselves  do  differ.     Under  the  facts 


BUNNELL  ET  AL.  v.  BUNNELL.  123 

shown  in  this  case,  it  may  be  doubted  whether  there  was  a  basis 
for  such  a  controversy  in  fact  as  would  satisfy  the  rule.  We 
are  relieved,  however,  from  pursuing  that  investigation  further 
by  the  fact  that  in  this  State  the  subject  of  compromises  of 
infants'  property  interests  has  been  brought  under  legislative 
direction.  Article  2,  chapter  80,  General  Statutes  (then  in  force), 
provided :  "  If  a  guardian  of  an  infant,  or  a  committee  of  an 
idiot  or  lunatic,  shall  believe  that  he  can  save  the  estate  or 
advance  the  interest  of  the  ward,  idiot,  or  lunatic,  by  a  settle- 
ment, in  whole  or  in  part,  of  a  controversy  concerning  the  lands 
of  such  infant,  idiot,  or  lunatic,  by  compromise  of  the  matter  in 
suit,  he  shall  have  power  to  do  so  with  the  approbation  of  the 
court;  and  all  bonds,  agreements,  sales,  and  conveyances,  by 
him  executed  with  approbation  of  the  court,  in  furtherance  or 
execution  of  such  compromise,  shall  bind  the  infant,  idiot,  or 
lunatic,  and  their  estate;  and  the  conveyances  so  made  shall 
pass  the  estate  of  the  idiot,  lunatic,  or  infant."  It  cannot  be 
said  that  the  permission  of  the  court  was  obtained  before  this 
agreement  was  entered  into  on  behalf  of  the  infsgit  by  her  guard- 
ian, nor  that  its  terms  were  ever  submitted  to  the  court  for  its 
approval,  or  that  it  did  approve  them.  The  foregoing  statute 
has  not  been  heretofore  construed  by  this  court,  so  far  as  we 
are  able  to  find.  In  Manion  v.  Railway  Co.  (99  Ky.  504,  36  S. 
W.  530),  in  which  the  statute  was  invoked  to  defeat  a  compro- 
mise out  of  court  by  a  guardian  of  his  ward's  cause  of  action 
for  personal  injury,  the  court  considered  that  it  was  not  then 
necessary  to  construe  the  statute  further  than  to  determine 
that  it  did  not  embrace  claims  for  damages  for  personal  injuries 
of  the  infant.  The  statute,  however,  in  express  terms  prohibits 
the  compromise  by  the  guardian  of  controversies  concerning  the 
ward's  lands,  except  under  the  approving  inspection  of  the  court. 
Whatever  may  have  been  the  common-law  right  of  a  guardian 
in  such  premises,  it  is  superseded  by  the  legislative  act,  which 
must  be  assumed  now  to  embrace  all  the  law  of  this  State  on 
that  particular  subject.  (Broaddus  v.  Broaddus,  10  Bush,  299; 
Hayes  v.  Insurance  Co.  [111.  Supp.],  18  N.  E.  322,  i  L.  R.  A. 
307.)  Not  having  the  approbation  of  the  court,  the  attempted 
compromise  by  the  guardian  was  void. 

3.  The  plea  of  res  adjudicata  cannot  avail  appellant,  for  this 
suit  is  brought  for  the  express  purpose  of  setting  aside  those 
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judgments  and  procuring  a  new  trial  of  those  actions.  Had 
appellee  ignored  the  judgments,  and  sought  a  recovery  inde- 
pendent of  the  original  actions  in  which  they  were  rendered, 
the  plea  would  probably  have  been  good.  But  here  is  an  infant 
seeking  to  open  up  a  judgment,  and  for  a  new  trial  under  sec- 
tion 518,  subsection  8,  Civil  Code  Practice,  allowing  a  new  trial 
of  an  action  "  for  errors  in  a  judgment,  shown  by  an  infant 
within  twelve  months  after  the  arriving  at  full  age."  The  error 
in  the  judgment  not  appearing  on  the  face  of  the  record,  it 
could  be  presented  only  in  the  manner  done  in  this  case.  Were 
the  plea  of  res  adjudicata  applicable  in  bar,  it  would  defeat  the 
very  purpose  of  the  provision  of  the  Code  supra, 

4.  This  suit  was  brought  in  equity,  and,  considering  its  na- 
ture and  scope,  properly  so.  It  showed  the  chancellor  where, 
whatever  may  have  been  the  intention  of  the  responsible  actors 
in  the  various  proceedings,  an  injustice  was  done  to  the  infant 
in  reference  to  her  legal  rights  in  her  property.  It  invoked  the 
aid  of  the  chancellor  in  righting  that  wrong,  and  to  that  end 
appealed  to  hi^  conscience.  Were  the  plaintiff  an  adult,  the 
chancellor  could  withhold  all  relief  till  the  plaintiff  offered  to 
do  complete  equity  to  his  adversary,  without  reference  to  the 
rules  of  law,  or  agree  to  take  the  relief  sought  subject  to  such 
equitable  condition  as  the  court  might  impose.  Here  the  plain- 
tiff is  an  infant,  incapable  alike  of  disposing  of  her  property  as 
well  as  making  any  valid  agreement  with  reference  thereto. 
However  the  tender  years  of  this  litigant  may  move  the  courts 
to  a  protecting  care  of  her  property  rights,  they  will  not  be 
allowed  to  prevail  at  the  expense  of  the  equities  of  the  other 
parties ;  and  what  would  have  been  required  of  an  adult  litigant 
as  his  own  act,  the  court  will  impose  on  the  infant  as  a  condition 
of  its  action  in  her  behalf.  "They  who  seek  equity  must  do 
equity  "  applies  to  all  litigants  alike.  Whatever  may  have  been 
the  legal  rights  of  J.  H.  Bunnell  and  his  wife,  and  their  sons, 
William  E.  and  C.  R.,  with  reference  to  this  property,  for  the 
boys  to  have  held  it,  and  denied  a  home  to  these  old  people  in 
the  days  of  their  infirmity,  would  have  shocked  the  conscience 
as  a  most  unnatural  act.  We  have  no  reason  to  suppose  that 
the  sons  would  have  done  otherwise  than  to  provide  the  old 
folks  with  a  home,  as  was  done  so  long  as  William  E.  lived. 
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The  old  people  were  there  all  the  time.  We  find  the  widowed 
mother  there.  We  will  not  compel  them  to  remove.  On  the 
contrary,  we  adjudge  that  in  good  conscience  they  are  entitled 
to  a  reasonable,  competent  support  upon  and  out  of  the  pro- 
ceeds of  that  property,  so  long  as  they  live.  Therefore  no  rents 
should  be  charged  during  the  lifetime  of  J.  H.  Bunnell.  And, 
so  long  as  his  widow  survives,  her  comfortable  support  must 
be  a  charge  upon  the  land,  to  be  borne  equally  by  Charles  R. 
Bunnell's  part  and  Lillian  Bunnell's  part.  Any  permanent  im- 
provements made  upon  William  E.  Bunnell's  portion  by  Charles 
R  or  J.  H.  since  William  E.  Bunnell's  death  should,  to  the 
extent  its  value  has  been  enhanced  thereby,  be  ascertained,  and 
set  off  against  rents  accruing  since  J.  H.  Bunnell's  death.  The 
judgment  is  reversed  to  the  extent  only  that  it  is  necessary  to 
conform  it  to  this  opinion,  and  the  cause  is  remanded  for  such 
necessary  proceedings,  not  inconsistent  herewith,  as  will  carry 
into  eflFect  the  foregoing  directions. 


Chapman  vs,  Cheney. 

[Supreme  Court  of  Illinois,  Oct.  24,  1901;   igi  111.  574,  61  N.  E.  363.] 

Wills  —  Limitation  Over  —  Remoteness  —  Life  or  Lives  in 
Being  —  Determinable  Fee. 

1.  Where  testator  devised   realty   to   unbegotten   grandchildren   only   in 

case  they  should  live  to  the  age  of  thirty,  but  provided  in  the  same 
paragraph  that  in  case  any  such  grandchild  should  die  under  thirty, 
leaving  issue,  such  issue  should  take  the  parent's  share,  the  devise  to 
grandchildren  was  not  rendered  invalid  by  reason  of  the  fact  that  the 
limitation  over  to  great-grandchildren  was  void  as  violating  the  rule 
against  perpetuities. 

2.  A  clause  in  a  will  devising  the  fee  of  all  testator's  estate  to  unborn 

children  of  his  son,  but  providing  that  no  such  grandchild  should 
acquire  an  interest  or  any  estate  of  inheritance  unless  he  should 
live  to  the  age  of  thirty,  and  in  case  of  death  before  that  age  no 
interest  in  the  estate  should  be  thereby  vested  in  any  person,  does 
not  make  the    vesting  of  any  interest  whatever  in  the  grandchildren 
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contingent  on  their  reaching  the  age  of  thirty,  but  vests  a  deter- 
minable fee,  which  becomes  absolute  on  attainment  of  the  stated  age, 
and  so  is  not  void  for  remoteness  under  the  rule  against  perpetuities. 

Appeal  from  Circuit  Court,  Jersey  county;  Robert  B.  Shir- 
ley^ Judge. 

Bill  by  Alexander  M.  Cheney  against  Theodore  S.  Chapman, 
as  executor  of  the  last  will  and  testament  of  Prentiss  D.  Cheney, 
deceased.  From  a  decree  holding  the  will  invalid,  respondent 
appeals. 

Reversed.  • 

Prentiss  D.  Cheney,  a  resident  of  Jerseyville,  in  Jersey  county, 
died  testate  in  that  city  on  July  3,  1900,  leaving  Annette  H. 
Cheney,  his  widow,  and  Alexander  M.  Cheney,  the  appellee,  his 
only  son  and  only  heir-at-law.  His  will,  which  bore  date  Janu- 
ary II,  1896,  was  admitted  to  probate  in  said  county  in  August, 
1900.  The  substance  of  the  will  is  stated  in  the  opinion  of  the 
court.  Upon  the  probate  of  the  will,  letters  testamentary  were 
granted  to  appellant,  who  thereupon  qualified  and  accepted  the 
trust,  and  entered  upon  the  discharge  of  his  duties  as  executor 
and  trustee  under  the  will.  Afterward  on  the  17th  day  of  Au- 
gust, 1900,  the  appellee,  Alexander  M.  Cheney,  mentioned  in 
said  will,  and  the  sole  heir  of  the  testator,  filed  his  bill  of  com- 
plaint in  the  Circuit  Court  of  Jersey  county,  alleging  that  cer- 
tain of  the  principal  provisions  of  the  will  (naming  them)  vio- 
late the  rule  against  perpetuities,  and  are,  therefore,  void,  and 
should  be  set  aside  as  of  no  effect.  The  bill  also  asked  that  a 
certain  deed  made  by  the  appellee  to  the  testator  in  his  lifetime 
be  set  aside,  and  that  the  appellant  be  required  to  account,  and 
also  prayed  for  general  relief.  Afterward  the  bill  was  amended 
by  eliminating  so  much  of  it  as  called  for  an  accounting  and  for 
the  setting  aside  of  said  deed.  The  bill,  as  amended,  sought  a 
construction  of  the  will  that  said  provisions  alleged  to  be  void 
for  remoteness  be  declared  void,  and  the  property  thereby  at- 
tempted to  be  devised  and  bequeathed  be  declared  to  be  intestate 
estate,  and  to  be  vested  in  the  complainant,  as  the  only  heir  of 
the  testator,  and  for  general  relief.  The  widow  was  made  a 
party,  and  answered,  but  there  was  no  controversy  as  to  her 


CHAPMAN  V.  CHENEY.  127 

interest,  and  none  between  her  and  the  appellant  or  appellee. 
The  appellant  answered  the  amended  bill,  admitting  the  facts 
alleged,  but  denying  that  the  will,  or  any  of  its  provisions,  vio- 
lates the  rule  against  perpetuities,  or  was  or  were  void.  Repli- 
cation was  filed,  but  the  cause  was,  in  effect,  heard  on  the 
amended  bill  of  appellee  and  the  answer  of  appellant.  The 
Circuit  Court,  on  the  hearing,  sustained  the  charges  of  the  bill, 
and  entered  a  decree  whereby  it  was  adjudged  that  by  the  sev- 
enth paragraph  of  the  will  the  property  devised  might  be  taken 
out  of  commerce  for  a  longer  period  than  a  life  or  lives  in  being 
and  twenty-one  years  and  nine  months  thereafter,  and  is,  therefore, 
void  for  remoteness;  and  that  the  fourth,  fifth,  sixth,  eighth, 
ninth,  tenth,  twelfth,  and  fifteenth  paragraphs  of  said  will  are 
dependent  for  their  force  and  validity  upon  said  seventh  para- 
graph, as  being  a  part  of  a  general  scheme  of  the  testator  for 
the  disposition  of  his  property,  and  that  he  did  not  intend  that 
they  should  operate  unless  said  seventh  paragraph  should  be 
valid;  and  that  they  are,  therefore,  also  void.  And  it  was  ad- 
judged that  the  testator  died  intestate  as  to  all  of  his  property 
except  that  mentioned  in  the  second,  third,  eleventh,  and  six- 
teenth paragraphs  of  the  will,  and  that  the  complainant  was,  as 
heir-at-law,  the  owner  of  all  of  said  intestate  estate,  subject  to 
the  payment  of  legacies,  etc. 

Ed.  /.  Vaughn  and  O.  B.  Hamilton,  for  appellant. 

Thomas  F.  Ferns  and  Patton,  Hamilton  &  Fatton,  for  appellee. 

Carter,  J.  (after  stating  the  facts). —  Upon  the  bill  of  the  ap- 
pellee, the  son  and  only  heir-at-law  of  the  testator,  it  was  ad- 
judged that  the  seventh  paragraph  of  the  will  violates  the  rule 
against  perpetuities,  and  is,  therefore,  void,  and  that  the  fourth, 
fifth,  sixth,  eighth,  ninth,  tenth,  twelfth,  and  fifteenth  para- 
graphs are  dependent  on  the  seventh  for  their  effect  and  valid- 
ity, and,  with  said  seventh,  constitute  one  entire  scheme  of  the 
testator,  and  that,  said  seventh  paragraph  being  void,  the  others 
mentioned  are  also  void.  The  question  was  not  raised  below, 
nor  has  it  been  in  this  court,  whether  equity  has  jurisdiction 
to  entertain  a  bill  brought  by  the  heir-at-law  simply  to  construe 
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a  will  and  determine  therefrom  whether  or  not  he,  as  such  heir, 
is  vested  with  the  legal  title  to  the  property  attempted  to  be 
devised.  We  shall  not,  therefore,  consider  whether  the  be- 
quests of  personal  property  as  made  by  the  will,  and  the  trust 
as  created,  would  or  not  render  inapplicable  the  rule  that  where 
only  legal  titles  are  involved,  and  no  other  relief  is  asked,  equity 
will  not  assume  jurisdiction  to  declare  such  legal  titles.  (See 
StrubhcT  V.  Belsey,  79  111.  307 ;  Whitman  v.  Fisher,  74  id.  147 ; 
Harrison  v.  Owsley,  172  id.  629,  50  N..  E.  227;  Bowers  v.  Smith, 
10  Paige,  133;  I  Pom.  Eq.  Tur.  352.)  If  it  should  appear  to 
the  casual  reader  that  this  rule  has  not  always  been  applied  by 
this  court,  a  closer  examination  may  show  that  the  question 
was  not  mooted  by  the  parties,  and  that  the  case  was  not  so 
foreign  to  equity  jurisdiction  as  to  obviate  the  necessity  of  rais- 
ing the  question  in  the  proper  manner.  No  such  question  hav- 
ing been  raised  in  the  case  at  bar,  it  will  be  assumed  that  it  is 
one  for  cognizance  in  equity. 

The  first  and  principal  question  is  whether  or  not  said  sev- 
enth paragraph  of  the  will  is  void  for  remoteness.  But,  before 
considering  that  question,  it  is  important  to  have  in  mind  the 
substance  of  the  preceding  paragraphs,  and  the  general  objects 
and  purposes  intended  to  be  accomplished  by  the  testator  as 
disclosed  by  his  will.  It  was  in  the  first  place  stated  in  the  will 
that  the  testator  was  desirous  of  disposing  of  all  his  property, 
real  and  personal,  and  the  first  paragraph  directs  that  payment 
of  his  funeral  expenses  and  all  his  just  debts  be  made.  The  sec- 
ond paragraph  gives  and  devises  to  the  testator's  wife,  Annette 
H.  Cheney,  the  home  in  Jerseyville  during  her  life,  and  in  ad- 
dition $25,000  absolutely,  with  the  option  of  an  annuity  of 
$2,000  in  lieu  of  said  $25,000,  said  devises  and  bequests  to  be  in 
lieu  of  dower  and  of  all  her  interest  in  the  personal  estate ;  and, 
if  she  should  elect  to  take  under  the  will,  she  was  also  given 
certain  personal  property,  consisting  of  household  and  kitchen 
furniture,  horses,  carriages,  cows,  grain,  etc.  The  third  para- 
graph gives  and  bequeaths  to  the  son,  the  appellee,  $100,  and 
all  portraits,  pictures,  books,  furniture,  clothing,  etc.,  and  heir- 
looms of  his  mother  and  grandparents  at  the  testator's  home ; 
also  the  testator's  guns,  emblems,  etc.  Paragraph  4  gives 
and  devises  all  the  residue  and  remainder  of  the  testator's  prop- 
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erty,  of  every  kind,  to  his  trustee,  the  executor  named  in  a  sub- 
sequent paragraph  (being  appellant),  to  hold  in  trust  for  cer- 
tain enumerated  purposes,  viz.,  to  lease  and  collect  the  rent  of 
real  estate,  and  to  manage  and  preserve  it;  to  loan  funds  that 
may  accumulate,  after  payment  of  debts  and  legacies;  and  out 
of  the  proceeds  arising  from  real  and  personal  property,  after 
paying  taxes  and  expenses  of  maintenance,  the  trustee  is 
authorized,  in  his  discretion,  having  in  view  the  fulfilment 
of  the  testator's  desires  as  made  known  by  the  will,  to  give  to 
said  son,  if  the  trustee  shall  deem  it  advisable,  $ioo  each  month, 
upon  the  condition  that  said  son  apply  in  person  for  the  same ; 
and  it  is  provided  that  this  allowance  shall  not  be  assignable  or 
in  any  manner  transferable,  nor  be  paid  upon  any  order  to  any 
other  person,  or  in  any  other  manner  except  to  said  son  on  his 
personal  application,  it  being  testator's  intention  that  said  pay- 
ments should  be  for  partial  support  of  his  said  son.  In  case  the 
son  shall  marry,  said  allowance  may  be  increased  to  $200  per 
month,  one-half  of  which,  in  the  discretion  of  the  trustee,  to  be 
paid  to  the  wife,  should  she  apply  for  it.  In  the  event  of  sick- 
ness or  accident  such  payments  may  be  increased  to  an  amount 
to  meet  the  exigencies,  without  extravagance ;  and  in  the  event 
of  emergencies  arising  from  intemperate  conduct,  evil  associ- 
ates, or  the  violation  of  any  law,  no  help  whatever  is  to  be  fur- 
nished by  said  trustee  and  executor.  The  fifth  paragraph  pro- 
vides that  should  the  testator's  said  son  abstain  from  the  use  of 
intoxicating  liquor  or  narcotic  drugs,  of  whatever  name  or  form, 
whether  liquid  or  otherwise,  and  conduct  himself  as  a  worthy 
citizen,  and  be  free  of  debts  or  judgments  contracted  within  the 
year  (except  for  sickness),  for  one  year  after  the  testator's  death, 
the  trustee  is  authorized,  if  deemed  by  him  prudent  and  advisa- 
ble, to  pay  said  son  $1,000;  or,  if  the  conduct  of  said  son  has  not 
been  such  as  to  convince  the  trustee  that  it  will  then  be  prudent 
and  advisable  to  grant  such  payment,  it  shall  be  postponed  until 
such  time  as  and  when  such  trustee  shall  be  so  convinced  by  his 
own  knowledge  and  personal  observation,  and  that  such  speci- 
fied conduct  and  conditions  have  continuously  existed  for  one 
full  year.  After  two  years  of  such  continuous  good  conduct, 
$1,500  may  be  paid  as  above  provided,  and  after  three  years 
$2,000,  and  after  four  years  $2,500,  and  after  five  years  $3,000; 
Vol.  VII  — 9 
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such  installments  not  to  be  assignable,  and  the  son  to  liave  no 
vested  interest  therein  until  payment  shall  have  been  made  to 
him  personally.  The  paragraph  then  provides  that,  in  the  event 
the  testatoi^s  son  shall  fulfill  the  conditions  above  set  forth  for 
five  successive  years,  he  is  to  have  possession  and  full  manage- 
ment of  one-half  of  the  testator's  lands  in  Christian  county,  to 
be  designated  and  set  apart  by  the  trustee,  and  thereafter  to 
have  all  the  rents  and  profits  of  such  half  after  paying  taxes 
and  expeilses,  and  the  monthly  payments  above  provided  for 
shall  be  no  longer  payable.  It  is  then  provided  that  if  said  son 
shall  continue  the  course  of  conduct  and  conditions  above  speci- 
fied, and  shall  after  two  years  and  within  five  years  thereafter 
save  and  accumulate  from  the  use  of  said  land,  or  by  his  own 
exertions  in  lawful  business,  or  by  his  savings  from  the  aforesaid 
payments,  $7,000  in  money  or  in  real  estate  in  his  own  name, 
unincumbered,  and  be  free  from  debts,  the  trustee  shall  then 
give  to  said  son  the  possession  and  management  of  the  remain- 
ing half  of  the  testator's  lands  in  Christian  county.  Said  para- 
graph also  gives  the  trustee  power  to  sell  and  convey  any  and 
all  of  the  testator's  real  estate,  except  the  lands  in  Christian 
county,  and  except,  also  (unless  the  widow  consents),  the  home 
place  in  Jerseyville  during  her  life ;  such  power  to  be  exercised 
in  his  discretion,  within  certain  limits  prescribed  by  the  will. 
Paragraph  6  provides  that  if  the  testator's  said  son  shall  fail 
to  fulfill  the  conditions  prescribed  in  paragraph  5  of  the  will,  by 
which  the  trustee  is  authorized  to  pay  him  $1,000  at  the  end  of 
one  year  after  the  testator's  death,  then  the  trustee  is  directed 
to  expend  not  less  than  $500  nor  more  than  $1,000  per  annum, 
in  any  lawful  manner,  to  assist  in  detecting  and  prosecuting  the 
violation  of  the  statutes  of  Illinois,  or  the  ordinances  of  the  city 
of  Jerseyville,  regulating  the  sale  of  intoxicating  liquors  or  pro- 
hibiting gambling,  wherever  such  laws  have  been  violated  within 
said  city. 

It  seems  clear  from  these  provisions  of  the  will,  and  from 
others,  that  it  was  the  intention  and  purpose  of  the  testator  to 
accomplish,  as  far  as  it  lay  in  his  power  by  the  testamentary  dis- 
position of  his  property,  two  things ;  the  first  and  principal  one 
being  to  reclaim  his  son  from  the  use  of  intoxicating  liquors, 
narcotic  drugs,  and  evil  associations,  and  to  induce  him  to  form 
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and  maintain  habits  of  sobriety,  economy,  and  industry ;  and  the 
other  was  to  preserve  his  large  estate,  and  prevent  its  dissipa- 
tion and  loss  by  the  waste  and  extravagance  of  his  son,  which 
the  will  shows  he  feared  and  sought  to  guard  against,  and,  ap- 
parently with  wise  forethought,  sought  to  make  the  latter  pur- 
pose aid  in  the  accomplishrtient  of  the  former  and  principal  one. 
As  one  of  the  means  adopted  to  accomplish  his  objects,  he 
created  a  spendthrift  trust.  It  is  the  duty  of  the  court,  in  con- 
struing a  will,  to  ascertain  as  nearly  as  possible  the  intention  of 
the  testator  as  disclosed  by  the  instrument,  and  to  give  it  such 
a  construction  as  will  carry  such  intention  into  effect.  It  is, 
of  course,  true  that  the  will  cannot  carry  into  effect  the  inten- 
tion of  the  testator  in  violation  of  law,  and,  if  any  of  the  pro- 
visions of  the  will  in  controversy  violate  the  rule  against  per- 
petuities, such  provision  or  provisions  must  be  declared  void; 
for  it  is  the  duty  of  courts  to  enforce  the  rule,  and  not  to  fritter 
it  away  by  adverse  construction.  But  when  a  will  is  susceptible 
of  either  of  two  constructions  without  doing  violence  to  the  in- 
tention of  the  testator  as  disclosed  by  the  instrument,  one  of 
which  would  render  the  instrument  void,  and  the  other  valid, 
that  construction  should  be  adopted  which  would  enforce  the 
will  as  a  valid  instrument,  and  not  that  which  would  defeat  its 
operation.     (29  Am.  &  Eng.  Encyc.  of  Law,  352.) 

It  is  the  rule  that  "  no  interest  under  a  will  subject  to  a  con- 
dition precedent  is  good  unless  the  condition  must  be  fulfilled, 
if  at  all,  within  twenty-one  years  (and  nine  months,  allowing  for 
the  period  of  gestation)  after  some  life  in  being  at  the  creation 
of  the  interest."  (Gray,  Perp.,  §  210;  Howe  v.  Hodge,  152  111. 
252,  38  N.  E.  1083;  Lawrence  v.  Smith,  163  111.  149,  45  N.  E. 
259.)  It  is  insisted  by  appellee  that  this  rule  is  violated  by  the 
seventh  paragraph ;  and  by  appellant,  that  only  so  much  of  the 
latter  part  of  the  paragraph  as  limits  the  estate  over  to  children 
of  the  grandchildren  is  in  violation  of  the  rule,  and  void,  leaving 
the  rest  of  the  paragraph  unaffected,  valid,  and  enforceable. 
Said  seventh  paragraph  is  as  follows :  "  Seventh.  I  hereby  give, 
devise  and  bequeath  the  fee  simple  title  of  all  my  lands,  lots, 
and  real  estate,  wherever  situated,  together  with  all  my  per- 
sonal property  of  every  name,  grade,  or  description,  to  my 
grandchildren,  whatsoever  number  they  may  be,  bom  to  my  said 
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son,  Alexander  M.  Cheney,  share  and  share  alike,  to  take  pos- 
session only  after  the  death  of  my  said  son.  In  the  meantime, 
after  the  execution  and  performance  of  his  duties  hereunder  by 
the  trustee  and  executor,  and  my  said  son  having  fulfilled  all 
the  conditions  and  requirements  set  forth  in  the  fifth  paragraph 
hereof,  he,  my  said  son,  shall  have  the  full  use  and  enjoyment, 
in  possession,  of  all  my  lands,  lots,  or  real  estate,  wherever  situ- 
ated, for  and  during  his  natural  life ;  the  power  to  sell  and  con- 
vey real  estate,  except  in  Christian  county,  to  continue  and  re- 
main in  said  trustee  as  herein  specified:  provided,  always,  and 
the  foregoing  devise  of  the  fee  simple  title  of  my  real  and  per- 
sonal estate  is  and  shall  be  subject  to  the  following  conditions : 
No  such  grandchild  shall  acquire  or  be  vested  with  an  interest 
or  any  estate  of  inheritance  in  any  part  of  my  said  real  or  per- 
sonal estate  unless  such  grandchild  shall  live  to  reach  the  age 
of  thirty  years.  In  the  event  that  any  such  grandchild  shall  die 
before  attaining  the  age  of  thirty  years,  he,  she,  or  they  shall 
take  nothing  under  the  provisions  of  this  will ;  neither  shall  any 
interest  in  any  of  my  said  real  or  personal  estate  be  thereby 
vested  in  any  person  or  persons  through  devise,  inheritance,  or 
otherwise.  In  the  event  that  any  such  grandchild  shall  die  be- 
fore attaining  the  age  of  thirty  years,  leaving  a  child  or  children, 
then  in  that  case  such  child  or  children,  living  or  posthumous, 
shall  take  the  share  which  the  parent  would  have  taken  had  he 
or  she  survived  and  attained  the  age  of  thirty  years."  It  will 
be  observed  that  no  disposition  of  the  title  in  fee  to  the  realty, 
nor  of  the  absolute  title  to  the  bulk  of  the  personalty,  had  been 
made  by  any  prior  provision  of  the  will,  except  in  so  far  as  it  had 
been  devised  and  bequeathed  to  the  trustee  for  purposes  of  the 
trust.  In  the  main,  its  final  disposition  had  not  been  provided 
for.  It  was  by  this,  the  seventh  paragraph,  and  by  subsequent 
paragraphs  to  be  hereinafter  noticed,  that  such  final  disposition 
was  attempted  to  be  made.  The  meaning  of  the  principal  clause 
of  the  seventh  paragraph  without  the  proviso  would  be  clear 
and  unmistakable.  It  would  vest  the  title  to  the  realty  in  fee 
simple  absolute  in  the  grandchildren, —  that  is,  the  children  of 
appellee, —  when  and  as  they  should  be  born,  share  and  share 
alike,  subject  only  to  the  life  interests  of  appellee  and  other  bene- 
ficial interests  created  by  the  will.     Such  title  would  vest  in  the 
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child  first  bom  to  appellee,  subject  to  be  opened  to  let  in  any 
after-bom  child  or  children  to  an  equal  ownership  and  enjoy- 
ment of  the  estate.  It  is  contingent  only  upon  the  birth  of  a 
grandchild.  The  fee  simple  title  is  devised,  and,  although  the 
word  "  heirs  "  or  the  words  "  heirs  and  assigns  "  are  not  used, 
the  language  employed,  were  it  not  qualified  by  the  proviso, 
would  be  sufficient,  even  at  common  law,  to  pass  title  in  fee 
simple  absolute.  {Muhlke  v.  Tiedemann,  177  111.  606,  52  N.  E. 
843.)  The  right  of  possession  and  beneficial  use,  only,  were 
deferred  until  after  the  death  of  appellee,  the  son.  What,  then, 
is  the  effect  of  the  proviso  ?  Counsel  upon  both  sides  have  fur- 
nished us  with  able  and  exhaustive  briefs  and  arguments  upon 
this,  the  principal  question  in  the  case;  but  we  have  not  the 
time,  nor  will  it  be  necessary,  to  fully  review  here  their  respective 
arguments  or  the  authorities  cited.  They  agree  —  and,  indeed, 
it  cannot  be  controverted  —  that  the  last  clause  of  the  proviso 
limiting  the  estate  over  to  great-grandchildren  of  the  testator 
upon  the  contingency  therein  mentioned,  namely,  the  death  of 
the  grandchild,  their  parent,  before  the  age  of  thirty,  is  void 
for  remoteness ;  it  being  clear  that  the  contingent  event  might 
not  happen  and  the  estate  vest  in  such  great-grandchild  within 
twenty-one  years  after  the  expiration  of  a  life  in  being.  It  is, 
however,  equally  clear,  we  think,  that  the  validity  of  the  rest 
of  the  seventh  paragraph  is  not  affected  by  the  invalidity  of  said 
last  clause  of  the  proviso.  It  does  not  follow  that,  because  the 
limitation  over  to  great-grandchildren  is  void,  the  devise  and 
bequest  to  the  grandchildren  are  void  also.  The  last  clause 
creating  the  limitation  over  may  be  rejected  without  doing  vio- 
lence to  the  remainder  of  the  paragraph.  (Eldred  v.  Meek, 
183  111.  26,  55  N.  E.  536,  75  Am.  St.  Rep.  86.) 

But  the  question  remains,  what  is  the  effect  of  the  other  two 
clauses  of  the  proviso  on  this  paragraph  of  the  will  ?  It  is  a  rule 
of  constmction  that  the  law  favors  the  vesting  of  estates,  rather 
than  that  they  should  be  held  contingent;  and  we  would  not  be 
authorized,  because  of  the  use  of  particular  words  in  the  proviso 
indicating  a  particular  intent,  but  of  doubtful  meaning,  to  con- 
strue this  entire  paragraph  so  as  not  only  to  thwart  the  general 
intention  of  the  testator  so  clearly  manifested  by  the  entire  will, 
but  to  ignore  this  rule  of  construction  as  well.     The  vesting  of 
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the  estate  in  the  possible  grandchildren  is,  of  course,  contin- 
gent upon  the  birth  of  such  grandchildren ;  but  we  do  not  think 
it  was  intended  by  the  testator  to  make  the  vesting  in  them  of 
all  interest  whatever  contingent  upon  their  reaching  the  age 
of  thirty  years,  but  only  to  make  the  vesting  of  the  title  in  fee 
simple  absolute  in  them  contingent  upon  their  attaining  that  age. 
In  other  words,  we  are  of  the  opinion  that  the  proviso  and  its 
several  clauses  were  intended  to,  and  do,  have  the  effect  of  re- 
ducing what  would  otherwise  be  an  absolute  estate  in  the  grand- 
child upon  its  birth  to  a  base  or  determinable  fee, —  a  fee  that 
would  terminate  upon  the  death  of  the  grandchild  before  the 
age  of  thirty.  It  was  the  transmissible  or  inheritable  interest 
that  the  testator  sought  to  guard  and  provide  for  by  the  pro- 
viso and  its  different  clauses,  and  not  such  an  interest  as  would 
give  the  grandchildren  the  possession,  use,  and  enjoyment  of  the 
property  upon  the  death  of  their  father,  the  appellee.  The 
qualifying  clause,  *'  no  such  grandchild  shall  acquire  or  be  vested 
with  an  interest  or  estate  of  inheritance  *  *  *  unless  such 
grandchild  shall  live  to  reach  the  age  of  thirty  years,"  is  a 
limitation  of  the  already  devised  fee  by  providing  that  he  shall 
not  be  vested  with  an  inheritable  interest  or  estate  before  the 
age  of  thirty  years.  The  remaining  clauses  of  the  proviso  also 
deal  only  with  the  inheritable  interest,  as  does  the  first,  and  not 
with  any  lesser  one.  This  seems  clear  to  us  from  the  language 
employed  by  the  testator,  which  was  not  of  a  precise  or  tech- 
nical character;  and  when  he  says  in  the  second  clause  of  the 
proviso  that,  in  the  event  of  the  death  of  any  grandchild  before 
he  shall  attain  the  age  of  thirty  years,  he  shall  take  nothing  un- 
der the  provisions  of  this  will,  neither  shall  any  interest  be 
thereby  vested  in  any  person  or  persons  through  devise,  inher- 
itance, or  otherwise,  he  refers  to  the  same  kind  of  interest  which 
it  is  the  purpose  of  the  proviso  to  qualify, —  that  is,  an  inherit- 
able interest;  one  that  such  grandchild  might  otherwise  dis- 
pose of  by  will  or  by  gift  causa  mortis,  or  which  would  pass  by 
the  laws  of  descent ;  for  if  by  the  phrase  "  they  shall  take  noth- 
ing "  he  meant  they  should  take  nothing  until  they  reached  the 
age  of  thirty  years,  and,  if  they  died  before,  should  take  no  in- 
terest whatever,  it  would  have  been  wholly  unnecessary  to  say, 
"neither  shall  any  interest     *     *     *    be  thereby    [that  is,  by 
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their  death]  vested  in  any  person/'  etc.  If  they  never  had  any 
interest,  none  could  be  devised  or  otherwise  disposed  of  by 
them,  or  be  inherited  from  them.  This  latter  clause  would 
seem  to  imply  that  they  would  have  som©  interest  before  reach- 
ing the  age  of  thirty,  which,  so  far  as  their  interest  in  or  power 
over  it  was  concerned,  the  testator  desired  to  utterly  destroy  at 
their  death.  This  view  is  strengthened  by  the  general  scope 
and  purposes  of  the  will  as  they  are  disclosed  by  its  provisions. 
For  example,  all  of  the  paragraphs  which  provide  for  the  ul- 
timate disposition  of  the  property  are  so  guarded  that,  if  they 
were  carried  out  as  written,  the  testator's  son  could  never  in- 
herit from  any  beneficiary  under  the  will  any  part  of  the  estate ; 
and  it  is  as  clear  that  the  testator  intended  to  cut  off  any  such 
possible  inheritance  as  it  is  that  he  intended  to  cut  off  the  in- 
heritance from  himself.  If  the  son  should  marry  and  have  a 
child,  who,  under  the  principal  clause  of  the  seventh  paragraph, 
would  take  the  title  absolutely  to  the  property,  subject  to  his 
life  interest,  and  such  grandchild  should  die,  he  (the  son)  would 
take  such  property,  or  part  of  it,  as  heir  of  his  own  child ;  and 
the  purpose  of  the  testator  to  save  the  son  from  his  own  weak- 
nesses, and  at  the  same  time  protect  and  save  the  property, 
would  be  thwarted  as  completely  as  if  he  had  made  no  will  at 
all.  It  would  seem  from  the  general  design  of  the  testator  not 
only  reasonable,  but  essential  to  the  accomplishment  of  such 
design,  that  he  should  limit  the  estate  to  the  grandchildren,  so 
that  appellee  could  not  inherit  from  them.  To  do  this  it  was 
not  necessary  that  they  should  have  no  interest  at  all  until  thirty 
years  of  age,  but  no  interest  which  he  could  inherit  from  them. 
It  is  not  said  in  any  part  of  the  proviso  or  of  the  will  that  they 
should  have  no  interest  whatever  until  thirty  years  of  age.  It 
is  not  improbable  that  the  limit  was  fixed  at  thirty  years  be- 
cause the  testator  may  have  considered  that  at  that  age  his 
grandchildren  would  have  children  of  their  own,  or  that  at  least 
the  danger  would  be  small  that  his  son  would,  after  the  lapse 
of  so  long  a  time,  inherit  the  property,  or,  if  he  should,  that 
he  would  then  waste  it  by  irresponsible  conduct.  Again,  if  it 
was  the  testator's  intention  that  his  grandchildren  should  take 
no  vested  interest,  of  any  character,  in  the  property  at  their 
birth,  or  until  they  should  reach  the  age  of  thirty  years,  it  would 
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have  been  easy  to  say  so,  or,  at  any  rate,  we  would  expect  to 
find  in  the  will,  containing  so  many  specific  provisions,  some 
provision  or  direction  as  to  the  beneficial  use  of  this  large  prop- 
erty during  the  period  which  might  reasonably  be  expected  to 
elapse  between  the  death  of  his  son  and  the  time  when  the  grand- 
child would  attain  the  age  of  thirty  years.  The  will  is  wholly 
silent  on  that  question,  except  that  the  first  part  of  this  para- 
graph gives  them  the  right  of  possession  after  the  death  of  the 
son.  Such  a  period  might  not  be  greatly  less  than  thirty  years. 
The  failure  to  make  any  other  provision  regarding  it  might,  it 
is  true,  be  attributable  to  oversight,  or  to  the  belief  that  it  was 
provided  for  by  the  trust  provisions  of  the  will,  and  that  the 
testator  intended  that  the  trustee  should  hold,  manage,  lease, 
and  care  for  the  property  during  this  possibly  long  period ;  but 
it  would  seem  more  reasonable  that  no  provision  was  made  for 
it  because  the  property  was  given  during  such  period  to  the 
grandchildren,  and,  therefore,  there  was  no  necessity  for  any 
further  provision  respecting  it.  We  do  not  find  in  the  will  any 
ground  to  infer  that  it  was  contemplated  by  the  testator  that 
after  the  real  estate  had  all  been  turned  over  to  the  son  for  his 
use  and  enjoyment  for  life, —  he  having  filled  the  prescribed 
conditions, —  the  trustee  should  repossess  himself  of  such  real 
estate ;  but,  on  the  contrary,  the  implication,  if  not  the  express 
direction,  of  the  seventh  paragraph,  is  that  such  grandchildren, 
if  any,  shall  take  possession  upon  the  death  of  the  son,  without 
regard  to  their  age.  Furthermore,  it  is  to  be  noticed  that  by 
the  twelfth  paragraph  of  the  will  the  testator  authorizes  the 
Probate  Court,  to  designate  an  attorney  every  three  years,  whose 
duty  it  shall  be  to  familiarize  himself  with  the  provisions  and 
intent  of  the  will,  and  to  observe  and  examine  the  manner  of 
its  execution,  and  to  report  to  the  court  any  delinquency  in  the 
execution  of  the  trust,  and  take  proceedings  in  court  to  secure 
the  sufficiency  of  the  trustee's  and  executor's  bond,  and  the 
faithful  execution  of  the  will.  But  it  is  provided  that  such  ap- 
pointment, and  the  duties  to  be  performed  by  such  attorney, 
shall  cease  one  year  after  the  death  of  the  testator's  son.  It  is 
not  necessary  in  this  case  to  determine  when  the  trust  is  to  end, 
but  it  would  hardly  seem  probable  that  the  testator  contem- 
plated that  it  might  continue  actively  for  many  years  —  possibly 
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thirty  —  after  the  death  of  his  son,  and  during  the  minority  of 
his  grandchildren,  as  to  the  bulk  of  the  estate,  in  view  of  his 
discontinuance  within  one  year  after  the  son's  death  of  the  ser- 
vices of  the  attorney  appointed  to  guard  the  trust.  It  would 
seem  much  more  reasonable  that  so  prudent  a  testator  would 
provide  safeguards  for  so  remote  a  period  of  the  trust,  and  dur- 
ing the  infancy  of  his  grandchildren,  than  that  he  would  remove 
those  which  he  had  provided. 

To  determine  whether  the  grandchildren,  if  any,  and  of  what- 
ever age,  are  by  the  seventh  paragraph  to  have  possession  upon 
the  death  of  the  son,  the  language  used  by  the  testator  is  care- 
fully to  be  considered.  After  providing  that  they  are  to  take 
possession  only  after  the  death  of  the  son,  the  paragraph  pro- 
ceeds :  "  In  the  meantime  *  *  *  he,  my  said  son,  shall 
have  the  full  use  and  enjoyment,  in  possession,  of  all  my  lands 
*  *  *  during  his  natural  life," — that  is  to  say,  during  the 
time  intervening  between  the  time  when  the  trustee  shall  have 
delivered  possession  on  his  compliance  with  the  conditions  pre- 
scribed by  the  will  and  the  time  of  the  death  of  the  son  and  the 
taking  possession  by  the  grandchildren,  the  son  is  to  have  (dur- 
ing such  intervening  time)  the  full  use  and  enjoyment,  in  pos- 
session, of  the  property.  The  testator  was  then,  in  this  part 
of  the  paragraph,  dealing  with  the  beneficial  use  of  the  prop- 
erty in  possession,  and  fixing  bounds  to  the  time  of  its  enjoy- 
ment. Having  given  the  title  to  the  grandchildren,  and  limited 
their  possession  to  begin  only  after  the  son's  death,  he  then 
declared  that  in  the  meantime  his  son  shall  have  it.  Is  it  not 
perfectly  clear  that  the  testator  understood  that  he  had  fixed  a 
time  when  the  grandchildren  should  come  into,  possession?  If 
not,  why  did  he  say  that  in  the  meantime  the  son  should  have 
it,  and  why  did  he  make  no  provision  on  that  subject  in  any  of 
the  clauses  of  the  proviso?  It  should  be  borne  in  mind  that 
the  proviso  was  intended  to  qualify  or  limit  the  principal  clause 
of  the  paragraph,  and  not  to  override  or  supersede  it ;  and  the 
whole  paragraph  should  be  construed  so  as  to  give  effect  to  all 
its  parts  according  to  the  intention  of  the  testator,  if  that  can  be 
done  in  accordance  with  the  rules  of  law.  We  think  such  a 
construction  as  we  have  given  the  seventh  paragraph  will  carry 
into  effect  the  intention  of  the  testator,  except  as  to  the  last 
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clause  of  the  proviso,  and  as  to  that  the  intention  is  plain,  bitt, 
being  in  conflict  with  the  rule  against  remoteness,  that  part  only 
is  void. 

The  construction  we  have  given  this  paragraph  accords  with 
the  construction  given  to  a  will  somewhat  similar  in  Friedfnan 
V.  Steiner  (107  111.  125),  where  it  was  held  that  an  estate  other- 
wise devised  in  fee  simple  was  by  the  proviso  reduced  to  a  fee 
determinable.  It  was  there  said  that  "  one  of  the  peculiarities 
of  a  fee  determinable  is  that  it  may  become  a  fee  simple  abso- 
lute upon  the  happening  of  any  event  which  renders  impossible 
the  event  or  combination  of  events  upon  which  such  estate  is 
to  end."  So,  in  the  case  at  bar,  when  a  grandchild  shall  reach 
the  age  of  thirty  years  it  will  be  no  longer  possible  for  him  to 
die  under  thirty,  and  the  fee  determinable  of  which  he  was  be- 
fore seized  becomes  a  fee  simple  absolute.  (See  also  Lombard 
V.  IVitbeck,  173  111.  396,  51  N.  E.  61.) 

The  eighth,  ninth,  and  the  first  clause  of  the  tenth  paragraphs 
of  the  will,  all  of  which  paragraphs  were  also  declared  void  by 
the  decree  below,  as  being  dependent  on  said  seventh  para- 
graph, are  as  follows :  "  Eighth.  In  the  event  that  my  said  son 
shall  die  without  leaving  lawful  issue,  or  descendants  of  such 
lawful  issue,  him  surviving,  I  give  and  devise  to  Mary  M.  Tesse 
all  of  section  2  in  town  1 1  north,  in  range  4  west,  in  Christian 
county,  Illinois ;  or,  in  the  event  of  her  death  prior  to  the  death 
of  my  said  son,  said  land  shall  go  to  her  child  or  children,  or  to 
the  descendants  of  such  child  or  children,  if  any  such  there  then 
shall  be,  but  her  interest  or  estate  in  said  land  hereby  created 
contingent  shall  not  pass  to  her  heirs-at-law.  Ninth.  I  give  and 
devise  to  Catherine  M.  Tesse  all  of  section  3  in  town  11  north, 
in  range  4  west,  in  Christian  county,  Illinois,  under  the  same 
conditions,  in  like  manner,  and  subject  in  all  things  to  the  same 
limitations  set  forth  in  paragraph  eight  above.  The  said  Mary 
M.  Tesse  and  Catherine  M.  Tesse  are  sisters.  They  are  the 
children  of  Anna  C.  Tesse,  deceased,  who  was  the  daughter  of 
Edward  A.  D'Arcy,  deceased.  Tenth.  In  the  case  of  the  death 
of  my  said  son  without  leaving  lawful  issue,  or  the  descendants 
of  such  issue,  such  event  will  exterminate  my  descendants;  and 
in  the  event  of  the  death  of  my  said  son  without  leaving  lawful 
issue,  or  the  descendants  of  such  issue,  I  direct  and  expressly 


CHAPMAN  V.  CHENEY.  139 

provide  that  all  the  remainder  of  my  property,  both  real  and 
personal,  including  the  balance  of  my  land  in  Christian  county, 
shall  be  appropriated,  dedicated,  and  set  apart  for  the  purpose 
of  assisting  young  men  in  Jersey  and  Christian  counties,  in 
Illinois,  in  acquiring  higher  education."  The  tenth  paragraph 
also  directed  that  a  board  of  trustees  be  appointed  by  the  Cir- 
cuit Court  of  Jersey  county  to  administer  said  charitable  trust 
created  by  said  paragraph.  The  thirteenth  and  fourteenth  para- 
graphs appointed  the  appellant  executor  and  trustee  to  execute 
and  carry  out  the  provisions  of  the  will,  and  provided  for  the  ap- 
pointment of  his  successor,  and  contained  directions  as  to  the 
bond  to  be  given.  The  fifteenth,  declared  void  by  the  decree, 
provided  for  compensation  to  the  executor  and  trustee.  In 
view  of  the  construction  we  have  given  the  seventh  paragraph, 
we  think  it  unnecessary  at  this  time  to  consider  the  further 
question  discussed  by  counsel, —  that  is,  whether  said  paragraphs 
were  or  not  dependent  upon  said  seventh  paragraph,  and  with- 
out which  the  testator  did  not  intend  they  should  operate  as 
a  part  of  his  will ;  nor  to  consider  whether  said  charitable  trust 
would  come  into  existence  or  effect  in  case  of  the  extinction  of 
his  descendants  by  death  before  thirty,  and  after  appellee's  death, 
of  all  grandchildren ;  that  is,  all  children  which  may  be  born  to 
the  appellee.  It  will  be  time  enough  to  consider  that  contin- 
gency (which  may  never  happen)  when  it  arises.  It  is  suffi- 
cient to  say  that  from  the  construction  we  give  them,  and  the 
whole  will,  we  find  no  part  of  the  will  void  for  remoteness,  ex- 
cept the  last  clause  of  the  proviso  to  the  seventh  paragraph,  be- 
fore mentioned.  As  we  understand  the  decree  and  the  argu- 
ments of  counsel,  all  the  paragraphs  except  the  seventh,  declared 
by  the  decree  to  be  void  for  remoteness,  were  so  decreed  to  be 
void  because  they  were  dependent  on  said  seventh  paragraph, 
which,  as  it  was  held,  was  in  conflict  with  the  rule  against  per- 
petuities, and  that  it  was  not  held  or  contended  that  they  were 
of  themselves  invalid. 

The  decree  will  be  reversed,  and  the  cause  remanded  to  the 
Circuit  Court,  with  directions  to  enter  a  decree  in  accordance 
with  the  views  we  have  expressed. 

Reversed  and  remanded,  with  directions. 
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People,  to  Use  of  Brooks  et  al,,  vs.  Petrie  et  al. 

[Supreme  Court  of  Illinois,  Oct.  24,  1901;   191  111.  497,  61  N.  E.  499.] 

Mutual  Benefit  Association  —  Beneficiary  —  How  Ascer- 
tained —  Executor  —  Trustee  —  Bonds  —  Sureties  — 
Liability  —  Nominal  Damages  —  New  Trial  —  Appeal. 

1.  Where  a  mutual  benefit  association  agrees  to  pay  a  certain  sum  to  the 

devisee  of  a  member  on  his  death,  and  the  member  by  his  will  be- 
queaths the  sum  so  payable  in  trust  for  his  widow  and  children,  and 
names  such  trustee  as  executor,  such  person  receives  the  money  as 
trustee,  and  not  as  assets  of  the  estate,  and  the  sureties  on  his  bond 
as  executor  are  not  responsible  therefor. 

2.  Where  a  certificate  of  a  mutual  benefit  association  is  pasrable  on  the 

death  of  a  member  to  his  legatees,  his  will  may  be  referred  to  to 
ascertain  the  persons  to  whom  pajrment  should  be  made. 

3.  Where  the  term  "devisee"  is  used  in  reference  to  a  bequest  of  per- 

sonalty, it  will  be  held  to  mean  "  legatee." 

4.  Where  one  executor,  who  is  also  a  trustee  of  certain  life  insurance 

money,  receives  such  money  as  such  trustee,  but  reports  it  in  his  in- 
ventory as  part  of  the  estate,  and  gives  no  bond  as  trustee,  such  acts 
do  not  make  the  sureties  on  his  bond  as  executor  responsible  therefor. 

5.  Where  the  property  left  by  testator  was  less  than  the  widow's  allow- 

ance, and  was  all  selected  by  her  and  turned  over  to  her  by  the 
executor,  though  he  rendered  no  report,  a  judgment  for  the  sureties 
on  the  executor's  bond,  in  an  action  thereon,  will  not  be  reversed 
on  the  ground  that  plaintiffs  were  entitled  to  nominal  damages  be- 
cause of  such  failure  to  report. 

6.  Where  a  litigant  moves  for  a  new  trial,  and  files  the  points  relied  on 

therefor,  he  is  restricted  to  the  reasons  assigned. 

7.  A  new  trial  will  not  be  awarded  merely  to  enable  a  party  to  recover 

nominal  damages. 

Appeal  from  Appellate  Court,  Second  District. 

Action  in  the  name  of  The  People,  for  the  use  of  Ellen  L. 
Brooks  and  others,  against  Richard  S.  Petrie  and  another. 
From  a  judgment  of  the  Appellate  Court  (94  111.  App.  652) 
affirming  a  judgment  of  the  trial  court  in  favor  of  defendants, 
plaintiffs  appeal. 

Affirmed. 
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This  is  an  action  of  debt  (debt,  $10,000;  damages,  $10,000) 
begun  on  March  23,  1899,  by  The  People,  suing  for  the  use  of 
Ellen  L.  Brooks,  widow,  and  Elmer  O.  Brooks,  Fannie  J. 
Brooks,  Frank  S.  Brooks,  Qarence  E.  Brooks,  Genevra  Brooks, 
Rolla  W.  Brooks,  and  Eunice  E.  Brooks,  children  of  one  Ben- 
jamin F.  Brooks,  deceased,  against  the  appellees,  Richard  S. 
Petrie  and  Cornelius  L.  Petrie,  sureties  upon  a  bond  executed 
in  his  lifetime  by  one  Alexander  P.  Petrie,  now  deceased,  as 
executor  of  the  estate  of  the  said  Benjamin  F.  Brooks,  deceased. 
A  part  of  the  declaration  was  demurred  to,  and  the  demurrer 
was  overruled  by  the  court.  The  defendants  below  filed  four 
pleas,  to  three  of  which  plaintiffs  below  filed  similiters,  and  to 
the  fourth  filed  a  replication,  to  which  there  was  joinder  by 
the  defendants.  The  cause  was  tried  by  agreement  of  par- 
ties before  the  court  without  a  jury.  The  plaintiffs  below, 
appellants  here,  submitted  to  the  trial  court  six  propositions,  to 
be  held  as  law  in  the  decision  of  the  case,  all  of  which  were 
refused  by  the  court.  The  defendants  below  submitted  six  prop- 
ositions, to  be  held  as  law  in  the  decision  of  the  case,  all  of 
which  were  so  held  by  the  court.  To  this  action  of  the  court 
exception  was  taken  by  plaintiff.  A  motion  for  new  trial  was 
made  and  overruled.  Thereupon  judgment  was  entered  against 
the  plaintiff  below  and  in  favor  of  the  defendants,  to  which  ex- 
ception was  taken  by  the  plaintiffs.  An  appeal  was  taken  from 
the  judgment,  so  entered  upon  the  findings  of  the  trial  court, 
to  the  Appellate  Court,  and  there  said  judgment  has  been  af- 
firmed. The  present  appeal  is  prosecuted  from  the  judgment 
of  affirmance  so  entered  by  the  Appellate  Court. 

The  declaration  alleges  that  at  the  November  term,  1886,  of 
the  County  Court  of  Mercer  county,  to  wit,  on  November  28, 
1886,  Alexander  P.  Petrie  was  appointed  executor  of  the  will 
of  Benjamin  F.  Brooks,  deceased,  and  quaHfied  as  such  execu- 
tor, and  letters  testamentary  were  then  and  there  issued  to  him ; 
that  Alexander  P.  Petrie  entered  into  bond,  with  the  appellees, 
Richard  S.  Petrie  and  Cornelius  L.  Petrie,  as  sureties,  in  double 
the  value  of  the  estate ;  that  they  thereby  bound  themselves  in 
the  penal  sum  of  $10,000,  to  be  paid  to  The  People.  The  decla- 
ration then  proceeds  to  state  the  terms  of  the  bond  and  its  con- 
dition, as  set  forth  in  section  7  of  the  "Act  in  regard  to  the 
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administration  of  estates."  (i  Starr  &  C.  Annot.  Stat.  [2d  ed.] 
p.  271.)  The  declaration  alleges  that  Alexander  P.  Petrie  took 
upon  himself  the  execution  of  the  will  and  the  administration 
of  the  estate,  and  continued  to  be  executor  until  he  died  on 
December  5,  1898.  The  declaration  then  alleges  that  he  did  not 
faithfully  discharge  the  duties  of  the  office  of  executor  accord- 
ing to  the  conditions  of  the  bond,  and  neglected  and  refused  to 
do  so,  to  the  injury  of  said  widow  and  children.  The  declara- 
tion then  sets  forth  a  copy  of  the  will  of  Benjamin  F.  Brooks, 
deceased,  dated  August  18,  1886.  It  also  sets  forth  a  copy  of  a 
certificate  of  life  insurance  in  the  Covenant  Mutual  Benefit 
Association  of  Galesburg,  dated  September  12,  1877,  and  issued 
to  the  said  Benjamin  F.  Brooks,  together  with  the  conditions 
and  agreements  upon  which  the  certificate  was  issued,  and  the 
instructions  to  the  certificate  holder.  The  declaration  also  sets 
forth  a  certain  receipt,  dated  Galesburg,  February  11,  1887, 
signed  by  A.  P.  Petrie,  acknowledging  the  receipt  by  him  from 
said  benefit  association  of  said  sum  of  $5,000  in  full  of  all  claims 
under  said  certificate  of  membership  on  the  life  of  the  late  Ben- 
jamin F.  Brooks.  The  declaration  further  alleges  that  on  No- 
vember 24,  1886,  A.  P.  Petrie  made,  and  on  November  28,  1886, 
filed  in  said  County  Court,  his  inventory  as  executor  of  said 
estate,  in  which  said  inventory  no  real  estate  is  described,  but 
said  certificate  for  $5,000  is  described.  The  declaration  further 
avers  that  on  February  11,  1887,  A.  P.  Petrie,  as  executor, 
received  from  said  benefit  association,  on  the  policy  of  life  insur- 
ance mentioned  in  the  will,  said  sum  of  $5,000,  and  receipted 
for  the  same ;  that  said  Petrie  did  not  pay  the  several  legacies 
and  bequests  named  in  the  will,  or  any  part  thereof,  to  the 
plaintiffs,  nor  to  any  one  of  them,  but  wasted  said  money  and 
effects,  and  converted  and  disposed  of  the  same  to  his  own  use ; 
that  on  December  5,  1898,  the  said  A.  P.  Petrie  died  intestate 
and  insolvent,  leaving  no  estate,  real,  personal,  or  mixed.  The 
plaintiffs  aver  in  their  declaration  that  A.  P.  Petrie  never  at  any 
time  settled  or  adjusted  his  accounts  as  executor  in  the  said 
County  Court,  or  in  any  other  court,  and  never  made  applica- 
tion for  discharge  as  such  executor,  and  that  he  never  was  dis- 
charged as  such  executor;  that  he  never  at  any  time  filed  a 
bond  or  qualified  as  trustee  under  the  will,  and  never  turned 
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over  the  funds  in  his  hands  as  executor  to  himself  as  trustee ; 
that  until  the  time  of  his  death  the  said  sums  were  in  his  hands 
as  executor,  and  not  in  the  capacity  of  trustee;  that  he  has 
never  accounted  for  the  same  as  executor,  and  never  in  any 
way  charged  himself  with  the  same  as  trustee.  The  declara- 
tion assigns,  as  a  further  breach  of  the  condition  of  the  bond, 
that  A.  P.  Petrie  did  not  make  and  render  a  fair  and  just  account 
of  his  actings  and  doings  as  executor  to  the  County  Court,  but 
failed  and  refused  so  to  do,  whereby  said  writing  obligatory  has 
become  forfeited,  etc. 

The  first  plea  of  the  defendants  below  alleged  that  the  said 
A.  P.  Petrie  did  make  and  render  a  fair  and  just  account  of  his 
doings  as  executor.  The  second  plea  alleged  that,  as  to  the 
first  breach  assigned  in  the  declaration,  said  Petrie  did  not  have 
or  hold  said  moneys  as  executor  at  the  time  of  his  death  nor  at 
any  other  time.  The  third  plea  averred  that  said  Petrie  did 
not  receive  said  moneys,  as  executor,  from  the  said  benefit  asso- 
ciation in  manner  and  form  as  alleged  in  the  declaration.  The 
fourth  plea  averred  that  the  said  Petrie  in  his  lifetime  paid  to 
Ellen  L.  Brooks  a  large  sum  of  money,  to  wit,  $5,000,  which 
exceeded  the  interest  received  for  said  money,  in  full  discharge 
of  all  the  interest  received  upon  the  same. 

Said  benefit  certificate,  or  certificate  of  membership,  after 
reciting  that  the  Covenant  Mutual  Benefit  Association  of  Illinois 
issues  the  certificate,  and  constitutes  Benjamin  F.  Brooks  a 
member  of  said  association,  provides  as  follows :  "And  the  sum 
so  collected  on  such  assessments  *  *  *  the  association 
hereby  agrees  well  and  truly  to  pay  or  cause  to  be  paid  as  a 
benefit  to  his  devisees,  as  provided  in  last  will  and  testament, 
or,  in  the  event  of  their  prior  death,  to  the  legal  heirs  or  devisees 
of  the  certificate  holder,  at  the  principal  office  of  the  association, 
in  the  city  of  Galesburg,  Illinois,  within  ninety  days  from  the 
date  of  the  acceptance  of  said  evidence  of  death,  any  assess- 
ments or  other  indebtedness  of  the  certificate  holder  to  the  asso- 
ciation being  first  deducted  therefrom,  but  in  no  case  shall  the 
payment  under  this  certificate  exceed  $5,000,"  etc. 

The  second  clause  of  the  will  provided  that  at  the  death  of  the 
widow,  or,  in  case  of  her  death  before  the  youngest  child  became 
twenty  years  of  age,  then  when  the  youngest  child  then  living 
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should  have  attained  the  age  of  twenty  years,  the  whole  of  his 
estate,  after  making  a  certain  deduction,  should  be  divided  be- 
tween his  sons  and  daughters  (naming  them),  share  and  share 
alike.  The  third  clause  of  the  will  of  Benjamin  F.  Brooks, 
deceased,  is  as  follows :  "  I  g^ve  and  bequeath  to  A.  P.  Petrie, 
in  trust  for  my  legal  heirs  before  named,  the  proceeds  of  one 
certificate  of  life  insurance  in  the  Covenant  Mutual  Benefit 
Association  of  Galesburg,  state  of  Illinois,  numbered  620,  for 
the  sum  of  five  thousand  dollars  ($5,000.00),  which  I  have  had 
made  payable  to  said  A.  P.  Petrie,  to  be  disposed  of  as  follows, 
to  wit:  The  principal  to  be  kept  at  interest  until  the  death  of 
my  wife,  Ellen  L.  Brooks,  or  until  my  youngest  child  then 
living  shall  have  attained  the  age  of  twenty  (20)  years,  should 
the  death  of  my  wife  occur  before  the  said  child  shall  have 
attained  that  age,  at  the  rate  of  eight  per  cent,  per  annum,  the 
interest  or  income  to  be  paid  to  my  wife,  Ellen  L.  Brooks, 
quarterly;  and  I  further  direct  that  the  said  A.  P.  Petrie  sell 
my  tools,  shop,  and  all  my  estate  of  every  name  and  nature 
whatsoever,  and  pay  the  amount  over  to  my  wife,  Ellen  L. 
Brooks."  The  fourth  clause  of  the  will  appoints  A.  P.  Petrie 
guardian  of  the  minor  children.  The  last  clause  of  the  will 
appoints  A.  P.  Petrie  to  be  the  executor  of  the  will. 

The  plaintiffs  below  introduced  in  evidence  the  petition  of  A. 
P.  Petrie,  dated  and  filed  in  the  County  Court  on  November 
13,  1886,  addressed  to  the  judge  of  said  court,  alleging  that 
B.  F.  Brooks  died  intestate  on  October  20,  1886,  and  present- 
ing his  will  for  probate,  and  further  alleging  that  the  testator 
by  his  will  appointed  the  petitioner  executor ;  that  said  petitioner 
is  willing  to  accept  the  office  and  trust  confided  to  him;  and 
containing  the  following  averment,  to  wit :  "  This  petition  fur- 
ther shows  that  the  said  B.  F.  Brooks  died  seized  and  possessed 
^£  *  «  4(  personal  estate,  consisting  chiefly  of  an  insurance 
policy  amounting  to  $5,000.00,  all  of  said  personal  estate  being 
estimated  to  be  worth  about  $5,000.00;"  and  praying  that  the 
will  be  admitted  to  probate,  and  that  letters  testamentary  be 
issued  to  the  petitioner.  The  plaintiffs  below  also  introduced 
in  evidence  the  executor's  bond  and  oath  in  the  form  specified  in 
sections  6  and  7  of  said  act.  (i  Starr.  &  C.  Annot.  Stat.  [2d  ed.] 
p.  271.)    The  plaintiffs  also  introduced  in  evidence  the  inventory 
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filed  by  the  executor,  as  above  set  forth,  and  also  the  appraise- 
ment bill,  showing  that  the  widow,  Ellen  L.  Brooks,  was  allowed 
$833,  and  that  the  articles  of  personal  property  amounted  to 
$327,  which  appraisement  bill  was  dated  December  18,  1886. 
They  also  introduced  said  receipt  for  $5,000,  and  proved  that 
the  testator  died  on  October  20,  1886,  and  that  A.  P.  Petrie 
died  on  December  5,  1898.  They  also  introduced  in  evidence 
the  widow's  selection  of  property  on  the  award,  dated  Decem- 
ber 20,  1886,  and  her  receipt  for  the  same,  being  all  the  prop- 
erty inventoried  and  appraised,  excepting  the  certificate  of  insur- 
ance, and  amounting  to  the  sum  of  $327.  The  plaintiffs  also 
introduced  in  evidence  eighteen  receipts,  signed  by  the  widow, 
Ellen  L.  Brooks,  executed  to  A.  P.  Petrie,  and  showing  that  the 
latter  made  yearly  payments  to  her  of  the  interest  accruing  upon 
the  $5,000  in  his  hands  up  to  November  18,  1891.  It  was  also 
proven  that  after  November  18,  1891,  said  Petrie  paid  to  Mrs. 
Brooks,  at  various  times,  the  total  sum  of  $1452.52  as  interest 
upon  the  fund  in  his  hands,  taking  no  receipts  therefor. 

James  M.  Brock  and  W.  /.  Graham,  for  appellants. 

Guy  C.  Scoti  and  Basseti  &  Bassett,  for  appellees. 

MAGRxn)ER,  J.  (after  stating  the  facts). —  This  suit  is  brought 
for  the  purpose  of  holding  the  appellees,  Richard  S.  Petrie  and 
Cornelius  L.  Petrie,  liable  as  sureties  upon  the  executor's  bond 
of  Alexander  P.  Petrie,  deceased,  for  the  $5,000  paid  to  said 
Alexander  P.  Petrie  on  February  11,  1887,  by  the  Covenant 
Mutual  Benefit  Association  of  Illinois  upon  the  insurance  cer- 
tificate, described  in  the  statement  preceding  this  opinion.  The 
liability  or  nonliability  of  appellees,  as  such  sureties,  depends 
upon  the  solution  of  the  question  whether  or  not  the  executor, 
Alexander  P.  Petrie,  received  the  sum  of  $5,000,  being  the 
amount  of  the  insurance  certificate,  as  executor,  and  held  it  in 
his  hands  as  executor  up  to  the  date  of  his  death,  on  December 
5,  1898.  If  Alexander  P.  Petrie  did  not  originally  receive  or 
subsequently  hold  said  money  as  executor,  but  received  it  as 
an  individual,  or  as  trustee  for  the  widow  and  heirs  of  Benjamin 
F.  Brooks,  deceased,  then  the  sureties  on  his  executor's  bond 
Vol.  VII  — 10 
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would  not  be  liable,  as  their  contract,  evidenced  by  their  bond, 
was  for  his  performance  of  his  duty  as  executor,  and  not  other- 
wise. 

I.  The  first  question  in  the  case,  then,  is  this:  Were  the 
proceeds  of  the  benefit  certificate  paid  to  Alexander  P.  Petrie, 
and  amounting  to  $5,000,  assets  of  the  estate  of  Benjamin  F. 
Brooks  or  not  ?  The  general  rule  is  that  the  proceeds  of  such 
a  certificate  are  not  assets  of  the  estate.  "  Moneys  received  on 
a  certificate  of  membership  in  a  mutual  benefit  association,  the 
constitution  and  by-laws  of  which  provide  for  insurance  for 
the  benefit  of  the  member's  family,  or  for  such  persons  as  the 
member  may  designate,  go,  on  the  death  of  the  member,  to  his 
family,  or  the  person  designated  by  him,  and  are  not  assets  sub- 
ject to  the  payment  of  his  debts."  (11  Am.  &  Eng.  Encyc.  of 
Law  [2d  ed.],  p.  847,  and  cases  in  note  i.)  Elsewhere  in  the 
same  encyclopedia  (volume  3,  p.  1108)  it  is  said :  "  The  right  to 
receive  benefits  becomes  vested  in  the  legally  designated  bene- 
ficiary immediately  upon  the  death  of  the  member  while  in  good 
standing,  and  the  amount  apportioned  from  the  fund  should  be 
paid  direct  to  such  beneficiary,  not  to  the  executor  or  adminis- 
trator of  deceased." 

In  addition  to  the  fact  that  the  money  realized  upon  these 
benefit  certificates  is  for  the  benefit  of  the  certificate  holder's 
family,  or  heirs  or  devisees,  or  those  dependent  upon  him,  the 
rule  that  the  proceeds  of  such  a  certificate  are  not  assets  of  the 
estate  of  the  deceased  certificate  holder  rests  upon  the  further 
fact  that  the  proceeds  of  the  certificate  are  not  his  property  at 
the  time  of  his  death.  An  executor  or  administrator  takes,  and 
administers  upon,  the  estate  owned  by  the  testate  or  intestate 
as  it  existed  at  the  time  of  his  death.  The  certificate  holder  is 
not  entitled  to  realize  the  amount  due  upon  the  certificate  while 
he  is  alive.  Only  the  beneficiary  named  in  the  certificate  takes 
the  money,  and  this  can  only  be  after  the  death  of  the  certificate 
holder. 

Moreover,  the  contract  of  the  benefit  association  or  insurance 
company  is  to  pay  the  money  due  upon  the  certificate  to  the 
beneficiary  designated  upon  the  face  of  the  certificate.  The 
contract  is  to  pay  to  the  person  so  designated,  and  not  to  pay 
to  the  estate  or  representatives  of  the  certificate  holder,  unless 
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the  latter  are  specially  designated  by  the  certificate  itself  as  the 
persons  entitled  to  take  the  money.  A  person  in  his  lifetime 
took  out  a  policy  of  insurance  payable  to  his  "heirs  and  as- 
signs/' He  died  intestate,  unmarried  and  childless,  and  leaving, 
as  his  heirs-at-law,  a  sister,  two  nieces,  and  a  nephew.  A  ques- 
tion arose  as  to  whether  his  creditors  or  his  heirs-at-law  should 
have  the  fund  derived  from  the  policy,  and  it  was  held  that  the 
heirs  were  entitled  to  the  proceeds  of  the  policy;  and  it  was 
further  held,  in  regard  to  the  meaning  of  the  word  "heirs," 
that  reference  was  had  to  the  statute  simply  for  the  purpose  of 
ascertaining  who  were  the  beneficiaries  of  the  policy,  but  that, 
when  they  were  thus  ascertained,  their  right  to  the  money  was 
derived,  not  from  the  statute,  but  solely  from  the  contract 
embraced  in  the  policy;  that  is  to  say,  that  the  next  of  kin  of 
the  deceased  were  entitled  to  take  the  proceeds  of  the  policy 
by  virtue  of  the  contract  he  had  made  in  their  behalf  with  the 
insurance  company;  and  in  so  holding  the  following  language 
was  used :  "  In  other  words,  they  take  the  proceeds,  not  as 
heirs  or  distributees  of  the  deceased,  but  as  purchasers.  This 
being  so,  the  proceeds  of  this  policy  were  not,  under  the  facts 
of  this  case,  any  part  of  the  estate  of  the  assured,  and,  therefore, 
not  subject  to  the  claims  of  his  creditors."  (Hubbard  v.  Turner, 
93  Ga.  752,  20  S.  E.  640,  30  L.  R.  A.  593,  and  cases  in  note.) 

In  the  case  at  bar  the  benefit  certificate  or  life  insurance  pol- 
icy provides  as  follows:  "The  association  hereby  agrees  well 
and  truly  to  pay  or  cause  to  be  paid  as  a  benefit  to  his  devisees, 
as  provided  in  last  will  and  testament,  or,  in  the  event  of  their 
prior  death,  to  the  legal  heirs  or  devisees  of  the  certificate 
holder,"  etc.  There  is  no  contention  here  that  the  devisees 
named  in  the  will  of  Benjamin  F.  Brooks  died,  and,  therefore, 
the  words,  "or,  in  the  event  of  their  prior  death,  to  the  legal 
heirs  or  devisees  of  the  certificate  holder,"  may  be  considered 
as  eliminated.  By  the  terms  of  the  certificate,  the  association 
agrees  "  to  pay  or  cause  to  be  paid,  as  a  benefit  to  his  devisees, 
as  provided  in  last  will  and  testament."  The  contract  between 
the  association  and  Benjamin  F.  Brooks  was  for  a  payment  "  to 
his  devisees  as  provided  in  last  will  and  testament,"  and  not  to 
his  executors.  The  contract  was  made  directly  for  the  benefit 
of  his  devisees.     We  turn,  therefore,  to  his  will  to  learn  who  are 
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his  devisees,  as  provided  therein.  The  third  clause  of  the  will 
says :  .  "  I  give  and  bequeath  to  A.  P.  Petrie,  in  trust  for  my 
legal  heirs  before  named,  the  proceeds  of  one  certificate  of  life 
insurance  in  the  Covenant  Mutual  Benefit  Association  of  Gales- 
burg,  state  of  Illinois,  numbered  620,  for  the  sum  of  five  thou- 
sand dollars  ($5,000),  which  I  have  had  made  payable  to  said 
A.  P.  Petrie,  to  be  disposed  of  as  follows,  to  wit,"  etc.  The 
contract,  therefore,  of  the  association  was  to  pay  the  money  to 
A.  P.  Petrie  in  trust  for  the  legal  heirs  of  Benjamin  F.  Brooks, 
as  named  in  his  will.  In  the  third  clause  of  his  will  he  expressly 
states  that  he  had  made  the  certificate  payable  to  said  A.  P. 
Petrie  to  be  disposed  of  in  a  certain  way,  and  thereby  himself 
designated  A.  P.  Petrie,  trustee,  as  the  devisee  intended  by  the 
language  of  the  insurance  certificate.  As  in  the  case  of  Hub- 
bard V.  Turner  (supra),  the  statute  may  be  referred  to  to  ascer- 
tain who  the  heirs  are  when  the  certificate  is  for  the  benefit  of 
**  heirs,"  so  the  will  may  be  referred  to  for  the  purpose  of 
ascertaining  who  the  devisees  are  when  the  certificate  is  made 
out  for  the  benefit  of  devisees,  as  the  beneficiaries.  In  neither 
case,  however,  is  the  right  to  the  money  derived  from  the  stat- 
ute or  the  will,  but  solely  from  the  contract  embodied  in  the 
policy.  The  foregoing  views  are  sustained  by  the  following 
authorities:  Alexander  v.  Association  (126  111.  558,  18  N.  E. 
556,  2  L.  R.  A.  161)  ;  Association  v.  Sears  (114  111.  108,  29  N.  E. 
480)  ;  Same  v.  Hoffman  (no  111.  603)  ;  Gauch  v.  Insurance  Co, 
(88  id.  251,  30  Am.  Rep.  554)  ;  IVorley  v.  Association  ([C.  C], 
10  Fed.  227)  ;  Smith  v.  Association  ([C  C],  24  id.  685.) 

In  Association  v.  Sears  (supra),  the  language  of  the  benefit 
certificate  was  the  same  as  that  in  the  case  at  bar — that  is  to 
say,  the  association  there  agreed  "to  pay  or  cause  to  be  paid, 
as  a  benefit  to  his  devisees,  as  provided  in  last  will  and  testa- 
ment, or,  in  the  event  of  their  prior  death,  to  the  legal  heir  or 
devisees  of  the  certificate  holder ;"  and  it  was  there  held  that  the 
promise  was,  in  substance,  to  pay  his  devisees,  if  there  should  be 
devisees  to  take,  and,  if  not,  then  to  pay  to  his  heirs.  In  Alex- 
ander V.  Association  (supra),  a  certificate  of  life  insurance  in  a 
benevolent  society  was  taken  payable  to  the  "  devisees  or  heirs 
at  law"  of  the  certificate  holder,  and  it  was  there  said  (p.  561, 
126  111.,  p.  557,  18  N.  E.,  and  p.  162,  2  L.  R.  A.):    "  It  is  not 
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claimed,  as  we  understand  the  argument,  by.  either  side,  that  the 
fund  is  assets  belonging  to  the  estate  of  the  deceased,  which 
would  pass  to  the  administrators  to  be  used  by  them  in  the  pay- 
ment of  debts,  and  in  the  settlement  of  the  estate,  but  it  is  con- 
ceded that  the  fund  should  be  paid  to  the  person  or  persons 
named  in  the  certificates.  *  *  *  jf  Alexander  had  executed 
a  will,  and  therein  devised  the  fund  to  a  person  or  persons 
therein  named,  such  person  or  persons,  beyond  all  doubt,  would 
have  been  entitled  to  the  fund."  In  Worley  v.  Association 
(supra),  it  was  held  that  a  policy  or  certificate  of  a  corporation 
incorporated  for  benevolent  purposes,  under  the  provisions  of 
State  statutes,  by  the  terms  of  which  the  corporation  agreed 
to  pay  to  the  devisees  of  the  deceased  a  sum  of  money  within 
a  certain  number  of  days  after  receiving  evidence  of  his  death, 
was  not  a  part  of  the  estate  of  the  deceased,  nor  recoverable 
as  such  by  his  administrator. 

There  is  a  class  of  cases,  some  of  which  are  referred  to  by 
counsel  for  the  appellants,  which  seem  to  hold  the  contrary  of 
this  view;  but  it  will  be  found  that  in  such  cases  the  language 
used  in  the  certificate  indicated  an  intention  on  the  part  of  the 
deceased  certificate  holder  that  the  proceeds  of  the  certificate 
should  be  a  part  of  his  estate,  and  should  go  to  his  administrator 
or  executor  for  the  payment  of  debts.  Thus,  in  People  v. 
Phelps  (78  111.  147),  the  policy  by  its  express  terms  was  payable 
to  the  party's  "legal  representatives;"  and  it  was  there  held 
that  the  proceeds  of  the  certificate  would  be  assets  in  the  hands 
of  the  executor  or  administrator,  and  subject  to  the  payment 
of  debts,  because  the  words  "  legal  representatives,"  in  the  com- 
monly accepted  sense,  meant  administrators  or  executors. 
{Warnecke  v.  Lembca,  71  111.  91,  12  Am.  Rep.  85.)  The  cases 
referred  to  by  counsel  for  appellants  are  clearly  distinguishable 
from  the  case  at  bar.  In  Harding  v.  Littlehale  (150  Mass.  loo, 
22  N.  E.  703),  it  was  held  that  the  proceeds  of  a  benefit  certifi- 
cate, after  the  death  of  a  member,  would  go  to  his  executor  or 
administrator  as  a  part  of  his  estate ;  but  there,  under  a  special 
statute,  a  benefit  association  might  insure  a  member  for  his  own 
benefit,  and,  of  course,  in  such  case,  when  he  died,  the  proceeds 
of  the  certificate  would  belong  to  his  estate.  In  Insurance  Co, 
V.  Stevens  ([D.  C],  19  Fed.  671),  the  money,  accruing  on  the 
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policy  at  the  death  of  the  certificate  holder  was  held  to  be  assets 
in  the  hands  of  the  administrator  upon  the  ground  that  the  as- 
sured himself  appeared  by  name  in  the  policy  as  the  beneficiary. 
(Kelley  v.  Mann,  56  Iowa,  625,  10  N.  W.  211 ;  McClure  v.  John- 
son, 56  Iowa,  620,  10  N.  W.  217.)  In  Kelley  v.  Mann  (supra), 
where  it  was  held  that  a  policy  of  life  insurance  was  not  liable 
for  the  debts  of  the  assured,  but  was  collectible  by  his  adminis- 
trator, to  be  distributed  by  him  according  to  law,  the  policy  was 
payable  to  the  "  legal  representatives  "  of  the  assured. 

In  the  case  at  bar,  where  the  policy  or  certificate  is  payable 
to  "  devisees,  as  provided  in  last  will  and  testament,"  the  pro- 
ceeds of  the  certificate  or  policy  might  be  regarded  as  belonging 
to  the  estate  and  liable  for  the  debts  thereof,  if,  upon  turning 
to  the  will,  it  had  been  found  that  the  proceeds  had  been  devised 
to  the  legal  representatives  of  the  estate  of  Benjamin  F.  Brooks, 
deceased,  or  to  Alexander  P.  Petrie  as  the  executor  of  that  es- 
tate. By  the  terms  of  the  third  clause  of  the  will,  however,  the 
devise  or  bequest  —  for  the  term  "  devisee  "  accompan3ring  a 
bequest  of  personalty  will  be  held  to  mean  "  legatee  "  (5  Am.  & 
Eng.  Encyc.  of  Law  [ist  ed.],  p.  660)  —  is  not  to  A.  P.  Petrie  as 
executor,  but  to  A.  P.  Petrie,  individually,  in  trust  for  a  certain 
purpose,  without  any  designation  of,  or  reference  to,  his  repre- 
sentative capacity.  The  proceeds  were  devised  or  bequeathed 
to  him  in  trust  for  the  legal  heirs  named  in  the  will,  and  to  be 
disposed  of  in  the  following  way,  to  wit :  "  The  principal  to  be 
kept  at  interest  until  the  death  of  my  wife,  Ellen  L.  Brooks,  or 
until  my  youngest  child  then  living  shall  have  attained  the  age 
of  twenty  (20)  years,  should  the  death  of  my  wife  occur  before 
the  said  child  shall  have  attained  that  age,  at  the  rate  of  eight 
per  cent,  per  annum,  the  interest  or  income  to  be  paid  to  my 
wife,  Ellen  L.  Brooks,  quarterly."  Such  is  not  the  language 
used  in  imposing  duties  upon  an  executor  who  is  expected,  as 
a  general  thing,  by  the  terms  of  the  statute,  to  settle  up  the 
estate  at  the  expiration  of  a  period  of  two  years.  The  proof 
shows  that  the  youngest  child  of  the  testator,  at  the  time  of  his 
death,  was  not  more  than  three  years  of  age.  The  proof  also 
shows,  that  A.  P.  Petrie  continued  to  pay  interest  on  the  "  trust 
fund  "  to  the  widow,  Ellen  L.  Brooks,  for  more  than  eleven 
years  after  he  was  appointed  executor  of  the  estate. 
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It  is  thus  apparent  that,  by  the  terms  of  this  will,  A.  P.  Petrie 
was  both  trustee  and  executor.  The  declaration  itself  concedes 
the  existence  of  this  dual  capacity  by  averring  that  he  never  at 
any  time  filed  a  bond  or  qualified  as  trustee  under  said  will,  nor* 
ever  turned  over  the  funds  in  his  hands  as  executor  to  himself 
as  trustee.  The  contention  of  the  appellants  is  that  A.  P.  Petrie 
held  the  fund  in  his  hands  as  'executor  from  the  time  of  his 
appointment  as  such  by  the  County  Court  in  November,  i886, 
to  the  time  of  his  death,  in  December,  1898,  a  period  of  twelve 
years. 

2.  The  next  question  in  the  case  is  whether  A.  P.  Petrie  hefd 
the  trust  fund  in  question  as  executor,  instead  of  holding  it  as 
trustee,  upon  the  ground  that  having  been,  by  the  terms  of  the 
will,  both  trustee  and  executor,  he  never  gave  a  bond  as  trus- 
tee ;  and  upon  the  further  ground  that,  even  if  the  fund  in  ques- 
tion was  not  originally  legal  assets  of  the  estate,  yet  it  was  in 
fact  taken  and  treated  as  such  by  the  executor;  that,  having 
thereby  become  assets  in  the  hands  of  the  executor,  it  remained 
such  up  to  the  time  of  the  death  of  A.  P.  Petrie ;  and  that,  there- 
fore, the  bondsmen  of  the  latter  should  be  holden  for  it.  There 
is  much  force  in  the  position  taken  by  the  appellants  in  refer- 
ence to  this  matter. 

In  his  petition  to  the  County  Court  to  be  appointed  executor, 
A.  P.  Petrie  mentioned  the  proceeds  of  the  benefit  certificate  as 
a  part  of  the  estate  of  which  Benjamin  F.  Brooks  died  possessed. 
In  his  inventory  presented  to  the  County  Court,  he  also  men- 
tioned the  insurance  policy  or  certificate  as  a  part  of  the  estate 
of  Benjamin  F.  Brooks.  The  bond,  also,  which  he  gave  as 
executor,  was  fixed  in  a  sufficiently  large  amount  to  cover  the 
proceeds  of  the  certificate.  It  is  to  be  observed,  however,  that, 
when  he  gave  a  receipt  to  the  benefit  association  or  insurance 
company  for  the  amount  of  the  policy,  he  signed  the  receipt  in 
his  individual  name,  and  not  as  executor.  It  is  also  to  be  no- 
ticed that,  although  the  amount  of  the  widow's  award  exceeded 
the  whole  value  of  the  personal  property  owned  by  the  de- 
ceased, excluding  the  certificate  or  policy,  yet  no  amount  was 
taken  out  of  the  proceeds  of  the  certificate  to  pay  such  deficiency 
in  the  award.  Nor  was  any  part  of  the  proceeds  of  the  certifi- 
cate applied  toward  the  payment  of  any  of  the  debts  of  the  de- 
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ceased,  if  there  were  any.  It  is  true  that  the  first  receipt,  signed 
by  the  widow  for  interest  on  the  trust  fund,  recites  that  such 
interest  is  "  received  of  A.  P.  Petrie,  executor  of  B.  F.  Brooks ;" 
and  that  the  sixth  receipt,  dated  in  May,  1888,  executed  by  the 
widow  for  interest  on  the  trust  fund,  recites  that  such  interest  is 
"  received  of  A.  P.  Petrie,  administrator  of  the  estate  of  B.  F. 
Brooks."  These  receipts,  however,  were  not  signed  by  A.  P. 
Petrie,  but  by  Ellen  L.  Brooks,  the  widow.  Nor  is  there  any 
evidence  that  they  were  drawn  by  A.  P.  Petrie.  The  fact,  there- 
fore, that  he  is  described  in  one  of  them  as  executor,  and  in  the 
other  as  administrator,  is  not  significant,  as  indicating  that  he 
held  the  fund  in  the  capacity  of  executor.  If  the  receipts  are 
important  evidence  upon  this  subject,  the  majority  of  them 
would  indicate  that  the  interest  on  the  fund  was  not  paid  by 
him  as  executor,  but,  on  the  contrary,  as  trustee,  because  the 
remaining  sixteen  of  the  receipts,  commencing  on  February  18, 
1887,  and  ending  on  August  18,  1898,  all  of  which  are  signed  by 
the  widow,  recite  that  interest  on  the  "  trust  fund  "  of  the  estate 
of  B.  F.  Brooks  is  "received  from  A.  P.  Petrie;"  thus  desig- 
nating him  as  an  individual,  or  in  his  capacity  as  trustee,  and 
not  in  his  capacity  as  executor. 

The  fact  that  the  executor  mentioned  the  fund  in  his  petition 
for  appointment  and  in  his  inventory  as  being  a  part  of  the  prop- 
erty of  the  estate  has  no  other  or  different  significance  than  if, 
in  a  report  by  him  as  executor,  he  had  charged  himself  as  execu- 
tor with  the  trust  fund  in  question.  Such  a  charge,  made  by 
the  executor  against  himself,  has  been  held  not  to  create  a  lia- 
bility against  the  sureties  upon  his  bond,  if  they  were  not  other- 
wise liable  under  the  law  or  the  statute.  In  Clay  v.  Hart  (7 
Dana,  i),  it  was  held  that  "  the  sureties  of  an  executor  cannot 
be  made  liable  for  funds  which  the  executor  received  as  agent 
or  trustee  for  a  legatee,  though  he  has  charged  himself  with 
them  in  his  executorial  accounts."  In  Shields  v.  Smith  (8  Bush, 
601),  it  was  held  that  the  sureties  of  an  administrator  with  the 
will  annexed  could  not  be  held  liable  for  funds  which  he  received, 
not  as  administrator,  but  as  agent  for  the  widow  and  heirs, 
though  he  charged  himself  with  such  funds  as  administrator. 
In  Com.  V.  Gibson  (8  Watts,  214),  it  was  held  that  the  sureties 
in  an  ordinary  administration  bond  are  not  liable  for  the  pro- 
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ceeds  of  an  intestate's  real  estate,  though  charged  in  the  account 
of  an  administrator,  as  settled  by  the  Orphans*  Court.  Again, 
in  Pace  v.  Pace  (19  Fla.  454),  where  the  subject,  out  of  which 
the  suit  arose,  was  a  contract  of  insurance  made  by  a  Ufe  insur- 
ance company,  and  where  it  was  held  that  the  administrator 
would  not  hold  the  proceeds  of  the  policy  as  general  assets  in 
his  hands  liable  to  the  payment  of  debts  or  to  distribution  ac- 
cording to  the  law  of  the  domicile  of  the  intestate,  it  was  said : 
"  The  sureties  upon  the  bond  of  an  administrator  who  has  col- 
lected moneys,  neither  assets  of  the  estate  nor  subject  to  dis- 
tribution by  him,  and  to  which,  as  the  legal  representative  of 
the  decedent,  he  was  not  entitled,  are  not  liable  for  any  appro- 
priation or  use  of  the  same  by  the  administrator  for  his  personal 
benefit."  In  Robinson  v.  Millard  (133  Mass.  236),  which  case  is 
referred  to  with  approval  by  this  court  in  People  v.  Huffman 
(182  111.  390,  55  N.  E.  981),  the  Supreme  Court  of  Massachusetts 
said :  "  The  fact,  therefore,  that  the  executors  here  saw  fit  to 
charge  themselves  in  their  general  account  with  the  balance  re- 
maining after  payment  of  debts,  legacies,  and  charges  does  not 
conclude  the  sureties  under  the  general  bond."  In  People  v. 
Huffman  {supra) ^  it  was  held  by  this  court  that  the  report  of  an 
executor,  showing  a  certain  balance  in  his  hands  as  of  the  date 
of  his  report,  is  not  conclusive  on  his  sureties  in  an  action  to 
enforce  their  liability  on  the  bond,  when  the  report  was  not  ap- 
proved by  an  adjudication  of  the  court.  Therefore,  under  the 
authorities,  it  cannot  be  said  that  the  circumstances  relied  upon 
by  the  appellants,  as  indicating  that  the  fund  in  question  was 
treated  by  the  executor  as  a  part  of  the  assets  of  the  estate,  are 
conclusive  upon  the  sureties  so  as  to  make  them  liable.  The 
liability  of  a  surety  is  strictissimi  juris,  {People  v.  Toomey,  122 
111.  308,  13  N.  E.  521.)  The  general  doctrine  is  as  announced 
by  Woerner  in  his  work  on  the  American  Law  of  Administra- 
tion (volume  I  [2d  ed.],  §  260),  that,  "  where  a  will  makes  the 
same  person  executor  and  trustee,  the  executor's  bond  cannot 
be  construed  as  conditioned  for  the  performance  of  the  duties 
belonging  to  the  trustee;  a  separate  bond  should  in  such  case 
be  given  as  trustee."  In  Hinds  v.  Hinds  (85  Ind.  312),  it  was 
held  that  the  bond  of  an  executor,  given  to  secure  the  faithful 
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discharge  of  his  duties  as  executor,  cannot  be  construed  as  con- 
ditioned for  the  faithful  discharge  of  his  duties  as  trustee  of  a 
trust  created  by  the  will.  This  same  doctrine  was  recognized 
and  approved  by  this  court  in  People  v.  Huffman  {supra),  where 
we  said  (p.  405,  182  111.,  and  p.  985,  55  N.  E.)  :  "  Under  the 
statute  as  it  now  stands,  where  a  will  makes  the  same  person 
executor  and  trustee,  the  executor's  bond  cannot  be  construed 
for  the  faithful  performance  of  the  duties  belonging  to  the  trus- 
tee. A  separate  bond  should  be  given  by  the  trustee."  As  was 
said  in  Hinds  v.  Hinds  {supra),  it  does  not  follow  from  this  doc- 
trine that  the  cestuis  que  trustent  need  be  without  any  security 
except  the  personal  responsibility  of  the  trustee  for  the  faithful 
discharge  of  the  duties  of  his  trust,  because  a  court  of  chancery 
has  the  power  and  jurisdiction  to  require  the  trustee  in  such  a 
trust  to  execute  bond,  with  sufficient  sureties,  conditioned  for 
the  faithful  performance  of  the  duties  of  his  trust,  and  for  the 
preservation  of  the  trust  fund. 

3.  It  is  contended  on  the  part  of  the  appellants  that,  inasmuch 
as  A.  P.  Petrie  failed  to  file  any  report  as  executor,  the  plaintiffs 
below  were  entitled  to  nominal  damages,  and  that  the  judgment 
should,  therefore,  be  reversed,  and  the  cause  remanded  for  this 
reason.  Upon  this  point  we  are  content  with  what  is  said  by  the 
Appellate  Court  in  their  decision  of  this  case,  which  is  as  fol- 
lows (p.  663,  94  111.  App.)  :  "  This  point  is  purely  technical ;  for, 
if  we  are  correct  in  concluding  this  fund  was  not  part  of  the 
estate  to  be  accounted  for  to  the  County  Court,  then  the  papers 
filed  there  by  the  executor  showed  he  had  turned  over  to  the 
widow  all  the  personal  property  of  the  estate,  and  the  only 
report  he  could  have  made  would  have  been  to  formally  charge 
himself  with  said  property,  and  credit  himself  for  its  delivery  to 
the  widow;  that  is,  to  state  in  the  form  of  a  report  only  facts 
and  figures  already  appearing  in  papers  filed  by  the  executor  in 
1886.  Plaintiffs  tendered  various  propositions  of  law,  but  none 
upon  the  subject  of  the  right  to  recover  nominal  damages  be- 
cause of  the  failure  to  file  a  report.  They  moved  for  a  new  trial, 
and  filed  the  points  relied  upon  therefor,  and  did  not  assign 
failure  to  award  nominal  damages  as  one  of  them.  They  are 
restricted  to  the  reasons  they  then  assigned.     Besides,  courts 
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will  not  award  a  new  trial  merely  to  enable  a  party  to  recover 
nominal  damages."     (Comstock  v.  Brosseau,  65  111.  39.) 

For  the  reasons  above  stated,  the  judgments  of  the  Appellate 
Court  and  of  the  Circuit  Court  are  affirmed. 

Judgment  affirmed. 


Note.— MONEYS  DUE  FROM   MUTUAL  ASSESSMENT  INSUR- 
ANCE ASSOCIATION  AS  SUBJECT  TO  WILL. 

(a)  General  rules  or  principles. 

(b)  Exceptions. 

(c)  Amendments. 

(d)  Illustrative  cases. 

(a)  Oeneral  rules  or  prindplefl — It  is  a  general  rule  that  a  policy 
of  life  insurance  and  the  money  to  become  due  under  it,  belong,  the  mo- 
ment it  is  issued,  to  the  person  or  persons  named  in  it  as  the  beneficiary 
or  beneficiaries,  and  that  there  is  no  power  in  the  person  procuring  the 
insurance  by  any  act  of  his,  by  deed  or  by  will,  to  transfer  to  any  other 
person  the  interest  of  the  person  named.  (Hume  v.  Washington  Central 
Bank,  128  U.  S.  195,  9  Sup.  Ct.  Rep.  41 ;  Glanz  v.  Gloeckler,  104  111.  573 ; 
Small  V.  Jose,  86  Me.  120,  29  Atl.  976 ;  All  is  v.  Ware,  28  Minn.  166,  9  N.  W. 
666;  City  Savings  Bank  v.  Whitde,  63  N.  H.  587,  3  Ad.  645.  See  also 
and  compare  Foster  v.  Gile,  50  Wis.  603,  7  N.  W.  555,  8  id.  217;  Ryan 
V.  Rothweiler,  50  Ohio  St.  595,  35  N.  E.  679;  Gambs  v.  Covenant  Ins.  Co., 
50  Mo.  44;  Waldheim  v.  Hancock  Ins.  Co.,  8  Misc.  506,  28  N.  Y.  Supp. 

But  the  rule  has  no  application  when  applied  to  certificates  of  mem- 
bership in  a  mutual  organization  depending  upon  assessment  of  its  mem- 
bers, with  special  regulations  and  by-laws.  The  beneficiary  named  in 
the  certificate  has  no  vested  right  until  death  occurs.  (Masonic  Mutual 
Benefit  Society  v.  Burkhart,  no  Ind.  189,  10  N.  E.  79,  11  id.  449; 
Supreme  Conclave  v.  Cappella,  41  Fed.  i ;  Robinson  v.  United  States 
Mutual  Accident  Assn.,  68  id.  825;  Catholic  Knights  v.  Franke,  137  111. 
118,  27  N.  E.  86;  Wells  v.  Mutual  Benefit  Assn.,  126  Mo.  630,  29  S.  W. 
607;  Sabin  v.  Phinney,  134  N.  Y.  423,  31  N.  E.  1087;  Catholic  Knights  v. 
Morrison,  16  R.  I.  468,  17  Atl  57;  Holland  v.  Taylor,  in  Ind.  121,  12 
N.  E.  116;  Splawn  v.  Chew,  60  Tex.  532;  Sofge  v.  Supreme  Lodge,  98 
Tenn.  446,  39  S.  W.  853 ;  Eagan  v.  Eagan,  58  App.  Div.  253,  68  N.  Y.  Suop. 
777) 

Ordinarily  a  designated  beneficiary  has  a  mere  expectancy  which  the 
law  does  not  recognize  nor  protect  as  property.  (Hoeft  v.  Supreme 
Lodge,  113  Cal.  91,  45  Pac.  185  [June,  1896].) 
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The  laws  of  the  association  govern  the  rights  of  the  parties.  (Sanger 
V.  Rothschild,  123  N.  Y.  577,  26  N.  E.  3 ;  Bown  v.  Catholic  Assn.,  33  Hun, 
263;  Finch  V.  Grand  Grove,  60  Minn.  308,  62  N.  W.  384.) 

Change  of  beneficiary  must  be  made  in  compliance  therewith.  (Wendt 
V.  Iowa  Legion  of  Honor,  72  Iowa,  682,  34  N.  W.  470;  American  Legion 
of  Honor  v.  Smith,  45  N.  J.  Eq.  466,  17  Atl.  770;  Wilson  v.  Bryce,  43 
App.  Div.  491,  60  N.  Y.  Supp.  132 ;  Kunkel  v.  Workmen's  Benefit  Fund,  68 
App.  Div.  3^5y  75  N.  Y.  Supp.  188;  Fink  v.  Fink,  171  N.  Y.  616,  64  N:  E. 
506;  Shuman  v.  Ancient  Order  of  Workmen,  no  Iowa,  642,  82  N.  W. 
331 ;  McGowan  v.  Supreme  Court  of  Foresters,  104  Wis.  173,  80  N.  W. 
603.) 

When  the  by-laws  specifically  prescribed  that  the  member  shall  formally 
designate  the  beneficiary  to  the  lodge,  prior  to  his  decease,  and  the  bene- 
ficiary designated  dies  and  there  is  none  other  designated  by  the  member 
or  in  the  by-laws  the  fund  or  money  is  not  subject  to  will  of  th^  member 
and  under  such  circumstances,  it  is  not  due  to  any  one;  a  will  not  brought 
to  defendant's  knowledge  until  after  testator's  death  cannot  operate  as 
a  new  designation.  (Hellenberg  v.  District  No.  i,  etc.,  94  N.  Y.  580; 
Estate  of  Griest,  76  Cal.  494,  18  Pac.  654.) 

Nor  can  a  will  operate  as  a  sufficient  designation  of  beneficiary,  when 
it  names  a  person  outside  of  the  class  specified  in  the  by-laws.  (Kunkel 
V.  Workmen's  Benefit  Fund,  68  App.  Div.  385,  75  N.  Y.  Supp.  188.) 

A  specific  bequest  of  a  death  benefit  in  will  of  a  member  does  not  effect 
a  change  of  beneficiary  when  the  by-laws  do  not  so  provide  and  the 
method  prescribed  by  them  is  exclusive.  (Fink  v.  Fink,  171  N.  Y.  616, 
revg.  57  App.  Div.  507,  64  N.  E.  506.) 

The  fund  cannot  be  claimed  by  the  deceased  member's  administrator 
or  executor  as  an  asset  belonging  to  his  estate  and  the  beneficiary  takes 
by  virtue  of  a  designation  made  in  compliance  with  the  laws  of  the  or- 
ganization, rather  than  by  will.  (Bown  v.  Catholic  Benefit  Assn.,  33 
Hun,  263.    And  see  Supreme  Council  v.  Priest,  46  Mich.  429,  9  N.  W.  481.) 

But  otherwise  when  the  certificate  is  made  payable  to  the  assured;  in 
such  a  case  it  is  subject  to  disposition  by  will.  (Catholic  Knights  v. 
Kuhn,  91  Tenn.  214,  18  S.  W.  385  [but  it  should  be  noted  that  the  de- 
cision in  this  case  was  made  upon  a  bill  of  interpleader].) 

And  so  when  policy  is  made  payable  to  "  legal  representatives."  (Petty 
V.  Wilson,  L.  R.  4  Ch.  App.  Cas.  574.) 

Unless  a  change  is  expressly  authorized  by  the  certificate,  or  constitu- 
tion and  by-laws  of  the  society  the  beneficiary  named  in  the  certificate 
acquires  a  vested  right  upon  its  issue,  which  upon  his  or  her  death  de- 
scends to  children.  (Johnson  v.  Hall,  55  Ark.  210,  17  S.  W.  874.  And  see 
Knights  V.  Watson,  64  N.  H.  517;  Greeno  v.  Greeno,  23  Hun,  478,) 

When  change  in  designation  of  beneficiary  has  not  been  made  in  com- 
pliance with  the  by-laws  of  the  association,  upon  death  of  the  assured, 
the  beneficiary  originally  named  becomes  the  absolute  owner  of  the  fund, 
which  cannot  be  made  subject  to  the  will  of  the  deceased  member.  (Hol- 
land V.  Taylor,  11 1  Ind.  121,  12  N.  E.  116.) 
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A  certificate  issued  by  a  mutual  benefit  society,  by  which  it  agrees  to 
pay  to  a  designated  beneficiary,  constitutes  an  ordinary  policy  of  insur- 
ance; and  the  member  or  holder  has  no  power  to  change  the  beneficiary 
named  in  the  certificate,  unless  expressly  authorized  to  do  so  by  the 
certificate  itself,  or  by  the  constitution  and  by-laws  of  the  society  made 
a  part  of  it,  or  by  the  charter.  (Johnson  v.  Hall,  55  Ark.  210,  17  S.  W. 
874.  And  see  Yore  v.  Booth,  no  Cal.  2j8,  42  Pac.  808;  Kline  v.  National 
Benefit  Assn.,  in  Ind.  462,  11  N.  E.  620.) 

During  his  lifetime  the  member  may  exercise  the  power  of  appoint- 
ment, and  change  without  other  limits  or  restrictions  except  such  as  are 
imposed  by  the  organic  law,  or  by  the  rules  and  regulations  of  the  so- 
ciety, duly  adopted  in  compliance  therewith.  In  case  of  an  ordinary  life 
policy  the  rights  of  the  beneficiary  are  fixed  by  the  terms  of  the  policy. 
(Masonic  Mutual  Benefit  Society  v.  Burkhart,   no  Ind.   189.) 

Testator  cannot  make  a  testamentary  disposition  of  a  certificate  of  in- 
surance to  any  other  person  than  the  beneficiary  named  therein,  and  can 
only  make  a  revocation  or  substitution  of  the  beneficiary  to  take  effect 
during  life.     (De  Silva  v.  Supreme  Council,  109  Cal.  Z7Zj  4^  Pac.  32.) 

When  a  statute  under  which  the  association  is  organized  authorizes 
provision  for  widows,  orphans,  or  other  persons  dependent  upon  deceased 
members,  the  classes  to  be  benefited  are  thus  designated,  and  if  no  one 
is  selected,  it  is  still  payable  to  one  of  the  classes  named.  The  fund  is 
not  subject  to  testamentary  bequest.  (American  Legion  of  Honor  v. 
Perry,  140  Mass.  580,  5  N.  E.  634.) 

It  is  held  in  Massachusetts  that  a  designation  in  a  will  that  the  money 
should  be  paid  to  his  "  estate "  is  invalid,  because,  if  part  of  the  estate, 
it  would  be  inconsistent  with  statutes;  and  that  it  could  not  be  regarded 
as  a  valid  designation  in  favor  of  legatees  named  in  the  will,  because  the 
designation,  under  the  by-laws  of  the  association,  required  the  designa- 
tion to  be  made  to  the  association  in  his  lifetime,  to  be  approved  by  the 
directors.     (Daniels  v.  Pratt,  143  Mass.  216,  10  N.  E.  166.) 

But  it  seems  the  money  may  be  paid  to  the  executor  of  the  will,  as 
"legal  representative"  of  the  deceased,  when  the  by-laws  provide  for 
payment  to  legal  representatives  as  a  last  resort.    Id. 

A  mere  attempt  to  make  a  change  in  beneficiary,  without  complying  with 
the  rules  of  the  order,  and  disposition  of  proceeds  of  certificate  by  will  is 
wholly  ineffectual.  (McCarthy  v.  Supreme  Lodge,  153  Mass.  314,  26  N.  E. 
866;  Renk  v.  Herman  Lodge,  2  Dem.  [N.  Y.]  409;  Hainer  v.  Iowa  Legion 
of  Honor,  78  Iowa,  245,  43  N.  W.  185.) 

It  seems  there  may  be  a  vested  interest  in  a  certificate.  (Webster  v. 
Welch,  57  App.  Div.  558,  68  N.  Y.  Supp.  55) 

So  held  on  interpleader  by  virtue  of  a  special  agreement  between  the 
parties  or  claimant  to  the  fund. 

(b)  Exceptiona. —  The  general  rule  that  the  insured  is  bound  to  make 
change  of  beneficiary  in  the  manner  pointed  out  in  the  certificate  or  policy 
and  by-laws  is  subject  to  three  exceptions: 

(i)  If  the  society  has  waived  a  strict  compliance  with  its  own  rules,  and 
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in  pursuance  of  a  request  of  the  insured  to  change  his  beneficiary,  has  is- 
sued a  new  certificate,  the  original  beneficiary  will  not  be  heard  to  complain 
that  the  course  indicated  by  the  regulations  was  not  pursued.  (2)  If  it  be 
beyond  the  power  of  the  insured  to  comply  literally  with  the  regulations,  a 
court  of  equity  will  treat  the  change  as  having  been  legally  made.  (3)  If 
the  insured  has  pursued  the  course  pointed  out  by  the  laws  of  the  associa- 
tion, and  has  done  all  in  his  power  to  change  the  beneficiary,  but,  before 
the  new  certificate  is  actually  issued,  he  dies,  a  court  of  equity  will  treat 
such  certificate  as  having  been  issued.  (Supreme  Conclave  v.  Cappella,  41 
Fed.  i;  Hirschl  v.  Clark,  81  Iowa,  200,  47  N.  W.  78;  Marsh  v.  Su- 
preme Council,  etc.,  149  Mass.  512,  21  N.  E.  1070;  Isgrigg  v.  Schooley,  125 
Ind.  94,  25  N.  E.  151 ;  Grand  Lodge  v.  Noll,  90  Mich.  37,  51  N.  W.  268; 
Smith  v.  Hannan,  28  Misc.  681,  59  N.  Y.  Supp.  1044;  Heydorf  v. 
Conracks,  7  Kans.  App.  202,  52  Pac.  700;  McGowan  v.  Order  of  Foresters, 
104  Wis.  173,  80  N.  W.  603.  But  see  and  compare  Fink  v.  Fink,  171 
N.  Y.  616,  64  N.  E.  506;  Shuman  v.  Ancient  Order  of  Workmen,  no 
Iowa,  642,  82  N.  W.  331.) 

A  bill  of  interpleader  filed  by  the  organization  does  not  operate  as  a 
waiver  of  its  rules.     (Smith  v.  Hannan,  supra,) 

Failure  to  comply  with  by-laws  in  making  designation,  owing  to  in- 
sanity of  the  member,  will  not  cause  a  forfeiture.  (Grossmayer  v.  Dis- 
trict No.  I,  70  App.  Div.  90,  74  N.  Y.  Supp.  1057.) 

When  an  article  of  the  constitution  of  the  organization  provided  that  in 
the  event  of  the  death  of  all  the  beneficiaries  designated  by  the  member, 
before  the  decease  of  such  member,  if  he  shall  make  no  other  disposition 
thereof,  the  benefit  shall  be  paid  to  the  heirs  of  the  deceased  member,  and 
if  no  person  entitled  to  receive  such  benefit,  by  the  laws  of  the  order,  it 
shall  revert,  etc.  Held,  that  the  money  was  subject  to  the  will  of  the  de- 
ceased member;  and  if  this  were  not  so,  the  fact  that  the  will  was  deliv- 
ered to  an  officer  of  the  lodge,  prior  to  his  decease,  and  its  retention  by 
the  lodge  without  objection  as  to  form  constituted  in  legal  effect  a  new 
designation.     (Kepler  v.  Supreme  Lodge,  45  Hun,  274.) 

The  by-laws  provided  that  change  in  beneficiary  could  be  made,  only 
by  indorsement  on  certificate,  etc.  The  member's  certificate  was  made 
payable  to  his  wife.  Subsequently  he  obtained  a  divorce  from  her,  but  was 
unable  to  obtain  possession  of  the  certificate  to  have  indorsed  as  required 
a  change  in  beneficiary.  He  then  made  a  sworn  statement  to  the  organiza- 
tion which  disapproved  his  application.  He  then  made  a  will  disposing 
of  the  money,  and  it  was  held  to  be  a  valid  change  of  beneficiary.  (Grand 
Lodge  V.  Kohler,  106  Mich.  121,  63  N.  W.  897  [1895].) 

(c)  Amendments. —  A  mutual  benefit  association  may  amend  its  con- 
stitution at  any  time  in  respect  to  a  change  of  beneficiaries  in  its  cer- 
tificates, and  such  amendment  applies  to  those  previously  issued,  when 
no  vested  rights  have  been  acquired.  The  laws  of  the  order  are  those  in 
force  at  the  time  change  in  beneficiary  is  asked.      (Catholic  Knights  v. 
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Franke,  137  III.  118,  27  N.  E.  86.  And  see  Sanger  v.  Rothschild,  123  N.  Y. 
577,  26  N.  E.  3;  Byrne  v.  Casey,  70  Tex.  247,  8  S.  W.  38.) 

Amendments  to  by-laws  and  to  charter  are  not  retroactive  and  do  not 
affect  certificates  issued  prior  to  the  time  when  the  amendments  take  effect. 
(Roberts  v.  Cohen,  60  App.  Div.  259,  70  N.  Y.  Supp.  57.) 

Unless  the  statute,  constitution,  or  by-laws,  provide  to  the  contrary; 
or  member  has  otherwise  agreed  in  his  application.  (Baldwin  v.  Beg- 
ley,  185  III.  180,  56  N.  R  1065.) 

(d)  IHustratlve  casee. —  Change  of  beneficiary  may  be  made  by  the 
member  in  his  last  will  and  testament  where  the  constitution  and  by-laws 
of  the  association  do  not  prescribe  a  different  method.  (Masonic  Benefit 
Assn.  V.  Bunch,  109  Mo.  560,  19  S.  W.  25;  Supreme  Council  v.  Priest, 
46  Mich.  429,  9  N.  W.  481;  Kaiser  v.  Kaiser,  13  Daly,  522  [N.  Y.l.  And 
see  Carpenter  v.  Knapp,  loi  Iowa,  712,  70  N.  W.  764.) 

A  writing  inoperative  as  a  will  may  be  sufficient  compliance  with  rules 
of  an  association  in  designating  beneficiary.  (Dennett  v.  Kirk,  59 
N.  H.  ID.) 

In  Catholic  Knights  v.  Morrison  (16  R.  I.  468,  17  Atl.  57),  the  fund  was 
decreed  payable  to  the  deceased  member's  executor  pursuant  to  designa- 
tion of  change  of  beneficiary  made  by  will,  accepted  by  the  organization 
and  new  certificate  issued  accordingly. 

When  the  rules  and  regulations  of  the  society  expressly  authorize  a 
designation  of  beneficiary  by  will  of  the  member,  it  requires  a  specific 
exercise  of  the  power  in  a  will  and  the  money  will  not  pass  under  a 
general  residuary  clause.  (Maryland  Mutual  Benevolent  Society  v.  Clen- 
dinen,  44  Md.  429;  Greeno  v.  Greeno,  23  Hun,  478.) 

In  Weil  v.  Trafford  (3  Tenn.  Ch.  108),  the  money  was  payable  "to 
such  person  or  persons  as  he  may  by  will,  or  entry  in  record-book  if  his 
lodge,  or  on  the  face  of  this  certificate,  direct,"  and  it  was  held  that  the 
money  passed  under  a  residuary  clause  of  the  deceased  member's  will 
disposing  of  "the  balance  of  all  my  property  of  every  kind."  (Weil  v. 
Trafford,  2  Tenn.  Ch.  108.) 

The  substitution  of  the  executor  of  a  member,  by  proper  indorsement 
upon  the  certificate  and  in  compliance  with  the  rules  of  the  association, 
and  the  insertion  in  his  will  of  a  direction  to  apply  the  proceeds  in  pay- 
ment of  his  debts  is  not  an  attempt  to  devise  by  will  the  policy  or  its 
proceeds.     (Bowman  v.  Moore,  87  Cal.  306,  25  Pac.  409.) 

Where  the  member  stated  in  his  application  "I  hereby  authorize  and 
direct  that  the  amount  to  which  I  may  be  entitled,  shall  be  paid,  subject 
to  my  will,"  and  certificate  was  issued  without  filling  in  the  blank  left 
for  the  beneficiary,  it  was  held,  that  the  money  should  be  paid  to  the 
executor  subject  to  the  will.  (Winterhalter  v.  Workmen's  Fund  Assn., 
75  Cal.  245,  17  Pac.  I.) 

A  by-law  providing  that  "no  will  shall  be  permitted  to  control  the 
appointment  or  distribution  of,  or  rights  of  any  person  to,  any  indorse- 
ment payable   by  this   order "    construed   to   apply   only    to    subsequent 
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disposition  during  lifetime;  but  all  the  designated  beneficiaries  having 
died  before  the  member,  and  the  by-laws  providing  that  in  such  event, 
"  if  the  member  shall  have  made  no  further  disposition  thereof,  the  benefit 
shall  be  paid,"  etc.,  held,  that  the  member  could  dispose  of  the  money  by 
will  to  any  person  eligible  as  a  beneficiary.  (Order  of  Foresters  v.  Malloy, 
169  111.  S8,  48  N.  E.  392.) 

A  society  organized  under  an  act  providing  for  the  payment  of  benefits 
to  devisees  or  legatees  of  deceased  members  cannot,  by  provisions  of  its 
by-laws  or  certificates  of  membership,  restrict  or  limit  the  right  of  a 
member  to  bequeath  the  fund  or  to  appoint,  designate,  or  change  his 
beneficiary  by  his  will.  (Niblack  Ben.  Soc,  §  235,  citing  Raub  v.  Asso- 
ciation, 3  Mackey,  68  [D.  C.l.)  And  so  where  the  charter  specifically  pro- 
vides that  the  member  may  direct  payment  by  will,  entry  in  record-book, 
or  by  certificate.     (Tennessee  Lodge  v.  Ladd,  5  Lea,  716.) 


Saperstein  vs,  Ullman". 

[Court  of  Appeals  of  New  York,  Oct.  18,   1901;   168  N.  Y.  636,  678, 

61  N.  E.  553.] 

Action  Against  Executor 

A  wife  bequeathed  to  her  husband  the  use  of  all  her  property  during 
life,  with  a  desire  that  he  should  continue  the  clothing  business  in 
which  she  was  engaged,  which  he  did.  Held,  in  an  action  brought 
against  him  as  executor  and  individually  to  recover  for  goods  there- 
after sold  to  him,  it  was  error  to  render  judgment  against  him  as 
executor. 
Parker,  C.  J.,  and  Vann  and  Landon,  JJ.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Division,  Fourth  De- 
partment. 

Action  by  Isaac  Saperstein  against  Moyer  Ullman  individually 
and  as  executor  of  Amelia  Ullman,  deceased.  From  an  order 
of  the  Appellate?  Division  (63  N.  Y.  Supp.  626)  reversing  a  judg- 
ment in  favor  of  plaintiff  entered  on  the  report  of  a  referee, 
plaintiff  appeals.  ' 

Affirmed. 

N.  F.  Breen,  for  appellant. 
Fred  B.  Pitcher,  for  respondent. 
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Per  Curiam. —  We  are  of  opinion  that  the  result  reached  by 
the  majority  of  the  Appellate  Division  was  correct,  and  that 
the  order  of  that  court  granting  a  new  trial  must  be  affirmed. 
The  action  was  at  law  against  the  defendant  individually  and  as 
executor  of  his  wife's  will.  The  judgment  granted  at  the  Special 
Term  was  against  the  defendant,  not  individually,  but  as  executor. 
As  the  action  was  at  law,  execution  on  the  judgment  would  run 
against  the  goods  of  his  testatrix.  It  may  well  be  that  an  action 
in  equity  could  be  maintained  to  charge  the  plaintiff's  claim 
on  such  property  as  the  deceased  bequeathed  to  the  defendant 
with  which  to  carry  on  her  business.  This  action  is  not  of  that 
character,  and  the  trial  court  has  not  found  what  property  was 
employed  in  the  business.  The  modification  of  the  judgment 
suggested  by  the  minority  of  the  Appellate  Division  would, 
therefore,  have  been  unauthorized,  and  the  proper  action  was 
that  directed  by  the  majority  of  the  court, —  a  new  trial. 

The  order  appealed  from  must  be  affirmed,  and  judgment 
absolute  directed  for  the  defendant  on  the  stipulation,  with  costs. 

Vann,  J.  (dissenting). — In  August,  1897,  Amelia  Ullman  died, 
leaving  a  husband  and  four  children  her  surviving.  For  several 
years  before  her  death  she  had  conducted  a  clothing  business, 
through  her  husband  as  agent,  and  upon  her  death  her  property 
consisted  of  the  assets  of  that  business,  a  house  and  lot,  and 
some  household  furniture.  By  her  will  she  gave  her  husband 
the  use  of  all  her  property  during  his  natural  life,  charged  with 
the  support  of  her  daughter,  Florence.  In  the  same  clause  in 
which  she  thus  gave  a  life  estate  to  her  husband,  subject  to  said 
charge,  she  provided  as  follows :  "  It  is  my  wish  that  my  hus- 
band continue  the  clothing  business  as  now  conducted  so  long 
as  he  continues  sober,  and  of  good  habits,  to  properly  conduct 
the  same,  and  my  devise  to  him  of  the  use  during  life  of  my 
real  and  personal  property  is  upon  condition  that  he  does  not 
again  marry."  After  the  death  of  his  wife  Mr.  Ullman  continued 
to  carry  on  the  clothing  business,  and  this  action  was  brought 
against  him  as  executor  to  recover  for  goods  sold  to  him  in 
that  capacity,  and  used  by  him  in  said  business.  It  is  established 
by  a  well-considered  decision  of  this  court,  upon  which  both 
parties  rely,  that  a  testator  may  direct  that  his  business  be  con- 
VOL.  VII  — 11 
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tinued,  provided  he  expresses  his  intention  in  clear  language. 
(Willis  V.  Sharp,  113  N.  Y.  586,  21  N.  E.  705,  4  L.  R.  A.  493-) 
This  case  turns  on  the  meaning  of  the  words  "  my  husband," 
as  used  in  the  clause  of  the  will  expressing  the  wish  of  the  testa- 
trix that  the  clothing  business  should  be  continued.  If  she 
meant  by  those  words  her  husband  as  an  individual,  he  had  no 
power  to  conduct  the  business  as  executor;  but  if,  on  the  other 
hand,  she  meant  her  husband  as  executor,  he  was  authorized 
to  purchase  the  goods  in  question  as  executor.  We  must 
assume  from  the  context  that  the  testatrix  was  not  giving  advice, 
but  was  giving  directions  in  relation  to  her  own  property  when 
she  used  the  words  under  consideration.  They  seem  in  direct 
connection  with  the  creation  of  a  life  estate  and  the  placing  of 
a  charge  thereupon.  The  same  sentence  limits  the  gift  to  the 
husband  by  the  condition  that  he  shall  not  marry  again,  and 
authorizes  him  to  continue  the  clothing  business,  subject  to  the 
limitation  that  he  should  continue  "  sober  and  of  good  habits." 
It  seems  to  me  that  she  intended  by  those  words  that  her 
husband,  as  executor,  should  continue  the  clothing  business, 
subject  to  said  conditions,  for  otherwise  the  most  of  the  sen- 
tence has  no  effect.  The  presumption  is  that  a  direction  con- 
tained in  a  will,  addressed  to  a  person  subsequently  named  as 
executor,  is  addressed  to  him  in  that  capacity,  and  there  is 
nothing  to  rebut  the  presumption.  The  intention  that  the 
clothing  business  should  be  continued  is  clearly  expressed.  It 
is  equally  clear  that  the  testatrix  intended  that  it  should  be  con- 
ducted by  a  certain  person  named  Moyer  Ullman,  and,  as  she 
had  no  power  to  direct  him  to  continue  the  business  except  as 
executor,  unless  we  hold  that  her  language  is  utterly  without 
force,  we  must  hold  that  it  was  her  intention  that  he  should 
conduct  the  business  as  executor.  It  was  only  to  him  as 
executor  that  she  could  give  a  binding  direction.  She  made  her 
husband  her  sole  executor,  and  in  directing  him  to  carry  on  her 
business,  as  I  think,  she  directed  him  as  executor,  because  she 
could  not  direct  him  as  an  individual.  She  was  not  speaking  to 
him  as  her  husband,  but  as  her  executor,  and  she  described 
him  as  might  naturally  be  expected  in  an  instrument  so  inform- 
ally drawn.  The  direction  was  doubtless  limited  to  that  portion 
of  the  testatrix's  estate  that  was  invested  in  the  business,   for 
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she  did  not  authorize  the  sale  of  her  house  and  lot,  or  of  her 
household  furniture,  by  her  executor,  but  gave  them,  after  his 
death,  to  her  children.  The  complaint  was  so  amended  upon 
the  trial,  without  objection,  as  to  demand  general  (which  in- 
cludes equitable)  relief,  and  the  facts  were  undisputed.  I  think, 
therefore,  that  the  assets  of  the  business  are  bound  by  the  judg- 
ment, and  I  agree  with  the  dissenting  opinion  below  that  the 
judgment  of  the  referee  should  be  modified  by  inserting  a  pro- 
vision that  it  shall  not  be  a  lien  upon  the  house  and  lot,  or 
satisfied  out  of  the  household  furniture.  I  dissent  from  the  con- 
clusion reached  by  the  majority,  and  vote  for  a  reversal  of  the 
judgment  rendered  by  the  Appellate  Division  and  for  a  modifi- 
cation of  the  judgment  rendered  by  the  referee,  as  above  in- 
dicated. 

O'Brien,  Bartlett,  Martin,  and  Cullen,  JJ.,  concur  for  af- 
firmance ;  Parker,  C.  J.,  and  Landon,  J.,  concur  with  Vann,  J., 
for  reversal. 

Ordered  accordingly. 


In  re  Russell  et  a/. 

[Court  of  Appeals  of  New  York,  Oct.  i,  1901 ;  168  N.  Y.  169,  61  N.  E.  166.] 

Will  —  Construction. 

Where,  under  a  will,  there  is  a  bequest  to  the  widow  and  children  of  tes- 
tator, expressed  in  general  terms,  and  there  is  no  intention  shown 
that  they  should  take  as  a  class,  they  will  take  distributively. 

Appeal  from  Supreme  Court,  Appellate  Division,  Second  De- 
partment 

In  the  matter  of  the  accounting  of  Euphemia  D.  Russell  and 
others,  executors  of  James  Russell,  deceased.  From  an  order 
of  the  Appellate   Division   (69  N.  Y.  Supp.   563)  affirming  a 
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decree  of  the  Surrogate's  Court  on  objections  by  James   K. 
Black,  administrator  of  Elizabeth  D.  Black,  deceased,  Euphemia 
D.  Russell  and  others  appeal. 
Affirmed. 

The  proceeding  involved  the  construction  of  the  residuary 
clause  of  the  will  of  said  James  Russell,  who  died  in  the  month 
of  January,  1888.  That  part  of  the  will  which  is  the  subject  of 
this  controversy  reads  as  follows.  "  Sixth.  All  the  rest,  residue, 
and  remainder  of  my  personal  estate,  and  the  net  proceeds  of 
the  sales  of  the  rest,  residue,  and  remainder  of  my  real  estate, 
owned  by  me  individually  or  with  my  co-partner,  Edward  Tracy, 
or  others,  I  give,  devise,  and  bequeath  to  my  wife  and  my 
children,  to  be  divided  equally  between  them,  share  and  share 
alike ;  that  is  to  say,  to  my  wife  one  share,  to  each  child  an  equal 
share  with  my  wife.  Should  any  of  my  children  have  died, 
leaving  lawful  issue,  such  deceased  child*s  share  to  be  given  to 
such  issue.  Seventh.  For  the  purpose  of  such  distribution  of 
my  estate  among  my  wife  and  children,  I  fully  authorize  and 
empower  my  executors  and  executrix  hereinafter  named,  or 
such  of  them  as  shall  qualify,  and  the  survivors  or  survivor  of 
them,  to  sell  and  dispose  of  any  and  all  my  real  estate  at  public 
or  private  sale  at  such  time  or  times  within  a  lawful  period  and 
on  such  terms  as  they  shall  deem  most  advantageous  to  my 
estate,  and  to  execute  and  deliver  to  the  purchaser  or  pur- 
chasers thereof  good  and  sufficient  deeds  of  conveyance  thereof, 
and  to  do  each  and  every  act  and  thing  lawful  and  necessary 
for  them  to  carry  out  and  complete  said  sales.  I  also  authorize 
my  executrix  and  executors  hereinafter  named  to  invest  and 
reinvest  the  moneys  of  my  estate  until  its  distribution,  such 
investments  to  be  on  improved  real  estate  in  the  city  of  New 
York,  or  bonds  of  the  United  States  government,  or  New  York 
State  or  city  bonds.  The  net  income  of  my  estate  until  its  dis- 
tribution I  direct  to  be  divided  equally  between  my  wife  and 
children,  share  and  share  alike.  Having,  from  my  long 
acquaintance  and  association  in  business  with  my  co-partner, 
Edward  Tracy,  a  high  opinion  of  his  experience,  integrity,  and 
judgment,  I  would  recommend  to  my  other  executors  to  listen 
and  give  great  weight  to  his  suggestions  and  advice  in  the  sale 
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and  disposition  of  my  real  estate,  particularly  in  the  sale  of  the 
property  owned  by  the  firm  of  Tracy  &  Russell."  The  deceased 
left,  him  surviving,  his  widow  and  five  children.  Elizabeth  D. 
Russell,  one  of  the  children,  married  James  K.  Black,  the  peti- 
tioner, on  the  28th  day  of  January,  189 1,  and  died  at  Belfast, 
Ireland,  on  the  9th  day  of  December,  1892,  without  issue,  and 
intestate.  The  present  controversy  involves  the  disposition 
which  should  be  made  of  her  share  of  the  residuary  estate. 
Ancillary  letters  of  administration  were  issued  to  her  husband 
in  this  State,  and  he  instituted  these  proceedings  for  an  account- 
ing, claiming  that  the  distributive  share  of  the  residuary  estate 
given  by  the  will  to  his  deceased  wife  should  be  paid  to  him  as 
her  husband  and  personal  representative. 

John  F.  Dillon  and  Edward  H.  WesterReld,  for  appellants. 

Samuel  Phillips  Savage,  for  respondent. 

O'Brien,  J.  (after  stating  the  facts). —  The  provisions  of  the 
will  of  James  Russell,  disposing  of  his  residuary  estate,  suggest 
several  questions  that  need  not  be  discussed,  since  counsel  on 
both  sides  are  in  entire  accord  with  respect  to  their  proper  legal 
solution.  A  statement  of  the  questions  and  points  as  to  which 
they  agree  will,  however,  tend  to  place  the  question  with  respect 
to  which  they  differ  in  a  clearer  light.  If  I  have  correctly  com- 
prehended the  arguments  of  counsel,  they  agree  upon  the  follow- 
ing propositions  that  are  involved  in  the  case:  (i)  That  under 
the  terms  of  the  will  there  is  an  equitable  conversion  of  real  into 
personal  estate,  and  the  gift  is  a  gift  of  personal  property,  sub- 
ject to  the  operation  of  the  rules  of  law  governing  the  devolution 
of  personal  property.  (2)  That  the  interest  of  the  widow  and  each 
child  vested  upon  the  death  of  the  testator.  (3)  That  the  title 
to  the  residuary  real  estate  descended  to  the  heirs-at-law,  sub- 
ject to  the  execution  of  the  power  of  sale  in  the  will.  (4)  The 
will  contemplates  a  division  and  distribution  of  the  proceeds  of 
real  estate  directed  to  be  sold  and  converted  into  money  at  some 
future  time,  depending  upon  the  reasonable  discretion  of  the 
executors.  We  see  no  reason  to  dissent  from  any  of  these 
propositions.    They  are  sustained  by  abundant  authority,  and. 
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assuming  them  to  be  reasonable  in  themselves,  and  soimd  in 
point  of  law,  we  may  proceed  to  examine  the  important  question 
with  respect  to  which  there  is  a  radical  difference  of  views  be- 
tween counsel.  The  courts  below  have  determined  that  the 
husband  was  entitled  to  the  distributive  share  of  the  residuary 
estate  which  his  wife  would  be  entitled  to  receive  if  living  at 
the  time  of  distribution.  The  learned  counsel  for  the  executors, 
who  have  appealed  from  that  decision,  contends  very  earnestly 
that  the  share  of  the  deceased  daughter  passed  upon  her  death 
to  the  surviving  members  of  her  family ;  that  is,  to  the  widow 
and  the  four  children  who  survived.  The  fundamental  propo- 
sition upon  which  he  has  constructed  a  very  able  argument  is 
that  the  gift  contained  in  the  residuary  clause  of  the  will  was 
not  to  the  widow  and  children  distributively  or  as  tenants  in 
common,  but  collectively,  and  as  a  class,  which  was  subject  to  be 
changed  by  the  death  of  the  members  of  the  class  before  the 
time  for  distribution  arrived;  and  that  the  daughter,  having 
died  before  that  time,  had  no  interest  in  the  fund  which  could 
pass  to  her  husband  or  was  transmissible.  On  the  other  hand, 
the  counsel  for  the  husband  contends  that  the  widow  and  chil- 
dren took  the  residuary  estate  under  the  will  distributively  and 
as  tenants  in  common,  in  equal  shares,  which  vested  in  them 
upon  the  death  of  the  testator,  and  the  interest  of  each  was 
from  that  time  alienable  and  transmissible.  It  should  be  ob- 
served here  that  the  learned  counsel  for  the  appellants  admits 
that  the  interests  of  the  widow  and  children  vested  upon  the 
testator's  death,  but  was  subject  to  be  devested  and  changed 
by  the  death  of  any  of  them,  and  the  consequent  diminution  of 
the  class,  which  he  contends  took  the  fund  collectively.  Thus  it 
will  be  seen  that  his  entire  argument  rests  upon  the  proposition 
that  the  gift  is  to  a  class,  and  not  to  individuals  distributively. 
If  correct  in  his  premises,  his  conclusion  must  necessarily  follow. 
Whether  a  devise  or  bequest  in  a  will  is  to  a  class  or  to  the 
individuals  as  tenants  in  common  must  depend  upon  the  lan- 
guage employed  by  the  testator  in  making  the  gift.  All  the 
provisions  of  the  will  may  be  consulted,  and  sometimes  aid 
may  be  sought  from  the  situation  and  relation  of  the  parties. 
In  this  case  there  is  nothing  in  the  will,  outside  of  the  residuary 
clause  itself,  that  throws  any  light  on  the  question.    I  have  not 
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been  able  to  find  in  any  of  the  adjudged  cases  any  attempt  to 
define  or  formulate  with  much  accuracy  the  language  or  cir- 
cumstances necessary  to  constitute  a  gift  to  a  class.  Perhaps, 
from  the  nature  of  the  question,  it  is  impossible  to  lay  down 
any  general  rule,  or  to  do  more  than  to  determine  every  case 
upon  its  own  facts,  and  to  construe  every  will  with  reference 
to  the  language  employed  by  the  testator  and  the  surrounding 
circumstances.  The  language  and  the  circumstances  are  so 
seldom  identical  that  it  is  not  often  that  one  case  can  be  deter- 
mined upon  the  authority  of  some  other  case  or  class  of  cases. 
But  there  are  some  principles  and  canons  of  construction  recog- 
nized by  all  the  authorities,  which,  when  applied  to  the  particular 
case,  will  ordinarily  enable  the  courts  to  arrive  at  a  reasonable 
and  just  conclusion.  When  stated  and  applied  to  this  case,  it 
will  be  seen  that  there  will  be  little  difficulty  in  determining  the 
nature  and  character  of  the  gift  to  the  testator's  widow  and 
children,  whether  collectively  as  a  class  or  distributively  as 
tenants  in  common.  A  gift  to  a  class  has  been  defined  by  a 
recent  decision  of  this  court  to  be  a  gift  of  an  aggregate  sum 
to  a  body  of  persons  uncertain  in  number  at  the  time  of  the  gift, 
to  be  ascertained  at  a  future  time,  who  are  all  to  take  in  equal 
or  in  some  other  definite  proportions,  the  share  of  each  being 
dependent  for  its  amount  upon  the  actual  number.  (In  re  Kim" 
berly's  Estate,  150  N.  Y.  90,  44  N.  E.  945.)  At  the  time  the 
gift  in  this  case  vested,  there  was  no  uncertainty  with  respect 
to  the  number  of  the  donees  or  the  amount  of  each  share,  and 
it  is  difficult  to  see  how  the  value  or  amount  of  the  shares  was 
in  any  way  dependent  upon  the  number  of  the  beneficiaries  who 
might  survive  the  time  of  actual  distribution.  The  rules  of  law 
applicable  to  grants  or  devises  of  real  property  to  two  or  more 
persons  apply  to  dispositions  of  personal  property  as  well. 
(Mills  V.  Husson,  140  N.  Y.  99,  35  N.  E.  422 ;  In  re  Kimberly's 
Estate,  supra,)  It  is  declared  by  statute  that  every  estate  granted 
or  devised  to  two  or  more  persons  in  their  own  right  shall  be  a 
tenancy  in  common  unless  expressly  declared  to  be  a  joint 
tenancy.  Real  Prop.  Law,  §  56.  It  is  quite  certain  that  there 
is  no  clear  language  in  this  will  importing  a  gift  to  a  class. 
That  must  be  made  out,  if  at  all,  by  construction.  The  law  not 
only  favors  the  vesting  of  estates,  but  such  a  construction  of  a 
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will  as  will  avoid  the  disinheritance  of  children  who  happen  to 
die  before  the  time  of  distribution.  {Moore  v.  Lyons,  25  Wend. 
119;  Connelly  v.  O'Brien,  166  N.  Y.  406,  60  N.  E.  20;  In  re 
Brown,  93  N.  Y.  295;  i  Thomas,  Estates  by  Will,  282.)  The 
reason  of  this  rule  and  the  effect  of  the  principle  is  said  to  be 
that  all  property  which  is  the  subject  of  any  disposition,  whether 
testamentary  or  otherwise,  will  belong  to  the  object  of  the  gift 
immediately  on  the  instrument  taking  effect,  or  so  soon  after- 
ward as  the  object  comes  into  existence  or  the  terms  thereof 
will  permit.  (Jarm.  Wills,  chap.  25,  p.  756.)  The  absolute  owner- 
ship of  the  subject  of  the  gift,  which  includes  the  power  of 
disposition,  will  vest  immediately  in  the  donee,  unless  the  instru- 
ment provides  otherwise.  Applying  these  principles  of  con- 
struction to  the  will  in  this  case,  it  will,  I  think,  be  impossible 
to  hold  that  the  gift  was  to  a  class,  and  not  to  the  widow  and 
five  children  distributively  as  tenants  in  common.  When  a 
devise  or  bequest  is  made  direct  to  wife  and  children,  in  the 
absence  of  clear  language  indicating  a  gift  to  them  as  a  body 
or  a  class,  it  should  be  held  that  they  take  individually  as  tenants 
in  common,  and  that  their  interest  does  not  depend  upon  sur- 
vivorship. {Savage  v.  Burnham,  17  N.  Y.  561 ;  DelaHeld  v.  Ship* 
man,  103  id.  463,  9  N.  E.  184;  In  re  Young,  145  N.  Y. 
535,  40  N.  E.  226;  In  re  Seebeck,  140  N.  Y.  241,  35  N. 
E.  429;  In  re  Tienken,  131  N.  Y.  391,  30  N.  E.  109; 
Moffeit  V.  Elmendorf,  152  N.  Y.  475,  46  N.  E.  845,  57  Am.  St. 
Rep.  529;  2  Thomas,  Estates  by  Will,  1428,  and  cases  cited; 
Wagram,  Wills,  chap.  23,  p.  288;  Williams,  Exrs.  1320).  If  the 
gift  in  this  case  was  to  the  widow  and  children  nominatim,  it 
would  not  then  be  claimed  that  they  took  as  a  class,  and  yet 
the  mere  fact  that  the  testator  omits  to  designate  his  children 
by  name  is  ordinarily  a  circumstance  of  little  importance  in  any 
inquiry  as  to  the  legal  nature  and  character  of  the  gift.  That 
circumstance  may  sometimes  be  considered  with  other  pro- 
visions of  the  will  in  which  the  language  indicates  an  intention 
to  make  the  gift  to  a  class.  But  when  the  testator  groups  to- 
gether the  objects  of  his  bounty,  and  describes  them,  as  in  the 
will  in  question,  by  the  use  of  the  words  "  wife  and  children," 
.that  circumstance  alone  cannot  change  the  nature  of  the  gift. 
In  so  far  as  this  case  depends  upon  the  language  of  the  will, 


IN  RE  RUSSELL  ET  AL.  169 

It  must,  I  think,  be  held  that  the  widow  and  children  took  an 
absolute,  vested  interest  in  their  respective  shares  of  the  re- 
siduary estate  upon  the  testator's  death,  and  that  such  interest 
was  alienable  and  transmissible  like  other  personal  property. 

The  argument  of  the  learned  counsel  for  the  appellants  is 
based  very  largely  upon  considerations  which  he  contends  are 
apparent  from  the  whole  will.  He  urges  with  great  force  that 
the  construction  given  to  the  will  by  the  courts  below  is  con- 
trary to  the  intention  of  the  testator,  since  his  purpose  was  to 
vest  his  property  in  his  own  family,  and  give  it  to  persons  of 
his  own  blood  and  lineage ;  that  he  could  not  have  intended  to 
convert  all  of  his  lands,  constituting  the  bulk  of  his  estate,  into 
personalty ;  and  that  the  husband  of  a  deceased,  childless,  minor 
daughter  should  take  all  of  her  share  at  the  distribution,  made 
after  her  death,  at  the  expense  of  his  own  children  and  their 
mother.  Arguments  of  this  character  are  always  persuasive, 
and,  when  the  will  is  open  to  construction,  frequently  control- 
ling, since  the  moral  element  in  any  controversy  concerning  the 
distribution  of  property  after  death  commands  attention;  but 
we  fail  to  find  any  room  for  its  application  to  this  case.  It  is 
probably  true,  as  the  learned  counsel  suggests,  that  the  testator 
never  thought  that  so  large  a  portion  of  his  estate  should  go 
to  a  stranger  that  he  never  knew  and  had  never  seen,  and  it  is 
quite  likely  that,  if  the  event  which  has  happened  could  have 
been  foreseen  or  anticipated  by  him,  he  would  have  provided 
against  it  by  some  express  provision  in  the  will.  Any  scheme 
for  the  devolution  of  property  after  death  is  liable  to  be  affected 
by  unforeseen  events,  such  as  marriages  and  deaths.  Hence  we 
should  not  impute  to  the  words  of  the  testator  a  meaning  de- 
rived from  a  process  of  looking  backward.  We  should  not 
attempt  to  give  to  his  will  an  artificial  construction  which  would 
disinherit  one  of  the  children  who  died  before  distribution  in 
order  to  prevent  her  share  from  falling  into  the  hands  of  her 
husband.  When  we  speak  of  the  testator's  intentions,  we  do 
not  necessarily  refer  to  some  thought  or  purpose  that  was 
actually  in  his  mind.  We  are  now  dealing  with  a  will  in  which 
the  language  is  clear,  and  we  should  impute  to  the  disposing 
words  the  meaning  which  they  naturally  bear,  and  not  some 
meaning   based   upon   unforeseen   events   happening   after   the 
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testator's  death.  {Johnson  v.  Brasington,  156  N.  Y.  185,  50 
N.  E.  859.)  It  is  quite  certain  that  the  testator  intended  to  give 
one-sixth  of  the  residuary  estate  to  this  deceased  daughter,  who 
was  about  sixteen  years  of  age  when  her  father  died.  It  is 
reasonable  to  assume  that  the  testator,  as  a  reasonable  man, 
when  making  the  gift  contemplated  the  possible  marriage  of  his 
daughter,  and  that  the  property  which  was  the  subject  of  the 
gift  would  be  affected  by  the  law  governing  that  relation.  That 
is  simply  what  has  happened,  and  v^^at  has  brought  a  person 
who  was  a  stranger  to  the  testator  within  the  scope  and  range 
of  his  bounty.  While  this  result  may  not  have  been  in  the  mind 
of  the  testator  when  he  made  the  will,  yet  it  is  but  the  natural, 
legal  consequence  of  the  disposition  which  he  made,  and  which 
the  courts  are  not  at  liberty  to  avoid  on  the  arbitrary  assunip- 
tion  that  the  testator  did  not  intend  it.  If  the  deceased  daughter 
had  transferred  her  interest  in  the  fund  before  her  death,  by 
deed  or  assignment,  to  her  mother,  or  to  one  of  her  brothers 
or  sisters,  or  had  disposed  of  it  by  will  in  favor  of  either,  then 
the  argument  of  the  learned  counsel  for  the  appellant,  based 
upon  the  intention  of  the  testator  to  transmit  the  property  only 
to  his  own  descendants,  would  be  shorn  of  much  of  its  moral 
power ;  and  yet  the  legal  aspects  of  the  case  would  be  precisely 
the  same  then  as  now,  since  the  daughter  could  not  dispose  of 
what  she  did  not  own,  and  she  would  have  nothing  to  convey 
or  dispose  of  if  the  gift  was  to  a  class.  There  is  no  restriction 
in  the  will  to  prevent  any  of  the  daughters,  after  the  gift  vested, 
from  disposing  of  her  share  by  will  in  favor  of  her  husband  in 
the  event  of  her  marriage.  In  this  case  there  was  no  will  or 
transfer,  but,  as  the  wife  died  intestate,  and  without  issue,  after 
the  gift  vested,  the  rights  of  the  husband  intervened,  and  he 
took  the  share  of  his  wife  either  as  her  personal  representative 
or  jure  mariti.  {Robins  v.  McClure,  100  N.  Y.  328,  3  N.  E.  663, 
53  Am.  Rep.  184.) 

Considerable  emphasis  has  been  placed  upon  another  clause 
of  the  will  as  indicating  the  testator's  purpose  to  limit  the  distri- 
bution of  this  fund  to  such  of  his  descendants  as  should  be 
living  at  the  time  of  the  distribution.  He  directed  that,  in  case 
any  of  his  children  should  die,  leaving  lawful  issue,  such  de- 
ceased child's  share  was  to  be  given  to  such  issue.    We  do  not 
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perceive  that  this  provision  is  in  any  degree  inconsistent  with 
an  intention  to  make  the  gift  to  the  widow  and  children  dis- 
tributively  and  as  tenants  in  common,  nor  can  we  see  how  it 
tends  to  prove  that  the  gift  was  to  a  class  collectively.  More- 
over, we  think  that,  under  settled  rules  of  construction,  the 
death  there  referred  to  was  a  death  of  one  of  the  children  in  the 
testator's  lifetime.  {Stevenson  v.  Lesley,  70  N.  Y.  512;  Living- 
ston V.  Greene,  52  id.  118;  Washbon  v.  Cope,  144  id.  287, 
39  X.  E.  388;  Miller  v.  Gilbert,  144  N.  Y.  68,  38  N.  E.  979; 
Stokes  V.  Weston,  142  N.  Y.  433,  37  N.  E.  515;  In  re  Tienken, 
131  N.  Y.  391,  30  N.  E.  109;  Gocbel  v.  Wolf,  113  N.  Y.  405, 
21  N.  E.  388,  10  Am.  St.  Rep.  464;  Vander::ee  v.  Stingerland, 
103  N.  Y.  47,  8  N.  E.  247,  57  Am.  Rep.  701 ;  Quackenboss  v. 
Kingsland,  102  N.  Y.  128,  6  N.  E.  121,  55  Am.  Rep.  771.) 
This  rule  yields  only  to  clear  language  in  the  instrument 
indicating  that  the  testator  referred  to  a  death  at  some  other 
time.  The  testator  also  indicated  that  the  net  income  of  his 
estate  until  distribution  be  divided  equally  between  his  wife  and 
children,  share  and  share  alike.  It  is  quite  true,  as  the  learned 
counsel  for  the  appellants  has  observed,  that  this  clause  was 
unnecessary  if  the  testator  intended  to  give  the  corpus  abso- 
lutely, since  the  income  would,  as  matter  of  course,  follow  the 
corpus;  but  the  construction  of  the  will  is  not  changed  by  un- 
necessary provisions  inserted  from  abundant  caution.  It  is 
quite  clear  that  these  words  were  not  used  to  indicate  a  gift  to 
a  class.  If  such  was  the  intention  of  the  testator,  he  would  un- 
doubtedly have  expressed  himself  in  some  clearer  and  more 
direct  way.  When  a  testator  intends  to  confine  the  gift  to  a 
class,  to  be  ascertained  at  a  future  time,  his  purpose  may  be  so 
easily  accomplished  by  the  use  of  a  few  clear  and  simple  words 
that  courts  are  not  warranted,  in  the  absence  of  such  language, 
in  giving  to  his  dispositions  of  property  an  exceptional  legal 
character.  The  general  rule  is  that,  when  there  is  a  gift  to 
widow  and  children,  expressed  in  general  terms,  they  will  take 
distributively,  unless  it  appears  clearly  from  some  provision  of 
the  will  that  the  testator  intended  that  they  should  take  as  a 
class,  and  thus  confines  his  bounty  to  those  only  who  survive 
some  future  event.    There  is  no  such  limitation  in  the  will  in 
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question,  and  so,  we  think,  the  order  appealed  from  must  be 
affirmed,  with  costs. 

Parker,  C.  J.,  and  Bartlett,  Haight,  Vann,  Lanton,  and 
CuLLEN,  JJ.,  concur. 

Order  affirmed. 


Gee  et  al,  vs.  Hasbrouck  et  al, 

[Supreme  Court  of  Michigan,  Oct.  22,  1901;  128  Mich.  509,  87  N.  W.  621.] 

Appeal  —  Review    of   Facts  — Wills  —  Construction  — 
Rights  of  Devisee  —  Accounting  by  Executor. 

1.  Where,  on  appeal  from  the  order  of  Probate  G)urt  allowing  an  ad- 

ministrator's account,  the  Circuit  Court  has  found  the  facts,  such 
findings  should  be  considered  final  on  all  questions  where  there  is 
dispute  in  the  testimony. 

2.  Where  testator  by  his  will  gave  his  widow  all  his  personal  estate  dur- 

ing her  widowhood,  and  to  others  all  of  the  property  that  might  re- 
vert to  his  estate,  the  widow  was  entitled  to  the  possession  of  all  such 
property,  and  the  administrators  were  chargeable  with  only  so  much 
as  was  received  back  by  them. 

3.  Where  a  will  gives  a  widow  not  only  the  right  to  consume  the  estate 

if  necessary,  but  a  right  to  the  custody  as  well,  she  may  demand  it 
from  the  executor,  even  though  it  be  money. 

4.  Where   testator  by   his  will  left  all  his  estate  to  his  widow  during 

widowhood,  and  she  lived  with  one  of  the  executors,  promising  to 
pay  .her  board,  the  value  of  such  board  should  be  allowed  him  in 
his  account,  being  equivalent  to  money  paid  for  her  support. 

5.  Where,  on  appeal  from  order  of  Probate  Court  allowing  the  account 

of  executors,  the  Circuit  Court  found  that  all  the  property  of  the 
estate  was  given  to  the  widow,  such  finding  covers  all  items  received 
by  them. 

6.  Where  in  an  administrator's  account  there  is  an  error  as  to  the  balance 

due  on  a  note  owing  to  the  estate,  such  error  is  unimportant,  since 
the  maker  of  the  note  is  not  a  party  to  the  proceeding,  and  not  bound 
by  the  decision  on  the  account. 

Error  to  Circuit  Court,  St.  Joseph  county ;  George  L,  Yaple, 
Judge. 
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Proceeding  by  Elizabeth  Gee  and  another,  against  Joseph  B. 
Hasbrouck  and  another,  as  administrators  of  the  estate  of  John 
Hasbrouck,  deceased,  to  require  an  accounting.  From  a  judg- 
ment of  the  Circuit  Court  affirming  the  order  of  the  Probate 
Court  allowing  the  defendants'  account,  plaintiffs  bring  error. 

Modified  and  affirmed. 

B.  E.  &  L.  F.  Andrews  and  H,  O.  Bliss,  for  appellants. 
Alfred  Akey  (Edward  Cahill,  of  counsel),  for  appellees. 

Hooker^  J. —  John  Hasbrouck  died  testate  in  the  year  1869, 
possessed  of  considerable  personal  property,  but  no  real  estate. 
He  left  a  widow,  Rachel,  and  several  sons  and  daughters.  No 
executor  was  named  in  his  will,  but  two  of  his  sons,  viz.,  Joseph 
and  John  J.,  the  defendants  herein,  were  appointed  adminis- 
trators with  the  will  annexed,  the  will  having  been  duly  admitted 
to  probate.  The  estate  was  appraised  at  $12,092.93,  and  claims 
aggregating  $4,046.88  were  allowed  by  commissioners  and  paid. 
Rachel  died  on  December  8,  1896.  The  administrators  having 
filed  no  account  in  Probate  Court,  the  appellants  (two  daughters 
of  John  Hasbrouck,  deceased)  filed  a  bill  in  chancery  against 
them  for  an  accounting  in  1898.  That  bill  was  dismissed.  On 
January  21,  1899,  at  the  instance  of  the  appellants,  the  adminis- 
trators were. cited  to  appear  in  Probate  Court  and  render  an 
account,  which  they  did.  A  hearing  was  had,  and  that  court 
made  an  order  allowing  said  administrators  to  be  credited  with 
the  full  amount  of  the  principal  of  said  estate.  The  appellants 
appealed  to  the  Circuit  Court,  where  the  cause  was  tried  by  the 
court  without  a  jury,  and  a  written  finding  of  fact  and  law  was 
filed,  which  was  a  substantial  affirmance  of  the  order  of  the 
Probate  Court.  A  request  was  made  for  amended  findings,  and 
the  case  is  before  us  on  error. 

The  record  shows  that  the  will  contains  the  following  pro- 
visions, viz. :  "  First.  I  hereby  give  and  bequeath  to  my  be- 
loved wife,  Rachel  Ann,  all  my  property,  real  and  personal,  to 
have  during  her  life  or  as  long  as  she  remains  my  widow. 
Second.  After  paying  all  my  debts  and  funeral  expenses :  Third. 
I  hereby  g^ve  and  devise  to  my  children,  James  Henry  Has- 


174  PROBATE  REPORTS  ANNOTATED. 

brouck,  Joseph  P.  Hasbrouck,  John  Jamison  Hasbrouck,  Re- 
becca Marie  Ennis,  Elizabeth  Traphagan  Fonda,  Martha  Sickles 
Hasbrouck,  and  to  my  five  grandchildren.  Nelson  Hasbrouck, 
Anna  Hasbrouck,  Jimmy  Hasbrouck,  Jessie  Fonda  Hasbrouck, 
and  the  youngest,  name  unknown,  children  of  my  son  David 
Hasbrouck,  and  to  their  heirs  and  assigns,  all  the  real  and  per- 
sonal of  my  estate,  both  real  and  personal,  to  be  divided  into 
seven  equal  shares,  each  child,  their  heirs  and  assigns,  to  have 
and  receive  one  share,  and  said  five  grandchildren  in  the  right 
of  their  father  one  share ;  and  in  the  making  of  the  said  several 
shares  my  son  David  Hasbrouck  is  to  be  charged  an  indebted- 
ness to  my  estate  in  the  sum  of  twelve  hundred  dollars,  it  being 
for  money  advanced  by  me  during  my  lifetime  for  his  benefit; 
also  my  son  James  Henry  Hasbrouck  is  to  be  charged  with 
indebtedness  to  my  estate  in  the  sum  of  five  hundred  dollars, 
being  for  money  advanced  by  me  to  him  during  my  lifetime. 
Fourth.  After  the  decease  of  my  wife,  Rachel  Ann  Hasbrouck, 
I  give  and  devise  to  my  said  children,  James  Henry  Hasbrouck, 
Joseph  P.  Hasbrouck,  John  Jamison  Hasbrouck,  Rebecca  Marie 
Ennis,  Elizabeth  Traphagan  Fonda,  Martha  Sickles  Hasbrouck, 
and  my  five  grandchildren.  Nelson  Hasbrouck,  Anna  Has- 
brouck, Jimmy  Hasbrouck,  Jessie  Fonda  Hasbrouck,  and  one, 
name  unknown,  all  my  estate,  both  real  and  personal,  that  may 
revert  to  my  estate  on  the  decease  of  my  said  wife,  to  be  divided 
among  them  in  the  proportion  as  provided  in  the  above  bequest 
made  direct  to  them."  (i)  It  is  the  claim  of  the  appellees  that 
this  will  gave  to  Rachel  the  right  to  the  possession  and  control 
of  all  personal  property  of  the  estate  after  the  payment  of  the 
debts.  Appellants  insist  that  it  gave  her  a  right  to  the  income 
only,  and  that  it  was  the  duty  of  the  administrators  to  retain 
the  possession  and  control  of  the  property  of  the  estate,  and  to 
pay  to  the  widow  only  the  income.  (2)  The  appellees  claim  that 
the  proofs  show  that  the  property  which  came  to  the  hands  of 
the  administrators  was  delivered  by  them  to  the  widow,  and 
that  no  portion  or  residue  of  it  has  ever  come  back  into  their 
possession.  The  appellants  claim  that  there  is  no  evidence  in 
the  record  tending  to  show  this.  (3)  The  appellants  further 
contend  that,  if  the  administrators  lawfully  turned  over  a  por- 
tion of  the  estate,  they  should  be  required  to  account  for  the 
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residue,  and  that  the  order  of  the  circuit  judge  was  for  less  than 
the  record  shows  to  be  unaccounted  for.  (4)  The  appellees 
claim  that,  if  it  be  held  that  the  widow  had  no  right  to  the 
principal  of  the  estate,,  the  same  has  been  paid  to  her  with  full 
knowledge  and  acquiescence  of  the  appellants,  and  has  been 
used  by  her,  and  that  they  should  be  estopped  from  claiming 
that  such  payment  was  unlawful. 

Upon  the  argument  it  was  urged  by  the  appellants'  counsel 
that  we  should  review  the  merits  as  contained  in  the  findings 
of  fact.  On  the  other  hand,  appellees  insist  that  the  findings 
must  be  treated  as  final,  upon  all  questions  of  fact,  where  there 
is  dispute  in  the  testimony.  We  are  of  the  opinion  that  the 
latter  is  the  correct  practice,  and  must  treat  the  findings  of  fact 
as  conclusive,  where  supported  by  testimony.  We  find  evidence 
tending  to  show  that  all  of  the  property  except  the  amount 
necessary  to  pay  claims  was  given  to  Rachel,  and  that  the  appel- 
lants had  knowledge  of  such  fact. 

The  question  of  construction  of  the  will  relates  to  the  right 
of  the  administrator  to  give  the  property  into  the  possession  of 
the  widow.  It  is  not  a  question  of  her  absolute  right  to  the 
property  alone,  as  in  the  case  of  Cousino  v.  Cousino  (86  Mich. 
323,  48  N.  W.  1084).  The  will  in  the  present  case  did  not  pur- 
port to  convey  to  the  widow  an  unqualified  title  to  this  property, 
but  we  think  the  intention  to  give  her  the  custody  of  the  prop- 
erty, and  the  expectation  that  she  might  use  some  of  the  prin- 
cipal, is  shown  by  the  language  of  the  will.  The  testator  gives 
her  the  property  to  "  have  "  during  her  widowhood,  and  he 
gives  to  others  all  of  the  property  that  may  "  revert ''  to  his 
estate.  The  former  expression  implies  custody  and  right  to  use, 
and  the  latter  suggests  uncertainty  as  to  the  amount  that  may 
come  back  to  his  estate.  The  rule  invoked  by  the  appellants 
that,  where  persond  estate  is  money,  the  one  entitled  to  its  use 
cannot  demand  its  custody  from  the  executor,  is  not  applicable 
where  the  language  of  the  will  indicates  not  only  a  right  to 
consume  the  estate  if  necessary,  but  a  right  to  the  custody  as 
well.  Our  own  Reports  contain  cases  supporting  this  con- 
clusion, and  it  is,  therefore,  unnecessary  to  refer  to  those  of  other 
courts.  {Proctor  v.  Robinson,  35  Mich.  284;  Sutphen  v.  Ellis, 
id.   446;   Patterson  v.   Stewart,   38   id.   402;    Glover  v.   Reid, 
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80  id.  228,  45  N.  W.  91 ;  MacDondd  v.  Hanna,  100  Mich. 
412,  59  N.  W.  171.)  Several  of  these  cases  sustain  the  claim  that 
a  bequest  for  life  does  not  convey  absolute  title,  but  at  the  same 
time  hold  that  it  confers  a  right  to  possession  and  control,  under 
wills  similar  to  the  one  before  us.  In  others  such  intention  is 
clearer,  while  in  two  recent  cases  the  opposite  intention  is  de- 
duced from  the  wills,  and  the  right  to  control  and  use  the  prin- 
cipal at  will  denied.  (Hull  v.  Hull,  122  Mich.  338,  81  N.  W.  89; 
Cole  V.  Cole's  Estate  [Mich.],  85  N.  W.  113.) 

Having  determined  that  the  administrators  might  lawfully 
deliver  the  property  to  the  widow,  the  question  of  estoppel  need 
not  be  discussed. 

There  are  left  to  consider  some  questions  in  relation  to  the 
account  as  rendered,  for,  while  the  court  has  found  that  all  of 
the  estate  was  delivered  to  Rachel,  he  held  that  the  adminis- 
trators should  account  for  some  items.  In  his  third  finding  he 
states  that  in  1869  Rachel  purchased  a  house  and  lot,  for  which 
the  administrators  paid  from  the  estate  the  sum  of  $2,100,  which 
sum  was  afterward  increased  by  the  expenditure  of  $1,870  to 
rebuild  the  house,  which  was  wrecked  by  a  cyclone.  The  record 
does  not  show  any  controversy  over  this,  except  as  it  is  involved 
in  appellants'  claim  that  it  was  a  misapplication  of  funds,  and 
this  has  been  already  covered  by  what  has  been  said.  The  court 
found  that  a  claim  of  $300  was  allowed  against  the  estate  in 
favor  of  Joseph  Hasbrouck,  of  which  $200  was  paid,  and  that 
there  is  due  the  administrators  for  services  $4,220.92.  It  was 
also  found  that  Rachel  loaned  to  William  Ennis  $800,  taking  his 
promissory  note,  upon  which  $50  has  been  paid.  She  also 
loaned  to  John  Hasbrouck,  one  of  the  administrators,  $700, 
taking  therefor  a  real  estate  mortgage,  no  part  of  which  has 
been  paid.  Joseph  Hasbrouck  received  as  rent  for  the  premises 
bought  by  Rachel,  $510  before  her  death,  and  $192.90  after,  and 
paid  out  $70.75  for  insurance  and  funeral  expenses.  He  also 
paid  out  $97.36  for  necessaries  for  Rachel,  and  for  taxes  and 
repairs,  $88.67.  Both  were  paid  during  Rachel's  life.  In  1892 
Rachel  went  to  live  with  Joseph,  and  remained  until  her  death, 
promising  to  pay  for  board  and  care.  The  court  found  the 
value  of  the  services  and  board  was  $601.25.  The  court  deter- 
mined that  upon  final  settlement  Joseph  should  be  paid  $100 


GEE  ET  AL.  v.  HASBROUCK  ET  AL.  177 

for  the  claim  allowed,  and  the  item  for  care  and  maintenance; 
also  the  item  for  money  paid  by  him  for  debts  of  Rachel  before 
1892,  after  deducting  amounts  received  for  house  rent,  and 
interest  upon  money  loaned  belonging  to  the  estate,  received 
before  the  death  of  Rachel.  Also  that  the  administrators  should 
be  allowed  the  amount  found  due  for  services.  They  were  re- 
quired to  account  for  money  received  since  the  death  of  Rachel 
for  house  rent,  and  interest  on  money  loaned,  less  the  expenses 
of  the  funeral  of  Rachel ;  and  it  was  held  that  the  loans  made  to 
Ennis  and  John  by  Rachel  and  the  remaining  assets  of  John 
Hasbrouck's  estate  should  be  accounted  for  in  Probate  Court. 
It  is  contended  that  the  item  for  the  care  of  Rachel  should  not 
be  a  charge  upon  this  estate,  but  should  be  presented  against 
the  estate.  The  charge  is,  in  our  opinion,  a  proper  one,  being 
equivalent  to  money  paid  for  her  support. 

Error  is  assigned  on  the  refusal  of  the  court  to  find  how  much 
interest  was  received  on  the  Shafer  mortgage  by  the  adminis- 
trators, and  what  was  done  with  it.  The  court  found  that  all 
of  the  property  of  the  estate  was  given  to  the  widow,  except  the 
money  paid  for  the  house  and  lot,  to  which  she  took  title.  This 
covers  the  Shafer  mortgage. 

An  error  of  $50  in  the  amount  of  John  J.  Hasbrouck's  mort- 
gage is  conceded,  and  it  is  claimed  that  the  sixth  finding  fails 
to  credit  Ennis  with  the  full  amount  paid  Rachel  by  him  upon 
the  note  given  her.  The  last  is  unimportant,  as  Ennis  is  not  a 
party,  and,  therefore,  not  bound  by  the  finding.  As  to  the  mort- 
gage referred  to,  the  sixth  finding  may  be  treated  as  amended 
by  making  the  amount  $750  instead  of  $700.  With  this  modifi- 
cation, the  order  will  be  affirmed.  Neither  party  will  recover 
costs  of  this  court. 

Long  and  Grant,  JJ.,  did  not  sit.    The  other  justices  concurred. 
Vol.  VII  — 12 
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Henry  vs.  Day. 

[Supreme  G)urt  of  Iowa,  Oct.  4,  igoi;  114  Iowa,  454,  87  N.  W.  416.] 

Executors  —  False  Statements  as  to  Solvency  of  Estate  — 
Filing  Claims  —  Expiration  of  Statutory  Time. 

Where  the  owner  of  a  note  against  decedent  was  induced  to  withhold 
the  filing  of  his  claim  by  the  false  and  fraudulent  representations 
of  the  executor  as  to  the  solvency  of  decedent's  estate,  and  the  estate 
is  still  unsettled,  a  court  of  equity  will  permit  the  filing  of  the  claim, 
notwithstanding  the  statutory  time  therefor  has  expired. 

Appeal  from  District  Court,  Pottawattamie  county;  A.  B. 
Thornell^  Judge. 

A  petition  in  equity  was  filed  in  the  District  Court  asking 
permission  to  file  land  have  heard  a  claim  against  an  estate.  The 
petition  was  granted,  and  a  hearing  ordered.  The  defendant 
appeals. 

Affirmed. 

H.  /.  Chambers,  for  appellant. 

Stone  &  Tinley  and  A,  W,  Askwith,  for  appellee. 

Sherwin,  J. —  The  plaintiff's  claim  against  the  defendant  is  a 
promissory  note  executed  to  him  by  the  decedent,  George  Met- 
calf.  It  was  not  filed  against  the  estate  within  the  statutory  time, 
and  the  plaintiff  in  this  action  asks  leave  to  file  the  same,  and 
to  have  a  hearing  thereon,  and  alleges  that  soon  after  the 
appointment  of  the  defendant  as  administrator,  he  saw  him 
personally  in  relation  to  his  claim,  and  was  by  the  defendant 
told  that  the  estate  of  George  Metcalf  was  insolvent,  that  it 
could  not  pay  any  claims  of  this  class,  and  that  it  would  be  use- 
less to  file  it.  The  plaintiff  says  that  he  relied  upon  the  state- 
ment so  made  to  him ;  that  it  was  untrue,  and  fraudulently  made ; 
and  that  the  plaintiff  did  not  learn  that  it  was  untrue  and  fraudu- 
lent until  shortly  before  commencing  this  action.    The  record 
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conclusively  shows  that  the  estate  of  George  Metcalf  was  solvent 
when  it  passed  into  the  hands  of  the  defendant  for  administra- 
tion, and  that  he  had  knowledge  of  the  fact  that  the  estate  could 
pay  all  claims  against  it  if  the  assets  thereof,  or  what  then 
appeared  to  be  legitimate  claims  in  favor  thereof,  could  be 
reached.  There  can  be  no  possible  question  that  the  defendant 
so  understood  aflfairs  at  the  time  it  is  alleged  he  made  state- 
ments to  the  contrary  to  the  plaintiff.  Without  going  into  the 
details  of  the  evidence  offered  in  support  of  the  plaintiff's  con- 
tention, we  say  that  we  think  the  trial  court  was  justified  in 
finding  that  the  statement  was  made  to  the  plaintiff  by  the  de- 
fendant substantially  as  claimed  by  the  plaintiff,  that  it  was 
false,  and  that  it  was  fraudulent  as  to  the  plaintiff.  If  the  plain- 
tiff was  induced  to  withhold  the  filing  of  his  claim  by  the  false 
and  fraudulent  representations  of  the  administrator  as  to  the 
value  of  his  decedent's  estate,  it  should  follow  as  a  corollary  that 
he  should  be  permitted  to  file  it,  and  have  it  heard,  whenever 
it  is  discovered  that  a  wrong  has  been  done  him,  and  a  court  of 
equity  should  not  hesitate  a  moment  to  so  declare.  It  is  seldom 
that  a  wrong  is  done  by  requiring  estates  to  pay  their  just  debts, 
and  when  the  Legislature  fixed  the  limitation  for  filing  claims 
against  an  estate  it  was  not  its  purpose  to  aid  executors  or 
administrators  in  defeating  just  claims  by  questionable  methods. 
(See  Pettus  v.  Farrell,  59  Iowa,  296,  13  N.  W.  319;  Ury  v.  Bush, 
85  Iowa,  698,  52  N.  W.  666;  Brewster  v.  Kendrick,  17  Iowa, 
479.)  This  estate  is  unsettled  and  solvent,  and  it  has  been  re- 
peatedly held  by  this  court  that  this  fact  should  have  weight  in 
passing  upon  these  questions.  We  have  some  doubt  whether 
the  order  made  in  this  case  can  be  appealed  from,  but  do  not 
decide  the  question,  as  the  case  has  been  submitted  on  its  merits. 
The  order  is  affirmed. 
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In  re  Lester's  Estatr 

Webb  et  d,  vs.  Johnson  et  al. 

[Supreme  Court  of  Iowa,  Oct.  19,  1901;  87  N.  W.  654.] 

Wills  —  Construction  —  Parol     Evidence  —  Admissibility. 

Parol  evidence  of  contemporaneous  declarations  of  a  testator  as  to  the 
persons  whom  he  intended  to  designate  in  his  will  is  not  admissible 
to  explain  the  term  "  heir,"  as  used  by  him. 

Appeal  from  District  Court,  Page  county;  A.  B,  Thornell, 
Judge. 

H.  E.  Parslow  and  Levant  D,  Lester,  for  appellants. 

T.  E.  Clark  and  /.  £.  Hill,  for  appellees. 

McClain,  J. —  This  is  an  appeal  from  the  action  of  the  lower 
court  in  approving  the  final  report  of  the  adminiistrator  of  the 
estate  of  C.  D.  Lester,  deceased,  and  overruling  objections 
thereto  made  by  some  of  the  persons  entitled  to  distributive 
shares  in  said  estate.  The  nature  of  the  controversy  among 
the  persons  claiming  distributive  shares  is  fully  explained  in 
Johnson  v.  Bodine  (108  Iowa,  594,  79  N.  W.  348),  which  was  an 
action  for  the  partition  of  real  estate  among  the  same  claimants. 
The  objection  now  made  is  to  the  distribution  to  Phoebe  J. 
Flint  of  a  share  in  the  estate.  The  case  as  at  present  presented 
differs  only  from  that  presented  on  the  former  appeal  relating 
to  the  distribution  of  real  property  in  this:  that  in  the  present 
proceeding  parol  evidence  was  offered  in  the  lower  court  for 
the  purpose  of  showing  the  intention  with  which  C.  D.  Lester 
used  the  words  "  heirs-at-law  "  in  his  will ;  appellant  contending 
that  the  term  "heir"  is  of  uncertain  meaning,  and  may  be 
explained  by  parol  evidence  of  contemporaneous  declarations 
of  testator  as  to  the  persons  whom  he  intended  to  designate. 
The  lower  court  rightly  rejected  this  evidence.  While  it  may 
be  true  that  the  word  "  heir  "  is  subject  to  explanation  or  quali- 
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fication,  the  explaining  and  qualifying  language  must  be  found 
in  the  instrumennt  itself.  The  term  "  heirs-at-law/*  not  explained 
or  qualified  by  other  language  in  the  will,  has  a  perfectly  definite 
meaning,  which  cannot  be  changed  by  proof  outside  of  the  will 
itself.  No  authorities  need  be  cited  in  support  of  a  proposition 
which  is  so  well  established.  We  need  not  go  into  details  as  to 
the  effect  of  this  ruling  on  the  rights  of  the  parties.  Our  con- 
clusion will  be  found  perfectly  intelligible  in  the  light  of  what 
was  said  on  the  former  appesJ.  The  ruling  of  the  lower  court 
was  correct. 
Affirmed. 


Halsey  et  al.  vs.  Gee  et  al, 

[Supreme  Court  of  Mississippi,  Oct.  21,  1901;  79  Miss.  193,  30  So.  604.I 

Wills  —  Construction  —  Descent  —  Incumbrances. 

Decedent's  will  devised  certain  land  to  two  grandsons.  If  either  of  them 
died  without  issue,  the  land  was  to  go  to  the  survivor,  and,  if  both 
died,  to  revert  to  decedent's  son  and  daughter.  After  executing  a 
deed  of  trust,  one  grandson  died  without  issue,  the  other  having 
issue.  Held,  that  the  issue  took  the  land  by  descent,  subject  to  in- 
cumbrances placed  thereon  by  their  ancestors. 

Appeal  from  Chancery  Court,  Carroll  county;  A.  M.  Byrd, 
Chancellor. 

Bill  by  J.  B.  Halsey  and  others,  against  J.  J.  Gee  and  others. 
From  a  decree  in  favor  of  defendants,  plaintiffs  appeal. 
Affirmed. 

The  bill  was  filed  to  vacate  a  mortgage  executed  by  com- 
plainants' father  and  uncle,  the  grandsons  of  Greenwood 
Leflore,  of  lands  devised  in  the  fifth  clause  of  his  will.  Said 
fifth  clause  is  as  follows :  "  I  give  and  devise  to  my  two  grand- 
sons. Greenwood  L.  and  John  B.  Halsey,  my  Big  Sand  place," 
etc.,  "  and,  if  either  of  them  die  without  issue,  it  is  my  will  that 
the  land  devised  to  him  go  to  my  surviving  grandson,  and  that, 
if  both  of  them  die  without  issue  surviving  them,  it  shall  revert 
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to  my  son  John  D.  and  daughter  Rebecca  Harris."  The  grand- 
son of  the  devisor,  John  B.  Halsey,  died  leaving  issue,  the  com- 
plainants in  this  bill.  The  other  grandson,  Greenwood  L.,  died 
without  issue.  The  controversy  in  this  suit  is  over  the  ques- 
tion whether  the  grandsons  took  a  contingent  fee  simple  or  a 
life  estate  only.  The  trial  in  the  court  below  resulted  in  a 
decree  in  favor  of  defendants,  and  plaintiffs  appeal. 

5".  R.  Coleman,  Frank  Johnston,  and  McWillie  &  Thompson, 
for  appellants. 

5*.  M.  Roane  and  Marcus  Askew,  for  appellees. 

Terral,  J. —  The  fifth  clause  of  the  will  of  Greenwood  Leflore 
vested  the  fee  simple  to  the  Big  Sand  place  in  the  two  devisees 
as  tenants  in  common,  with  cross-remainders  over,  contingent 
on  the  death  of  either  without  issue,  and  with  an  ulterior  limi- 
tation if  both  should  die  without  issue.  Their  joint  conveyance 
vested  in  their  grantee  the  fee  as  held  by  them ;  t.  e.,  subject  to 
be  devested  and  vested  in  the  ulterior  limitees  if  both  devisees 
should  die  without  issue.  The  death  of  John  B.,  one  of  the 
devisees,  leaving  issue,  destroyed  the  ulterior  limitation  by  mak- 
ing impossible  the  contingency  on  which  it  was  to  take  effect, 
with  the  result  that  the  fee  was  absolute  and  unconditional,  in- 
stead of  contingent.  The  complainants  took  by  descent,  and 
subject  to  the  incumbrance  of  their  ancestors;  wherefore  they 
are  not  entitled  to  have  the  deed  of  trust  canceled.  (Jarm. 
Wills,  §§  6,  7,  chap.  17,  p.  519  et  seq.;  Nellis  v.  Nellis,  99  N.  Y. 
505,  3  N.  E.  59 ;  Buel  v.  Southwick,  70  N.  Y.  581 ;  Code  1892, 
§§  2435,  2436;  Jarm.  Wills,  §  3,  chap.  29,  p.  946  et  seq.;  Busby 
V.  Rhodes,  58  Miss.  237;  Carr  v.  Porter,  i  McCord  Eq.  60.) 

Decree  affirmed. 
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Webb  vs,  Hayden.* 

[Supreme  Court  of  Missouri,  Division  No.  i,  Nov.  19,  1901;  166  Mo.  39, 

6s  S.  W.  760.] 

Wills  —  Construction  —  Declarations  of  Testatrix  —  Ad- 
missibility—  Trust  Estate  —  Active  Trust  —  Trustee  — 
Appointment  —  Infant  Cestui  Que  Trust  —  Rights  of 
Father  —  Parties  —  Action  by  Curator. 

1.  Where  the  meaning  of  a  will,  which  gives  to  a  son  of  testatrix  a  cer- 

tain sum  of  money,  to  be  held  during  his  minority  by  her  executrix, 
can  be  gathered  from  the  instrument  itself,  so  as  to  determine  whether 
the  legatee  obtained  an  absolute  legal  title  to  the  gift,  so  as  to  enable 
his  father,  the  divorced  husband  of  testatrix,  to  secure  possession 
thereof  as  curator,  or  whether  a  trust  estate  was  created  during  the 
legatee's  minority,  evidence  of  declarations  of  testatrix,  showing 
her  feelings  toward  her  divorced  husband,  is  properly  excluded; 
but,  were  such  meaning  in  doubt,  the  state  of  her  feelings  toward 
the  husband  might  properly  be  considered,  and  the  testimony  should 
then  be  received. 

2.  A  testatrix's  will  contained  a  legacy  to  her  son  of  $10,000,   "to  be 

held  by  her  executrix  in  trust  during  his  minority,  and  then  given 
to  him,"  with  directions  to  executrix  as  to  the  manner  of  investing 
and  expending  the  same.  Held^  that  the  will  did  not  make  an  imme- 
diate gift  to  the  son,  but  created  a  trust  estate  during  his  minority, 
conferring  the  legal  title  upon  the  trustee;  and  hence  the  father, 
under  Rev.  Stat.  1899,  8  3478,  providing  that  a  father  shall  be  the 
natural  guardian  of  his  children  and  shall  have  the  care  and  custody 
of  their  estates,  could  not  obtain  possession  of  the  legacy. 

3.  A  testatrix's  will,  which  contained  legacies  to  her  son  and  niece,  to 

be  held  by  her  executrix  in  trust  during  their  minority,  and  then 
to  be  theirs  absolutely,  and  which  directed  the  manner  in  which  the 
executrix  should  invest  and  manage  the  same,  and  which  provided 
that,  in  case  of  the  death  of  the  niece  during  her  minority,  her 
share  should  go  to  the  son,  created  an  active  trust,  unaffected  by 
the  Statute  of  Uses;  for  it  called  upon  the  trustee  to  exercise  judg- 
ment and  discretion  in  the  investment  and  management  of  the  funds, 
and  required  him  in  a  certain  contingency  to  devest  the  fund  from 
one  legatee  to  use  of  the  other. 

4.  An  executor,  assuming  to  also  act  as  trustee  under  the  will,  which 

gives  to  testatrix's  son  a  certain  legacy,  and  as  such  having  invested 
the  funds  and  being  liable  therefor,  has  the  right,  though  not  legally 

♦Rehearing  denied  December  17,  1901. 
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appointed  trustee,  to  the  possession  of  the  trust  property  as  against 
the  father,  who  claims  possession  under  the  statute  as  curator  of 
the  general  estate  of  the  minor  cestui  que  trust;  for  neither  the 
statute  nor  the  will  makes  the  father  a  trustee  of  such  estate. 

5.  A  petition  of  beneficiaries  of  a  trust  estate,  by  their  respective  curators, 

in  a  suit  against  the  person  acting  as  trustee,  alleged  that  defendant 
held  certain  funds  as  trustee  under  a  will  giving  to  beneficiaries 
certain  property  to  be  held  in  trust  during  their  minority,  and 
prayed  that  he  be  required  to  give  bond  as  such  trustee.  The  suit 
was  in  a  court  which  had  jurisdiction  over  trust  estates  and  was 
empowered  to  appoint  trustees.  The  parties  interested  in  the  sub- 
ject-matter of  the  suit  were  in  court,  and  all  assumed  and  asserted 
that  defendant  was  a  trustee  under  the  will.  The  court  entered  a  de- 
cree, which  recited  that  defendant  was  such  trustee,  and  required 
him  to  furnish  a  bond  for  the  faithful  performance  of  his  duties,  and 
such  bond  was  given.  Held,  that  the  decree  rendered  under  such 
circumstances  was  equivalent  to  an  appointment  of  defendant  as 
trustee. 

6.  A  curator,  in  an  action  to  recover  property  belonging  to  his  ward^ 

must  sue  in  the  name  of  the  latter,  in  whom  the  legal  title  vests; 
for  the  former  has  only  the  care  and  control  of  the  property  of 
such  ward. 

Appeal  from  Circuit  Court,  Jasper  county;  Jos.  D.  Perkins^ 
Judge. 

Action  by  E.  T.  Webb,  as  curator  of  the  estate  of  Ernest 
Webb,  a  minor,  against  Thomas  C.  Hayden.  From  a  judg- 
ment for  defendant,  plaintiff  appeals. 

Affirmed. 

Plaintiff  sues  in  his  own  name  as  curator  of  the  estate  of 
Ernest  Webb,  a  minor,  for  moneys  alleged  to  belong  to  the 
minor  in  the  possession  of  the  defendant.  The  answer  admits 
that  the  funds  in  question  have  come  into  the  hands  of  defend- 
ant, but  that  they  came  to  him  as  trustee,  and  are  held  by  him 
as  such,  with  duties  in  relation  thereto  to  be  performed.  The 
answer  also  pleads  that  after  the  defendant  became  possessed 
of  the  funds  a  suit  was  brought  in  the  name  of  the  minor  as 
plaintiff  against  this  defendant,  charging  that  he  held  the  funds 
as  trustee  under  the  will  of  that  plaintiff's  mother,  averring  that 
he  had  given  no  bond  as  such  trustee,  and  praying  that  such 
bond  be  required,  and  that  the  court  so  decreed  and  bond  was 
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given.  Issues  were  joined  on  these  pleas.  At  the  trial  it  was 
shown  that  Ernest  Webb,  an  infant  under  fourteen  years  of  age, 
was  the  son  of  E.  T.  Webb,  the  plaintiff  in  this  suit,  and  Emma 
I.  Webb;  that  the  parents  of  this  child  had  been  divorced,  and 
the  child  had  lived  with  its  mother  up  to  the  time  of  her  death ; 
that  she  left  a  will  in  which  were  the  following  clauses:  "(2)  I 
give,  devise,  and  bequeath  to  my  son,  Ernest  Webb,  the  sum 
of  ten  thousand  dollars,  said  sum  to  be  held  by  my  executrix, 
hereinafter  named,  in  trust,  until  my  said  son  arrives  at  the  age 
of  twenty-one,  and  then  given  to  him.  Said  sum,  during  the 
infancy  of  my  son,  to  be  loaned  out  by  executrix  on  real  estate 
in  Jasper  county,  Missouri,  and  the  interest  thereon  to  be  used 
in  keeping,  maintaining,  and  educating  my  said  son.  (3)  I  give, 
devise,  and  bequeath  to  my  niece,  Madge  B.  Gaston,  the  sum 
of  two  thousand  dollars,  to  be  held  in  the  same  manner,  and 
invested  and  expended,  as  is  provided  in  the  preceding  para- 
graph for  the  holding,  investing,  and  expending  of  the  ten 
thousand  dollars  bequeathed  to  my  son,  Ernest  Webb:  pro- 
vided, however,  that  in  case  of  the  death  of  the  said  Madge  B. 
Gaston  at  any  time  during  infancy,  then  the  said  sum  herein 
bequeathed  to  her  shall  become  the  money  and  property  of  my 
son,  Ernest  Webb,  and  may  be  used  in  educating  him.  *  *  * 
(5)  In  case,  at  my  death,  I  should  not  have  in  money  the  sums 
herein  willed  to  my  son  and  niece,  but  have  the  s^pie  in  prop- 
erty, then  I  desire  that  my  executrix  shall,  after  having  it  ap- 
praised by  three  disinterested  freeholders  of  Jasper  county, 
appointed  by  the  probate  judge  of  said  county,  sell  at  public 
or  private  sale  sufficient  property  to  obtain  said  sums :  provided 
said  property  shall  not  be  sold  at  less  than  three-fourths  of  its 
appraised  value.  (6)  I  hereby  constitute,  nominate,  and  appoint 
my  mother,  Rebecca  Hayden,  of  Jasper  county,  Missouri,  ex- 
ecutrix of  this  my  last  will  and  testament,  and,  in  case  of  her 
death  or  refusal  to  act,  then  I  desire  that  my  brother,  Thomas 
C.  Hayden,  shall  become  the  executor  of  this  will;  and  he  is 
hereby  constituted,  nominated,  and  appointed  such  executor, 
in  case  of  my  mother's  death  or  refusal  to  act."  The  mother 
of  testatrix  did  not  qualify,  but  the  brother,  Thomas  C.  Hayden, 
did,  and  administered  the  estate.  On  his  final  settlement  as 
executor  he  was  allowed  credit  for  $13,189.05  as  amount  trans- 


186  PROBATE  REPORTS  ANNOTATED. 

ferred  by  himself  as  executor  to  himself  as  trustee  under  the 
will,  for  the  use  of  Ernest  Webb  and  Madge  Gaston,  legatees, 
and  his  receipt  as  such  trustee  was  filed  as  a  voucher  for  the 
credit  in  his  account  as  executor.  After  the  death  of  the 
mother  the  father  qualified  as  curator  of  the  estate  of  the  child, 
Ernest,  and  one  H.  G.  Gaston  became  the  curator  of  the  estate 
of  Madge  Gaston.  A  suit  was  filed  in  the  Circuit  Court,  in 
which  these  two  infants,  by  their  respective  curators,  were  plain- 
tiffs, and  this  defendant  was  defendant,  in  which  the  provisions 
of  the  will,  the  final  settlement  of  the  estate,  the  transfer  of  the 
funds,  etc.,  as  above  stated,  were  set  out  in  the  petition,  and 
it  was  therein  stated  that  the  defendant  was  in  possession  of 
the  funds,  claiming  to  hold  them  as  trustee  under  the  will,  and 
"that  by  said  will  said  trust  is  to  continue  until  Ernest  Webb 
arrives  at  the  age  of  twenty-one  years  and  Madge  Gaston  at- 
tains her  majority;  that  said  Thomas  C.  Hayden  has  not  given 
any  bond  or  other  security  for  the  faithful  performance  and  dis- 
charge of  the  duties  of  said  trust;  that  it  is  highly  improper 
that  said  Thomas  C  Hayden  be  permitted  to  hold  and  invest 
said  funds  until  the  termination  of  said  trust  without  giving 
such  security.  Wherefore  plaintiffs  ask  that  this  court  require 
said  Hayden  to  give  satisfactory  and  solvent  bond,  in  sum  as 
to  the  court  may  seem  proper,  to  secure  the  faithful  execution 
of  said  trust."  The  defendant  entered  his  voluntary  appear- 
ance, filed  his  answer  admitting  the  facts  as  stated,  and  offered 
to  give  whatever  bond  the  court  might  deem  right  to  require. 
The  court  decreed  that  defendant  give  bond  and  security  in  a 
sum  specified  "  for  the  faithful  execution  of  said  trust,''  and 
such  a  bond  was  given  and  the  security  approved.  The  funds 
have  been  invested  by  the  defendant,  and  he  now  holds  the 
securities.  There  was  evidence  offered  to  show  that  testatrix, 
when  she  was  making  her  will,  expressed  anxiety  that  the  legacy 
to  her  son  should  be  so  guarded  as  that  it  would  not  come  into 
the  possession  or  control  of  her  divorced  husband;  but,  on 
objection  of  the  plaintiff,  the  testimony  was  rejected.  The  court 
gave  judgment  for  defendant,  and  the  plaintiff  is  appellant. 

H,  W.  Currey  and  W.  R.  Robertson,  for  appellant. 

Frank  L.  Farlow  and  Howard  Gray,  for  respondent. 
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Valliant,  J.  (after  stating  the  facts). —  i.  A  testator's  mean- 
ing is  to  be  found  in  his  will  alone.  From  the  will  itself  we 
must  learn  the  testator's  intent.  But,  if  the  language  employed 
is  of  doubtful  meaning  or  susceptible  of  either  of  two  construc- 
tions evidence  as  to  the  condition  of  the  testator's  feeling  toward 
the  persons  affected  by  the  will  is  competent,  if  it  tends  to  put 
the  court  in  possession  of  the  facts  as  the  testator  viewed  them 
and  helps  to  explain  the  doubtful  passage.  (Hurst  v.  Von  de 
Veld,  158  Mo.  239,  58  S.  W.  1056;  Murphy  v.  Catlin,  113  Mo. 
112,  20  S.  W.  786,  35  Am.  St.  Rep.  699.)  If  the  language  of 
this  will  left  us  in  doubt  whether  the  testatrix  intended  to  give 
an  absolute  legacy  to  her  child,  vesting  the  legal  title  in  him 
at  once,  so  that  the  legacy  would  be  collectible  by  his  curator, 
or  intended  to  be  held  for  him  by  another  in  trust  until  he 
should  come  of  age,  then  the  evidence  offered  should  have  been 
received ;  for  it  tended  to  throw  light  on  the  obscure  point.  But 
if,  on  the  other  hand,  the  meaning  could  with  reasonable  cer- 
tainty be  gathered  from  the  will  itself,  the  testimony  was  prop- 
erly rejected.  The  court  doubtless  deemed  the  will  sufficiently 
clear  to  manifest  its  own  meaning. 

2.  The  language  of  the  will  is :  "I  give,  devise,  and  be- 
queath to  my  son,  Ernest  Webb,  the  sum  of  ten  thousand  dol- 
lars, said  sum  to  be  held  by  my  executrix,  hereinafter  named, 
in  trust,  until  my  said  son  arrives  at  the  age  of  twenty-one,  and 
then  given  to  him."  Then  follow  directions  for  investment, 
etc.  It  is  difficult  to  see  how  two  constructions  could  be 
claimed  for  these  words.  The  legacy  was  given  to  the  child, 
but  by  the  same  sentence  it  was  not  to  be  given  to  him  until  he 
was  twenty-one  years  old,  and  in  the  meantime  it  was  to  be  held 
in  trust  by  the  person  to  be  thereafter  named  in  the  will  as 
executrix.  Appellant  construes  this  to  mean  that  it  is  a  gift  of 
the  legal  title  to  the  child,  and  that  the  control  over  it  which 
the  subsequent  words  in  the  clause  attempted  to  give  to  the 
executrix  are  inconsistent  with  the  gift  itself  and  in  conflict  with 
the  statute  (§  3478,  Rev.  Stat.  1899),  which  makes  the  father 
the  curator  of  his  child's  estate,  or,  at  most,  that  it  is  a  mere 
power,  and  not  a  trust.  That  construction  would  be  equivalent 
to  erasing  from  this  clause  every  word  after  "  I  give,  devise,  and 
bequeath  to  my  son,  Ernest  Webb,  the  sum  of  ten  thousand 
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dollars."  That  would  be  to  violate  the  manifest  intention  of 
the  testatrix.  Her  will  that  her  son  should  have  the  $10,000 
named  is  not  more  clearly  expressed  than  that  it  should  be 
held  in  trust,  and  not  given  to  him  until  he  became  twenty-one 
years  old.  If  the  language  had  been,  "  I  give  and  bequeath  to 
my  executrix  hereinafter  named  ten  thousand  dollars,  in  trust, 
for  the  sole  use  of  my  son  Ernest,  but  not  to  be  given  to  him 
until  he  is  twenty-one  years  old,"  it  would  have  been  more 
accurate  in  terms,  but  not  more  certain  of  purpose.  It  cannot 
be  gathered  from  the  will  that  it  was  an  immediate  bequest  to 
the  child.     It  was  a  bequest  in  trust  for  his  use. 

Appellant  next  insists  that,  if  it  was  a  trust,  then  it  was  but 
a  passive  trust,  which  the  Statute  of  Uses  immediately  exe- 
cuted. Where  the  trustee  is  not  merely  the  recipient  of  the 
title  for  the  use  of  the  beneficiary,  where  he  has  a  duty  to  per- 
form in  relation  to  the  property,  which  calls  for  the  exercise  of 
judgment  or  discretion,  it  is  an  active  trust,  and  is  not  affected 
by  the  Statute  of  Uses.  (Pugh  v.  Hayes,  113  Mo.  424,  21  S.  W. 
23;  Simpson  v.  Erisner,  155  Mo.  157,  55  S.  W.  1029.) 
In  this  will  it  was  made  the  duty  of  the  trustee  to  invest 
the  funds  during  the  infancy  of  the  beneficiary,  and  use  the 
interest  in  his  maintenance  and  education.  That  duty  appealed 
to  the  fidelity  and  discretion  of  the  trustee,  as  well  in  making 
the  investment  as  in  the  judicious  expenditure  of  the  interest. 
Along  with  the  legacy  to  the  son  of  the  testatrix  was  the  deter- 
minable legacy  to  her  niece,  which  was  to  be  managed  in  the 
same  way,  and,  in  case  of  the  death  of  that  legatee  before  her 
majority,  the  duty  devolved  on  the  trustee  to  divert  the  fund 
to  the  use  of  the  son  of  the  testator.  In  this  connection  the 
testatrix  refers  to  the  duty  of  the  trustee,  in  reference  to  the 
legacy  to  her  son,  as  that  of  "holding,  investing,  and  expend- 
ing."    It  was  an  active,  and  not  a  passive,  trust. 

Appellant  also  says  that  if  it  were  a  trust,  and  one  carrying 
an  active  duty  in  relation  to  the  fund,  yet  it  was  limited  to  the 
person  named  as  executrix,  not  in  her  capacity  as  executrix, 
but  as  an  individual,  and  hence  did  not  go  to  the  office  of  execu- 
tor, where  Hayden  qualified,  and  therefore  Hayden  had  no 
right,  merely  by  virtue  of  his  office  of  executor,  in  default  of  the 
qualifying  of  the  executrix,  to  assume  the  office  of  trustee.     We 
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are  favored  with  an  able  argument  on  this  point  by  the  learned 
counsel  for  appellant,  who  cites  numerous  authorities  to  sup- 
port this  position.  (2  Story  Eq.  Jur.,  §  1070;  Bennett  v. 
Chapin,  jj  Mich.  527,  43  N.  W.  893,  7  L.  R.  A.  377;  Comp- 
ion  V.  McMahon,  19  Mo.  App.  494;  Chew  v.  Hyman  [C  C], 
7  Fed.,  he,  cit.  15.)  Without  passing  on  the  correctness  of 
that  proposition,  it  may  be  conceded,  and  yet  not  be  decisive  of 
this  case.  It  would  carry  us  no  farther  than  to  say  that  only 
one  person  was  designated  as  trustee,  that  that  person  has 
omitted  to  act,  and  the  will  has  given  no  direction  for  the  sub- 
stitution of  another.  But  the  trust  still  exists.  It  will  not  fail 
for  want  of  a  trustee.  The  fact  that  the  plaintiff  in  this  suit  is 
the  curator  of  the  general  estate  of  the  person  named  as  bene- 
ficiary of  the  trust  does  not  make  him  the  trustee.  If,  as  ap- 
pellant contends,  the  office  of  trustee  does  not  follow  in  suc- 
cession to  the  office  of  executor,  then  there  was  no  duly-ap- 
pointed trustee.  Whatever  rights  and  duties  there  are  in  rela- 
tion to  this  trust  are  derived  from  the  will.  The  curator  gets 
his  powers,  whatever  they  are,  from  the  statute.  He  asks  in 
this. suit  only  what  he  claims  to  be  his  rights,  which  the  statute 
attaches  to  his  office  as  curator.  The  statute  does  not  make 
him  a  trustee  of  this  trust;  neither  does  the  will.  It  would, 
therefore,  avail  him  nothing  to  break  down  the  defendant's  title. 
Assuming  that  Hayden  did  not,  by  virtue  of  his  office  as  execu- 
tor, become  the  legally  appointed  trustee;  what,  then,  is  the 
situation  ?  He  is  in  possession  of  the  property  and  claiming  to 
be  the  trustee,  has  made  the  investments,  is  managing  the  secu- 
rities as  the  will  requires,  and  is  liable  to  be  called  to  account 
as  trustee.  His  possession  cannot  be  disturbed  by  one  who 
shows  no  title  in  himself. 

3.  If  there  was  no  trustee,  the  Circuit  Court,  as  a  court  of 
equity  having  jurisdiction  over  the  persons  and  the  subject, 
was  empowered  to  appoint  a  trustee.  The  beneficiaries  in  this 
trust,  by  their  respective  curators, —  the  son  of  the  testatrix, 
by  this  plaintiff, —  brought  suit  against  this  defendant,  alleging 
that  he  was  in  possession  of  these  trust  funds,  setting  out  the 
will  and  all  the  facts  in  relation  to  defendant's  connection  with 
the  funds,  stating  that  he  was  holding  the  funds  claiming  to  be 
the  trustee  under  the  will,  and  yet  had  given  no  bond,  and 
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praying  that  he  be  required  to  do  so.  In  their  petition  in  that 
case  those  plaintiffs  designated  this  bequest  as  a  trust,  saying 
that  by  the  will  the  trust  was  to  continue  until  the  plaintiffs 
were  of  age,  and  that  Hayden  had  given  no  bond  for  the  faith- 
ful performance  of  the  duties  of  the  trust.  That  suit  resulted 
in  a  decree  in  which  it  is  recited  that  Hayden  was  acting  as 
trustee  under  the  will,  and  as  such  trustee  had  received 
$13,189.05,  and  requiring  him  to  give  bond  and  security  "  for 
the  faithful  execution  of  said  trust  created  by  said  will;"  and 
that  was  done.  In  a  co,urt  competent  to  appoint  a  trustee,  all 
parties  in  interest  being  present  and  assuming  and  asserting 
that  the  defendant  was  in  possession,  acting  as  trustee  under 
the  will,  complaining  only  that  he  was  deficient  in  not  having 
given  bond,,  and  asking  that  that  deficiency  be  supplied,  a  decree 
is  rendered  requiring  the  bond ;  and  it  is  given.  Was  not  that 
equivalent  to  an  appointment,  if  an  appointment  was  necessary  ? 
It  did  not  occur  to  the  plaintiffs  in  that  suit  to  question  that 
the  will  created  a  trust,  and  that  it  was  a  trust  in  which  were 
duties  to  be  performed  of  such  importance  as  justified  the  de- 
manding of  a  bond. 

4.  A  curator  cannot,  in  his  own  name  as  such,  maintain  a  suit 
to  recover  money  or  property  due  or  belonging  to  his  ward. 
In  this  respect  a  curator  differs  from  an  administrator.  Title 
to  the  personal  property  of  an  intestate's  estate  vests  in  the 
administrator  for  the  purposes  of  administration,  and  by  force 
of  that  title  he  may  maintain  a  suit  to  recover  assets  of  the 
estate.  But  no  title  vests  in  a  curator.  He  has  only  the  care 
and  management  of  his  ward's  property.  The  title  is  in  the 
ward.  The  curator  represents  his  ward  in  a  suit;  but  the  suit 
should  be  prosecuted  or  defended,  as  the  case  may  be,  in  the 
name  of  the  ward  by  his  curator,  and  not  by  the  curator  in  his 
own  name  as  such.  (Judson  v.  Walker,  155  Mo.  166,  55  S.  W. 
1083.) 

The  Circuit  Court  took  the  correct  view  of  this  case,  and  its 
judgment  is  affirmed. 

All  concur. 
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Note.— NO  FAILURE  OF  TRUSTS  FOR  WANT  OF  TRUSTEE. 

(a)  General  rules  or  principles. 

(b)  Charitable  uses. 

(c)  Limitation. 

(a)  General  rules  or  principleB — It  is  a  rule  that  admits  of  no  ex- 
ception, that  equity  never  wants  a  trustee,  or,  in  other  words,  that  if  a 
trust  is  'once  properly  created,  the  incompetency,  disability,  death,  or  non- 
appointment  of  a  trustee  shall  not  defeat  it.  In  all  cases  where  parties 
have  an  imperative  power  or  discretion  given  to  them,  and  they  die  in 
the  testator's  lifetime,  or  decline  the  trust  or  office,  or  disagree  as  to  the 
execution  of  it,  or  do  not  execute  it  before  their  death,  or  if  from  any 
other  circumstance  the  exercise  of  the  power  by  the  party  intrusted 
with  it  becomes  impossible,  the  court  will  imply  a  trust,  and  will  put 
itself  in  the  place  of  the  trustee,  and  will  exercise  the  power  by  the  most 
equitable  rule.  And  the  court  will  act  retrospectively  in  executing  these 
powers  as  quasi  trusts;  and  although  there  may  be  great  difficulties  and 
impracticabilities  in  the  way,  yet  the  court  will  exercise  the  power  and 
enforce  the  trust;  for,  if  the  trust  or  power  can  by  any  possibility  be 
exercised  by  the  court,  the  nonexecution  by  the  party  intrusted  shall  not 
prejudice  the  party  beneficially  interested,  or  the  cestui  que  trust,  (i  Perry 
on  Trusts,  §f  38,  248,  249  [ed.  1899];  Wilson  v.  Towle,  36  N.  H.  129, 

138.) 

A  new  trustee  cannot  be  appointed  except  upon  application  of  a  party 
interested  in  the  execution  of  a  trust;  or  by  a  decretal  order  made  in  a 
cause,  when  such  new  trustee  is  proper  to  carry  into  effect  the  decree  of 
the  court.    (King  v.  Donnelly,  5  Paige,  45.) 

A  court  of  equity  has  inherent  jurisdiction  independent  of  statute  to 
appoint  a  trustee  of  a  will,  when  none  was  appointed  by  the  testator. 
(Dodkin  v.  Brunt,  L.  R.  6  Eq.  Cas.  580.) 

When  executor  dies,  without  having  exercised  a  power  in  trust,  a 
court  of  chancery  will  exercise  it    (Bull  v.  Bull,  8  Conn.  47.) 

And  so  when  he  has  refused  or  neglected  to  accept  the  trust.  (Matter 
of  Robinson,  37  N.  Y.  261.) 

Only  where  a  ppwer  is  in  trust  that  a  court  of  equity  will  decree  its 
execution.    (Towler  v.  Towler,  142  N.  Y.  371,  36  N.  E.  869.) 

When  a  court  of  equity,  in  a  proceeding  for  that  purpose,  appoints  a 
person  trustee  to  execute  the  trusts  mentioned  and  declared  in  the  will, 
it  necessarily  adjudges  that  a  trust  was  created  by  the  will.  (Smith  v. 
Central  Trust  Co.,  154  N.  Y.  333,  48  N.  E.  553) 

In  a  proceeding  simply  for  the  appointment  of  a  trustee  to  execute  trust 
powers  and  duties,  for  the  faithful  performance  of  which  security  is  al- 
ways required,  it  is  a  matter  of  discretion  with  the  court  as  to  whom 
notice  shall  be  given.  The  court  in  which  the  application  is  made  may 
determine  and  direct  in  that  regard;  the  appointment  being  always  open 
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to  review  on  the  application  of  any  party  interested,  and  who  may  not 
have  been  informed  of  the  proceeding.  (Matter  of  Robinson,  37  N.  Y. 
261,  264;  Smith  V.  Central  Trust  Co.,  154  id.  339,  48  N.  E.  553.) 

(b)  Charitable  U8es.~When  bequest  sufficient  for  charitable  uses. 
Court  of  Chancery  will  not  permit  its  failure  for  want  of  a  trustee. 
(Williams  v.  Pearson,  38  Ala.  299;  Hunt  v.  Fowler,  121  III.  269,  12  N.  E. 
331,  17  id.  491;  Treat's  Appeal,  30  Conn.  113;  Storr's  School  v.  Whit- 
ney, 54  Conn.  342,  8  Atl.  141 ;  Hoeffer  v.  Clogan,  171  111.  462,  49  N.  E.  527; 
Walker  v.  Walker,  25  Ga.  420;  Dailey  v.  City  of  New  Haven,  60  Conn.  314, 
22  Atl.  945;  Preacher's  Aid  Society  v.  Rich,  45  Me.  522;  Swasey  v.  Amer- 
ican Bible  Society,  57  id.  523;  Mason  v.  Trustees  M.  E.  Church,  z; 
N.  J.  Eq.  47;  Brown  v.  Kelsey,  2  Cush.  243;  Winslow  v.  Cummings,  3  id. 
364;  Washburn  v.  Sewall,  9  Mete.  280;  Byers  v.  McCartney,  62  Iowa,  339, 
17  N.  W.  571;  Sickles  v.  City  of  New  Orleans,  80  Fed.  868,  26 
C.  C.  A.  204;  Sawtelle  v.  Witham,  94  Wis.  412,  69  N.  W.  72;  Dye  v. 
Beaver  Creek  Church,  48  S.  C.  444,  26  S.  E.  717;  Rogers  v.  Rogers,  in 
N.  Y.  228,  18  N.  E.  636;  Stone  v.  Griffin,  3  Vt.  400.) 

(c)  liimitatlons. —  It  is  said  that  a  trust  shall  never  fail  for  want  of 
a  trustee,  because  a  court  of  equity  will  supply  the  defect".  But  this  is  true 
only  of  a  valid  trust,  and,  in  order  to  be  valid,  it  must  be  so  constituted 
that  a  title  can  vest  in  some  person,  natural  or  artificial,  by  force  of  the 
gift  itself.  A  charitable  donation,  precise  and  definite  in  its  purpose^  void 
at  law  because  the  beneficiaries  are  unascertained,  may  be  maintained  if 
there  be  a  competent  trustee  to  take  the  fund  and  effectuate  the  charity. 
If  there  be  no  such  trustee  it  fails,  and  the  heir  or  next  of  kin  is  entitled. 
(CoMSTOCK,  Ch.  J.,  Downing  v.  Marshall,  23  N.  Y.  382.  And  see  Tilden 
V.  Green,  130  id.  29,  28  N.  E.  880;  Beekman  v.  Bonsor,  23  N.  Y.  298.) 

And  so  where  the  purposes  of  the  trust  have  been  accomplished,  there 
is  no  occasion  for  its  continuance.  (Thompson  v.  Ballard,  70  Md.  10, 
16  Atl.  378.  And  see  as  to  effect  of  statute  [Act  of  1893],  Allen  v.  Stevens, 
i6i  N.  Y.  122,  55  N.  E.  568.) 


Warren  vs.  Hendricks. 
[Supreme  Court  of  Oregon,  Nov.  11,  igoi;  40  Ore.  138,  66  Pac.  607.] 

Executors  —  Notice  to  Claimants  —  Publication  —  Proof 
—  Inventory  —  Account  —  Assets  —  Appraised  Value  — 
Sale  for  Less  than  Appraised  Value  —  Gkx)D  Faith  —  Ev^i- 

DENCE. 

I.  Where  the  estimated  value  of  testator's  estate  is  $45»«».  and  the  will 
fixes  the  amount  of  the  executor's  bond  at  $20,000,  and  a  bond  in' 
that  sum  is  approved  by  the  County  Court,  the  provision  of  the  will 
being  reasonable,  and  the  bond  designated  having  been  given,  it  is 
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not  necessary  to  require  the  executor  to  take  the  oath  prescribed 
in  cases  where  the  bond  is  wholly  dispensed  with. 

2.  Hill's  Annot.  Laws  Ore.,  §  1131,  enacts  that  every  executor  shall  on 
his  appointment  publish  a  notice  requiring  all  persons  having  claims 
against  the  estate  to  present  them  within  six  months.  Held,  that  on 
the  final  accounting  of  an  executor  an  objection  by  the  residuary 
legatee  because  proof  of  publication  of  the  notice  was  made  by  the 
publisher  of  the  paper  in  which  the  notice  was  published,  and  not  by 
the  printer  or  his  foreman,  was  without  merit,  the  statute  being  for 
the  benefit  of  claimants,  and  the  residuary  legatee  not  being  a  claim- 
ant within  the  meaning  of  the  provision,  and  the  notice  not  being 
a  prerequisite  to  the  executor's  entering  on  the  discharge  of  his 
duties. 

3.  Where  it  does  not  appear  that  one  having  a  claim  against  an  estate  is 
injured  by  the  executor's  failure  ta  comply  with  Hill's  Annot.  Laws 
Ore.,  8  1 13 1,  requiring  the  executor  to  publish  a  notice  requiring 
claims  against  the  estate  to  be  presented  within  six  months,  such 
claimant  cannot  urge  such  objection  against  the  allowance  of  the 
executor's  final  account. 

4.  Under  Hill's  Annot.  Laws  Ore.,  §  11 12,  requiring  an  executor  within 
one  month  from  the  date  of  his  appointment  to  file  an  inventory  of 
all  the  property  of  the  deceased,  a  judgment  in  favor  of  an  estate 
should  be  inventoried  by  the  executor. 

5.  The  fact  that  certain  property  belonging  to  testator's  estate  was  not 

appraised  by  the  executor  cannot  affect  the  validity  of  his  final 
account,  it  appearing  that  all  the  property  received,  or  that  by 
reasonable  diligence  should  have  been  received,  has  been  punctiliously 
accounted  for. 

6.  Where,  on  an  executor's  final  account,  one  of  the  appraisers  testified 

that  he  believed  a  note  secured  by  a  mortgage  and  sold  by  the  ex- 
ecutor for  $4,500  worth  about  that  price,  and  the  executor  testified 
that  the  note  was  not  worth  more  than  $4,500,  and  that  he  had  en- 
deavored to  sell  it  for  $5,000  without  avail,  and  it  appeared  that  the 
one  who  testified  that  he  had  offered  $5,000  for  it  did  not  know 
what  property  the  mortgage  covered,  and  that  his  estimate  was  made 
on  the  supposition  that  it  embraced  more  than  it  really  did,  the  facts 
showed  the  note  and  mortgage  disposed  of  for  its  reasonable  value, 
and  the  executor  was  not  chargeable  with  want  of  good  faith. 

7.  Where  an  executor  petitioned  and  obtained  an  order  from  the  County 

Court  to  sell  a  certain  note  secured  by  mortgage  at  private  sale,  the 
fact  that  the  petition  was  not  filed  with  the  clerk  nor  the  order  en- 
tered in  the  journal  could  not  affect  the  bona  fides  of  a  transaction 
on  the  part  of  the  executor. 

8.  Where  an  executor  obtained  an  order  for  the  private  sale  of  a  note 

secured  by  mortgage,  the  sale  to  a  third  party  could  not  be  criti- 
cised as  a  compounding  of  the  debt  with  the  debtor,  though  sold 
for  a  sum  less  than  its  appraised  value. 
Vol.  VII  — 33 
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9.  Where  there  is  any  loss  in  value  of  the  assets  of  an  estate  as  shown 
by  the  inventory  of  the  executor,  the  burden  is  on  him  to  show 
that  the  loss  occurred  without  fault  on  his  part. 

10.  Where,  on  objections  to  the  final  account  of  an  executor,  the  executor 
failed  to  reply  to  an  allegation  that  certain  property  sold  by  him 
was  worth  more  than  what  he  received  for  it,  his  failure  to  reply 
did  not  preclude  him  from  showing  anything  contrary  to  the  al- 
legation. 

XI.  Where,  on  the  final  accounting  of  an  executor,  he  shows  that  he  re- 
ceived for  a  note  and  mortgage  all  that  it  was  reasonably  worth, 
he  is  not  to  be  charged  with  the  difference  between  such  sum  and 
the  amount  at  which  the  note  and  mortgage  was  appraised. 

12.  On  objections  to  the  final  accounting  of  an  executor,  a  contention 

that  the  sale  of  real  estate  by  him  should  be  set  aside  because  made 
for  an  inadequate  sum  cannot  be  considered,  the  purchaser  not 
being  a  party  to  the  proceedings,  and  there  being  no  process  by  which 
he  might  be  brought  in. 

13.  Where  the  final  account  of  an  administrator  did  not  show  any  cause 

for  discrepancies  existing  between  the  appraised  value  of  assets 
and  proceeds  of  sales  made  for  less  sums,  or  that  the  property 
brought  all  it  was  reasonably  worth,  but  no  objection  was  inter- 
posed to  testimony  offered  on  his  behalf  to  show  the  sales  for  proper 
prices,  the  appellate  court  is  warranted  in  sustaining  the  action  of 
the  court  below  in  allowing  credits  for  the  differences. 

Appeal  from  Circuit  Court,  Lane  county;  J.  W.  Hamilton, 
Judge. 

Judicial  proceedings  on  the  final  accounting  of  T.  G.  Hen- 
dricks as  executor  of  the  will  of  Elizabeth  Conser,  deceased. 
Mary  E.  Warren  filed  objections  to  the  account,  and  from  a 
judgment  of  the  Circuit  Court  affirming  the  decree  of  the 
County  Court  allowing  the  account  the  objector  appeals. 

Affirmed. 

The  last  will  and  testament  of  Elizabeth  Conser,  deceased, 
having  been  admitted  to  probate,  and  T.  G.  Hendricks  ap- 
pointed executor  in  pursuance  thereof,  he  prepared  and  filed  an 
inventory  and  appraisement  of  the  estate,  setting  forth  various 
items  of  personal  property,  among  which  appears  the  following : 
"William  Edris,  W.  P.  Edris,  K.  S.  Edris,  one  note,  $8,120, 
date  February  7,  1894,  payable  on  or  before  three  years,  inter- 
est 10  per  cent.  Credits,  *  *  *.  Present  value:  Princi- 
pal, $6,600;  interest,  probable  real  value,  $4,500,  $684.50."  It 
also  contains,  among  others,  the  following  items  of  real  prop- 
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erty:  Conser  Block,  on  Ninth  street  (with  description),  value, 
$8,000;  store  occupied  by  Ax  Billy,  etc.,  value,  $6,000.  Sub- 
sequently, on  December  5,  1898,  the  executor  filed  his  final 
account,  reciting,  inter  alia,  that  he  had  published  notice  to  the 
creditors ;  that  six  months  had  elapsed  since  publication  thereof ; 
that  all  claims  against  the  estate  had  been  paid;  that  he  had 
collected  all  outstanding  notes  that  were  good,  had  sold  all  the 
real  property  which  he  was  authorized  to  sell,  and  that  the 
estate  was  ready  for  final  settlement.  Among  the  items  of 
money  received  are  these:  "Of  Wolf  and  Rachel  Sanders, 
from  sale  of  Ax  Billy  store,  $5450;"  "from  sale  of  William 
Edris'  note,  $4,500;"  "of  Mrs.  Shannon,  for  sale  of  Conser 
Block,  $6,750."  To  this  account  Mrs.  Mary  E.  Warren,  the 
residuary  legatee,  interposed  objections,  assigning  divers  rea- 
sons; among  others,  that  the  executor  did  not  give  proper 
bonds  or  take  an  oath  to  faithfully  fulfill  his  trust;  that  he 
neglected  to  publish  notice  to  creditors,  or  to  file  proof  of  the 
same;  that  he  failed  to  inventory  all  the  property,  and  have  it 
appraised  as  the  law  requires;  and  the  form  of  the  account  is 
criticised  as  not  charging  the  executor  with  the  appraised  value 
of  the  estate,  rents,  interest,  and  personal  property  not  inven- 
toried, and  for  failing  to  take  credit  for  real  and  personal  prop- 
erty on  hand.  Specifically,  objections  are  made  to  the  sales  of 
real  property  to  Wolf  and  Rachel  Sanders  and  Elizabeth  Shan- 
non, because  of  want  of  authority  in  the  executor  to  make  them 
in  the  manner  adopted,  and  attending  irregularities,  and  of  dis- 
crepancies between  the  appraised,  which,  it  is  alleged,  was  the 
real,  value  and  the  sale  value;  it  being  sought  either  to  have 
the  sales  set  aside,  or  to  charge  the  executor  with  the  deficit  in 
each  instance.  It  is  further  objected  that  the  Edris  note  was 
disposed  of  for  a  sum  much  less  than  its  appraised  and  actual 
value,  and  that  the  executor  should  be  charged  with  that  deficit 
also.  Then  follow  other  objections  going  to  various  items  of 
credit  claimed.  There  was  a  reply  and  a  trial,  after  which  the 
court  settled  and  allowed  the  account.  The  objector  appealed 
to  the  Circuit  Court,  and,  the  decree  of  the  County  Court  hav- 
ing been  affirmed,  she  now  appeals  to  this  court, 

W.  C.  Hale,  for  appellant. 

Geo,  B.  DorriSj  for  respondent. 
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WoLVERTON,  J.  (after  stating  the  facts). —  The  estimated  value 
of  the  estate  being  $45,000,  it  is  objected  that  the  executor  did 
not  properly  qualify,  so  as  to  entitle  him  to  enter  upon  the 
discharge  of  his  trust;  but  the  objection  cannot  avail,  as  the 
will  fixed  the  amount  of  the  bond  at  $20,000,  and  a  bond  in  that 
sum  was  executed  and  approved  by  the  County  Court.  This 
provision  of  the  will  was  reasonable,  and,  the  bond  designated 
having  been  given,  it  was  unnecessary  to  require  the  executor 
to  take  the  oath  prescribed  in  cases  where  the  undertaking  is 
wholly  dispensed  with.  There  was  a  publication  of  notice  to 
creditors,  and  the  only  real  objection  urged  thereto  is  that  the 
proof  of  publication  was  made  by  the  publisher,  and  not  by  the 
printer  or  his  foreman,  and  was  not  filed  within  six  months. 
The  statute  requiring  such  notice  is  for  the  benefit  of  those 
having  claims  against  the  estate,  that  they  might  thereby  be 
informed  of  the  appointment  of  the  executor  or  administrator, 
and  of  the  time  and  place  for  the  presentation  of  tlieir  demands 
to  him ;  and  is  in  no  sense  a  prerequisite  to  his  entering  upon 
the  discharge  of  his  duties.  (Hill's  Annot.  Laws  Ore.,  §  1131.) 
The  objector  is  not  a  claimant  within  the  meaning  of  this  pro- 
vision; but,  if  she  is,  it  is  not  apparent  that  she  has  been  injured 
by  the  executor's  imperfect  compliance  with  the  statutory  re- 
quirements, and  hence  she  cannot  be  heard  to  urge  such  objec- 
tion against  the  settlement  of  the  final  account.  This  being 
so,  it  is  unnecessary  to  consider  whether  the  notice  was  filed 
in  time,  or  the  proof  of  publication  properly  made.  If  loss  or 
inconvenience  has  befallen  a  claimant  because  of  the  irregular 
action  of  the  executor  in  this  regard,  then  the  question  might 
be  pertinent ;  otherwise  not. 

Much  criticism  is  directed  against  the  inventory.  It  is 
claimed  that  a  judgment  of  $40  against  Cochran  &  Campbell, 
480.20  bushels  of  wheat  disposed  of  by  the  executor  and  ac- 
counted for  at  $240.17,  and  items  of  wheat,  oats,  and  hay  re- 
ceived as  rent  from  the  Cochran  farm  at  $36.80,  were  never 
inventoried  or  appraised.  The  first  item  was  overlooked  by  the 
executor,  but  we  assume  that  the  property  described  in  the 
other  two  came  into  existence  after  the  appointment,  and  was 
sold,  and  the  proceeds  accounted  for.  The  statute  makes  it 
incumbent    upon   the   executor   or   administrator,   within    one 
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month  after  his  appointment,  or  such  further  time  as  the  court 
or  judge  may  allow,  to  make  and  file  an  inventory  and  appraise- 
ment of  the  property  of  the  estate,  and  if,  after  the  filing  thereof, 
other  property  shall  come  to  his  knowledge,  or  into  his  posses- 
sion, that  he  shall  inventory  that  also,  and  have  it  appraised. 
(Hiirs  Annot.  Laws  Ore.,  §§  1112,  1119.)  The  manifest  object 
of  the  inventory  and  appraisement  is  to  preserve  a  record  of  the 
property,  and  ascertain  and  determine  its  value,  and  the  execu- 
tor is  properly  chargeable,  primarily,  therewith  at  the  value 
fixed.  Undoubtedly,  these  provisions  should  be  substantially 
observed;  but,  if  they  are  not,  provisions  are  elsewhere  made 
by  which  the  executor  may  be  required  to  give  proper  heed 
to  them.  The  judgment  should  have  been  inventoried  and  ap- 
praised, but  as  to  the  grain  received  as  rent  after  his  appoint- 
ment it  is  not  so  clear  that  it  was  intended  to  be  appraised.  It 
was  sold,  the  proceeds  accounted  for,  and  no  complaint  is  made 
that  it  did  not  fetch  a  reasonable  price.  But,  however  that  may 
be,  the  fact  of  a  nonappraisement  of  certain  property  of  the 
estate  could  not  affect  the  validity  of  the  final  account  if  all  the 
property  received,  or  which  by  reasonable  diligence  should  have 
been  received,  has  been  punctiliously  accounted  for.  If  there 
had  never  been  any  inventory  or  appraisement,  and  the  execu- 
tor had  faithfully  and  economically  administered  the  whole  es- 
tate, and  had  fully  and  fairly  accounted  therefor,  he  would  be 
entitled  to  an  order  settling  his  account  and  to  a  discharge. 
He  may  have  been  put  to  the  trouble  of  showing  the  values 
with  which  he  should  be  charged,  but  it  would  not  affect  the 
jurisdiction  of  the  court  to  allow  and  settle  his  account. 

The  purpose  of  the  objection  to  the  Edris  note  transaction 
is  apparent,  and  it  should  be  remarked  in  this  connection  that 
a  mortgage  on  realty  was  given  to  secure  the  note  and  accom- 
panies it.  It  will  be  noted,  however,  that  following  the  item  in 
the  inventory  are  the  words  and  figures,  "  Present  value :  Prin- 
cipal, $6,600;"  then  follow,  "Interest,  probable  real  value, 
$4,500,  $684.50."  The  inventory  in  the  main  is  in  type,  but  the 
words  and  figures,  "probable  real  value,  $4,500,"  are  interpo- 
lated, and  were  written  by  the  appraisers  at  the  time  of  making 
the  appraisement.  What  was  intended  is  not  altogether  clear, 
but  the  most  reasonable  interpretation  is  that  it  constitutes  an 
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appraisement  of  the  note  and  interest  accrued  at  $4,500,  and 
should  be  charged  to  the  executor  in  the  first  instance  at  that 
sum.  But,  be  that  as  it  may,  we  will  discuss  the  matter  in  both 
aspects,  as  the  question  subsequently  arises  as  to  whether  the 
executor  should  be  charged  in  his  final  account  with  the  ap- 
praised value  where  he  had  disposed  of  the  property  at  a  less 
figure.  There  is  much  evidence  in  the  record  touching  the  dis- 
position of  this  note  and  mortgage.  G.  R.  Chrisman,  one  of 
the  appraisers  of  the  estate,  testifies  that  after  mature  consid- 
eration the  appraisers  concluded  that  the  proper  value  was 
$4,500,  and  intended  to  appraise  it  at  that  figure.  The  execu- 
tor says,  in  substance,  that  the  note  was  not  worth  to  exceed 
$4,500;  that  before  the  decease  of  Mrs.  Conser  he  had  en- 
deavored to  sell  it  for  $5,000  without  avail,  and  that  $4,500  was 
all  he  could  obtain  after  repeated  efforts;  that  before  the  sale 
thereof  he  petitioned  for  and  obtained  an  order  from  the  County 
Court  to  sell  it  at  private  sale,  and  that  it  was  disposed  of  in 
pursuance  of  said  order.  It  is  suggested  that  the  petition  was 
not  filed  with  the  clerk,  nor  was  the  order  entered  in  the  jour- 
nal. If  so,  it  was  probably  an  oversight  of  some  one,  but  does 
not  affect  the  bona  fides  of  the  transaction  on  the  part  of  the 
executor.  George  Midgley,  the  purchaser,  testifies  that  he  sub- 
sequently purchased  Edris'  right  to  the  mortgaged  premises, 
including  other  property,  for  $1,650.  It  is  difficult  to  say  what 
amount  of  other  property  is  included,  but  it  must  have  been  of 
considerable  value,  as  it  consisted  of  two  lots,  together  with 
bolts,  tools,  ropes,  etc.  It  appears  that  he  commenced  a  suit 
to  foreclose,  and  incurred  some  expense  in  that  way,  but  finally 
settled  the  matter  by  purchasing  Edris'  equity  of  redemption  in 
the  mortgaged  premises  and  the  other  property  at  the  figure 
named.  Midgley  is  of  the  opinion  that  he  gave  the  executor  all 
the  note  and  mortgage  was  worth.  As  opposed  to  this*  testi- 
mony, the  objector  produced  R.  M.  Day,  who  testified  that  he 
offered  $5,000  for  the  note  on  the  very  day  that  Midgley  pur- 
chased it,  on  condition  that  the  executor  would  give  him  time 
to  raise  the  money ;  that  he  was  given  from  1 1 :  45  in  the  morn- 
ing until  3  o'clock  in  the  afternoon,  which  was  not  enough  for 
his  purpose ;  that,  if  he  had  had  more  time,  he  could  and  would 
have  raised  that  sum.     He  further  states  that  the  mortgaged 
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property  was  worth  $10,000,  but  on  further  inquiry  it  developed 
that  he  did  not  know  what  property  the  mortgage  covered,  and 
that  his  estimate  was  made  upon  the  supposition  that  it  em- 
braced more  than  it  really  did.  Some  effort  was  made  to  ascer- 
tain the  rentals  and  the  value  of  certain  items  with  a  view  to 
arriving  at  its  value,  but  the  testimony  is  so  indefinite  and  in- 
complete that  it  furnishes  no  satisfactory  basis  for  intelligent 
deduction.  Upon  the  whole,  we  are  satisfied  that  the  note  and 
mortgage  was  disposed  of  for  its  reasonable  value,  and  that  the 
executor  is  not  chargeable  with  any  want  of  good  faith,  as  it 
respects  the  transaction.  Nor  can  it  be  criticised  as  a  com- 
pounding of  the  debt  with  the  debtor.  There  was  no  agree- 
ment or  understanding  between  the  executor  and  Edris,  the 
debtor,  whereby  the  latter  was  to  receive  a  discharge  upon  pay- 
ing less  than  the  full  amount  of  the  demand.  There  was  a  sale 
and  transfer  of  the  claim  to  a  third  party,  and  the  payee  con- 
tinued bound,  so  that  the  elements  consistent  with  the  com- 
pounding of  a  debt  are  entirely  wanting.  In  this  connection  it 
is  insisted  that  the  executor  has  admitted,  by  failing  to  deny  in 
his  reply,  that  the  note  and  mortgage  was  at  the  time  of  the 
appraisement  and  is  now  worth  the  sum  of  $7,284.50,  the  amount 
at  which  it  is  averred  the  same  was  appraised ;  that  he  wrong- 
fully sold  the  same  for  much  less  than  its  real  value;  that  he 
is  thereby  precluded  from  showing  anything  to  the  contrary. 
Preliminarily,  a  few  observations  touching  the  accounting  will 
be  pertinent  to  this  and  other  inquiries  made  necessary  by  the 
record.  The  final  account  should  be  verified  by  the  executor, 
who  should  charge  himself  with  all  the  property  of  the  estate 
which  may  have  come  into  his  possession  at  its  appraised  value, 
and  he  is  not  to  profit  by  the  increase  or  suffer  loss  on  account 
of  a  decrease  in  value  or  destruction  of  the  estate  without  his 
fault.  It  should  contain  a  detailed  statement  of  the  amount  of 
money  received,  and  from  whom,  and  the  amount  expended, 
and  to  whom  paid,  referring  to  proper  vouchers  for  such  pay- 
ments and  the  amount  of  money  and  property  remaining  un- 
expended. (Hill's  Annot.  Laws  Ore.,  §§  1173,  1177.)  For  mat- 
ters which  the  account  should  contain  in  detail,  the  practitioner 
and  accountant  may  read  and  observe  with  profit  the  opinion  of 
Surrogate  McVean  in  In  re  Jones  (i  Redf.  Sur.  263).    It  would 
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seem  that  the  appraised  value,  nothing  further  appearing,  is 
the  amount  with  which  the  executor  should  be  charged ;  but  it  is 
not  conclusive,  and  it  is  incumbent  upon  him,  if  there  has  been 
any  loss,  to  show  the  cause  thereof,  so  that  the  court  can  say 
that  it  was  incurred  without  his  fault,  and  thereby  be  enabled 
to  extend  him  credit.  (In  re  Jones,  supra;  Mussey  v.  Sanborn, 
15  Mass.  155;  Underhill  v.  Newburger,  4  Redf.  Sur.  499;  Ex 
parte  Jones,  4  Cranch  C.  C.  185,  Fed.  Cas.  No.  7,443.)  The 
statute  has  not  prescribed  in  what  the  pleadings  attending  an 
account  should  consist,  and  we  know  of  no  rule  of  practice  that 
has  been  adopted  in  this  State  by  which  we  may  be  governed. 
In  New  York,  under  a  statute  of  similar  trend  to  our  own,  it 
has  been  held  many  times  that  the  account  and  the  objections 
thereto  represent  the  pleadings  of  the  parties,  and  that  the  issues 
to  be  tried  are  to  be  determined  therefrom,  the  objector  being 
required  to  specify  with  convenient  detail  the  particular  items  to 
which  he  takes  exception,  and  state  any  matters  of  fact  attend- 
ing them,  upon  which  reliance  is  had  for  attaching  liability  to 
the  executor.  {In  re  Hart,  60  Hun,  516,  15  N.  Y.  Supp.  239;  In 
re  Heuser's  Estate,  87  Hun,  262,  33  N.  Y.  Supp.  831 ;  Frame  v. 
Willets,  4  Dem.  Sur.  368 ;  Peck  v.  Sherwood,  56  N.  Y.  615.)  This 
seems  to  be  a  convenient  practice,  and  one  well  calculated  to 
subserve  the  ends  of  truth  and  justice;  and  we  see  no  good  rea- 
son for  going  beyond  it  and  requiring  a  technical  reply  of  the 
executor  or  administrator,  whereby  he  must  deny  or  avoid  a 
matter  stated  by  the  objector,  as  by  the  rules  of  pleading 
adapted  to  ordinary  suits  or  actions.  There  is,  therefore,  no 
good  reason  for  holding  that  the  executor  has  admitted  the 
truth  of  the  objector's  allegations  by  not  denying  them.  The 
executor  having  shown  that  he  obtained  for  the  Edris  note  and 
mortgage  all  that  they  were  reasonably  worth,  he  should  not 
be  charged  with  anything  beyond  the  amount  received,  and  it 
makes  but  little  difference  whether  it  was  appraised  for  that 
sum  or  for  $7,284.50.  If  for  the  latter,  he  should  be  charged 
with  the  amount  in  his  account  and  credited  with  the  deficit. 

We  come  now  to  the  Conser  Block  and  the  Ax  Billy  store 
items.  It  is  urged  as  to  those  that  the  executor  was  without 
adequate  authority  to  sell  in  the  manner  employed,  and,  there- 
fore, that  the  sale  should  be  set  aside,  or  that  the  executor  be 
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required  to  account  for  the  difference  between  the  sale  price 
and  the  appraised  value.  It  is  not  a  matter  pertinent  for  in- 
quiry upon  a  final  accounting  whether  the  sales  of  realty  have 
been  authorized  and  regularly  made  with  a  view  of  determining 
their  validity.  The  purchaser  is  not  ordinarily  a  party  to  the 
proceeding,  nor  is  there  any  process  by  which  he  may  be 
brought  in,  and  the  proceeding  is  wholly  inappropriate  for  the 
purpose ;  so  that  the  suggestion  to  set  aside  the  sale  is  without 
merit.  The  Ax  Billy  store  was  sold  at  public  auction,  after 
giving  notice  for  the  time  and  in  the  manner  as  provided  by 
law  for  sales  upon  execution,  for  the  sum  and  price  of  $5450. 
A  report  was  made  to  the  County  Court,  whereby  it  was  shown 
that  the  price  paid  was  reasonable ;  but  the  order  of  the  court 
respecting  it,  while  it  takes  notice  of  the  sale,  does  not  seem  to 
have  expressly  affirmed  it.  The  Conser  Block  was  disposed  of 
at  private  sale,  and  the  report  thereof  shows  that  the  executor 
had  previously  advertised  the  same  for  sale  at  public  auction  in 
manner  as  required  by  law  for  sales  upon  execution,  but  had 
failed  to  obtain  bidders ;  that  the  price  received  was  not  unrea- 
sonable; and  that  another  sale  would  not  bring  10  per  cent, 
additional  and  costs.  There  was  an  order  of  the  court  expressly 
affirming  the  sale,  and  reciting,  in  effect,  that  the  consideration 
received  was  reasonable.  But  slight  reference  is  made  to  these 
sales  in  the  testimony.  Mr.  Hendricks  says  that  he  was  never 
offered  anything  above  the  figures  named  for  the  property,  and 
that  the  piece  of  realty  sold  to  Mrs.  Warren,  the  objector 
herein,  was  the  only  cheap  piece  of  property  sold,  thus  leaving 
an  inference  that  the  other  property  brought  at  least  its  ap- 
proximate value.  While  the  evidence  in  explanation  of  the 
deficits  is  meager,  we  are  fully  satisfied  that  the  property  was 
disposed  of  for  what  it  was  reasonably  worth,  and  that  the  ex- 
ecutor should  have  credit  in  his  account  for  such  deficits.  There 
is  a  difficulty  attending  the  matter  by  reason  of  the  fact  that  the 
executor  does  not  attempt  in  his  account  to  show  any  cause 
for  the  discrepancies  between  the  appraised  values  and  proceeds 
of  sales,  or  that  the  property  brought  all  that  it  was  reasonably 
worth,  so  as  to  afford  a  basis  for  the  credit;  but,  as  there  was 
no  objection  interposed  to  the  testimony  offered  on  this  ac- 
count, we  are  warranted  in  affirming  the  findings  of  the  court 
below  in  allowing  credit  for  the  difference. 
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Some  other  items  objected  to  may  now  be  noticed  in  detail. 
M.  L.  Hendricks  preferred  a  claim  of  $206.25  against  the 
estate  for  cutting  fifty  acres  of  brush  at  $4  per  acre,  and  five 
days'  labor  at  grubbing  at  $1.25  per  day.  This  was  allowed 
and  paid  by  the  executor,  and  the  objections  to  it  are  that  there 
was  no  such  contract,  as  indicated  by  the  proof,  and  no  service 
rendered;  but  the  evidence  is  clear  to  the  contrary,  and  the 
credit  was  properly  allowed.  Another  time  is  that  of  the  M. 
L.  Coleman  claim  for  $107,  allowed  and  paid,  $100  of  which  is 
objected  to ;  but  the  action  of  the  executor  was  fully  warranted 
in  the  light  of  the  evidence  adduced  at  the  trial.  George  B. 
Dorris  was  allowed  $500  for  services  as  attorney  for  the  estate. 
This  was  objected  to  as  exorbitant.  Attorneys  of  understand- 
ing and  experience  were  called  touching  the  allowance,  and 
fully  established  its  reasonableness.  The  executor's  charge  of 
$1,000  for  the  settling  of  the  estate  is  a  matter  fixed  by  the  terms 
of  the  will.  It  is  insisted  that  no  compensation  of  the  kind 
should  be  allowed  upon  the  ground  that  he  willfully  misman- 
aged his  trust,  but  there  is  no  evidence  of  this  whatever,  and  the 
objection  is  wholly  without  substantiation.  The  form  of  the 
account  is  not  to  be  commended,  and  perhaps  a  restatement  of 
it  should  have  been  required ;  but,  notwithstanding,  the  County 
Court  has  settled  it,  and  we  see  no  good  reason  for  disturbing 
the  decree  now. 

Affirmed. 


Canfield  et  al.  vs,  Canfield  et  al. 

[Court  of  Chancery  of  New  Jersey,  Nov.  15,  1901 ;  62  N.  J.  Eq.  578,  50 

Atl.  471.] 

Will  —  Construction  —  Noncompliance  with  Terms  — 
Lapsed  Legacy  —  Effect  —  Conversion  of  Real  into  Per- 
sonal Estate. 

I.  A  will  directed  the  executors  to  reserve  the  sum  of  $5,000  for  a  monu- 
ment, authorized  expenditures  for  a  fence  and  certain  inscriptions, 
and  concluded  by  empowering  them  "to  expend  for  the  above  pur- 
.  poses  the  sum  of  $5,000,  and  no  more."  Held  not  to  require  the  ex* 
penditure  of  the  entire  $5,000  for  the  purposes  named,  but  only 
that  a  greater  sum  should  not  be  used. 


CANFIELD  ET  AL.  v.  CANFIELD  ET  AL.  203 

2.  A  will  authorized  the  executors,  after  the  death  of  testator's  wife,  to 

expend  the  sum  of  $5,000  in  erecting  a  monument,  "and  no  more." 
The  executors,  however,  with  the  concurrence  of  the  wife  and 
family,  put  up  a  monument  costing  $625  on  a  burial  lot  of  which 
testator  was  part  owner,  and  no  other  expenses  were  incurred. 
Held,  that,  if  the  will  required  the  expenditure  of  the  whole  $5,000 
for  the  purpose  named,  the  residuary  legatees  would  not  be  benefited 
by  the  noncompliance  with  its  conditions,  but  the  executors  would 
still  be  bound  to  carry  out  its  directions,  notwithstanding  the  erec- 
tion of  the  cheaper  monument. 

3.  Where  one  of  the  residuary  legatees  in  a  will  dies  before  the  testator, 

his  share  does  not  go  to  the  ether  residuary  legatees,  but  the  tes- 
tator dies  intestate  in  respect  thereto. 

4.  A  will  directed  that  certain  land  be  sold  after  the  death  of  the  tes- 

tator's wife,  and  that  the  money  be  divided  among  the  residuary 
legatees,  and  the  estate  was  so  converted.  The  share  of  one  of  such 
legatees  in  the  proceeds  of  the  sale  had,  however,  lapsed  by  her 
death  before  that  of  testator.  Held,  that  the  purpose  of  the  con- 
version having  failed,  such  share  should  be  treated,  for  the  pur- 
poses of  distribution,  as  real  estate,  and  not  as  personalty,  and  should 
go  to  the  heir-at-law. 

5.  The  Wills  Act,  S  34  (3  Gen.   Stat,  p.  3763),  provides  that  where  a 

testator  devises  property  to  a  child  or  other  descendant,  or  to  a 
brother  or  sister,  or  any  descendant  of  a  brother  or  sister,  and  such 
devisee  dies  before  the  testator's  death,  survived  by  a  child  or  by 
the  descendants  of  such  child,  the  devise  shall  not  lapse,  but  shall 
vest  in  such  children  or  descendants,  etc.  Held,  that  the  widow 
of  testator's  brother  was  not  within  the  act,  and  that  a  devise  to 
her  lapsed  by  her  death  before  that  of  the  testator. 

Bill  to  construe  a  will  by  John  D.  Canfield  and  others,  execu- 
tors of  Alfred  W.  Canfield,  deceased,  against  Isaac  N.  Canfield 
and  others. 

Will  construed. 

Alfred  Mills,  for  complainants. 

Mahlon  Pitney,  for  defendant  Charlotte  I.  Shelton  and  others. 

Joseph  Hinchman,  for  defendant  Cornelia  C.  Woodward. 

P.  B,  Pierson,  for  defendant  Isaac  N.  Canfield. 

Stevens,  V.  C. —  The  questions  to  be  decided  arise  upon  the 
will  and  codicil  of  Alfred  W.  Canfield,  who  died  in  1871.     By 
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the  codicil  he  directed  his  executors  to  reserve  the  sum  of 
$5,000,  to  be  expended  by  them  in  building  a  monument  He 
recited  that  he  was  part  owner  of  a  lot  in  Evergreen  Cemetery, 
and  he  authorized  his  executors  to  erect  it  upon  that  lot,  or,  if 
they  should  not  deem  it  advisable  to  erect  it  there,  upon  an- 
other lot  to  be  purchased  by  them.  He  also  authorized  ex- 
penditure for  a  fence  and  certain  inscriptions,  and  he  concluded 
as  follows :  "  I  authorize  and  empower  my  executors,  and  the 
survivor  of  them,  to  expend  for  the  above  purposes  the  sum 
of  $5,000,  and  no  more."  This  monument  was  not  to  be  erected 
until  the  death  of  his  wife,  the  postponement  being  manifestly 
for  her  benefit ;  but  with  the  concurrence  of  herself  and  the  fam- 
ily the  executors  (she  being  one)  put  up  on  the  lot  of  which 
he  was  part  owner  a  monument  costing  $625.  No  other  ex- 
penses were  incurred.  The  question  is  whether  the  executors 
were  under  a  legal  obligation  to  expend  the  whole  of  the  sum 
of  $5,000  for  the  purposes  mentioned,  and,  if  not,  to  whom  the 
unexpended  balance  belongs.  I  think  it  was  not  the  intention 
of  the  testator  to  require  the  expenditure  for  this  one  object 
of  the  full  sum  of  $5,000.  He  intended  that  the  monument,  lot, 
fence,  and  inscriptions  should  not  together  exceed  $5,000.  He 
says  this  in  so  many  words,  but  he  does  not  say  that  this  sum 
must  be  spent  if  neither  lot,  fence,  nor  inscription  were  neces- 
sary. He  had  no  definite  sum  in  mind  for  the  cost  of  the 
monument  alone.  This  might  have  been  greater  or  less  as  the 
cost  of  the  other  things  was  more  or  less.  Again,  he  *' re- 
serves" the  sum  of  $5,000,  to  be  expended  in  building  the 
monument  "as  hereinafter  directed."  There  is  no  explicit 
direction  to  dispose  of  all  the  money  in  that  way  only.  The 
final  direction  is  that  they  "  are  authorized  and  empowered  "  to 
expend  that  sum  and  no  more.  On  the  whole  I  do  not  think 
that,  taking  this  obscurely-worded  codicil  as  a  whole,  it  re- 
quires such  a  construction  as  to  compel  the  expenditure  of  more 
money  than  is  reasonably  sufficient  to  effect  the  object  which 
testator  had  in  view,  viz.,  the  erection  of  a  suitable  granite  monu- 
ment, laid  upon  a  foundation  six  feet  in  depth,  properly  in- 
scribed and  perfected.  This  object,  it  is  conceded,  has  been 
attained,  and  the  work  has  been  done  under  the  direction  of  the 
widow,  to  whom  he  gave,  with  a  trifling  exception,  the  enjoy- 
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ment  of  all  his  property  for  her  life,  and  in  whom  he  had,  pre- 
sumably, the  fullest  confidence.  If  this  is  not  the  proper  con- 
struction of  this  codicil,  the  residuary  legatees  would  not  be 
benefited,  as  some  of  them  appear  to  have  supposed  they  would. 
No  intestacy  would  result.  It  would  still  be  possible  to  carry 
out  the  directions  of  the  will  in  this  regard,  and  the  executors 
would  be  bound  to  do  it,  if  the  testator  had,  in  fact,  required 
it ;  but  I  do  not  think  he  has. 

The  other  question  is  whether  the  share  of  one  of  the  residu- 
ary legatees,  the  widow  of  testator's  brother  William,  she  having 
predeceased  the  testator,  goes  to  the  other  residuary  legatees. 
It  is  well  settled  that  it  does  not.  The  testator  died  intestate  as 
to  that  share.  {Garthwaite's  Exr  v.  Leivis,  25  N.  J.  Eq.  351; 
Williams  Exrs.  1315.)  The  only  arguable  question  on  this 
branch  of  the  case  is  whether  the  share  which  thus  lapsed  is  to 
be  treated  as  real  estate  or  personalty.  By  the  so-called 
"  eighth  item  "  of  his  will  the  testator  directs  his  land  to  be  sold 
after  the  death  of  his  wife,  and  the  money  divided  among  his 
residuary  legatees.  The  direction  to  convert  is  imperative,  and 
the  executors  have  actually  converted  it.  It  is  admitted  that 
the  balance  now  in  their  hands  is  the  proceeds  of  the  sale  of 
land.  Although  this  is  so,  I  think  there  can  be  no  doubt  that 
the  money  is,  for  the  purposes  of  distribution,  to  be  treated  as 
real  estate,  and  not  as  personalty.  It  was  so  decided  in  the 
leading  case  of  Ackroyd  v.  Smithson  ( i  White  &  T.  Lead.  Cas. 
Eq.  690),  where  two  out  of  a  larger  number  of  residuary  lega- 
tees had  died  in  testator's  lifetime ;  and  this  case  has  been  relied 
upon  and  followed  in  this  court  in  Roy  v.  Monroe  (47  N.  J.  Eq. 
356,  20  Atl.  481),  and  in  the  Court  of  Appeals  in  Lerch  v.  Oberly 
(18  N.  J.  Eq.  575).  The  principle  is  thus  stated  in  Roy  v.  Mon- 
roe, in  a  passage  quoted  by  Vice-Chancellor  Van  Fleet  from 
the  note  of  the  American  editors  to  the  above-cited  case  of  Ack- 
royd V.  Smithson:  "  The  conversion  of  property  from  one  species 
to  another  by  the  will  of  the  testator  takes  place  only  for  the 
purposes  of  the  will,  and  so  far  as  those  purposes  do  not  extend, 
or  in  so  far  as  any  of  them  do  not  take  effect  in  fact  or  in  law, 
the  property  is  considered  as  remaining  in  its  former  condition, 
as  it  was  in  the  hands  of  the  testator,  and  passes  accordingly." 
On  the  same  general  principle  it  is  said  by  Beasley,  C.  J.,  in 
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Lerch  v.  Oberly:  "  The  principle  is  established  by  a  multitude 
of  cases  that,  where  real  estate  is  directed,  either  by  the  owner 
or  by  the  order  of  the  law,  to  be  converted  into  money  for  a 
particular  object,  and  a  surplus  remains  after  the  accomplish- 
ment of  such  object,  such  surplus,  as  between  the  heir  and  per- 
sonal representative  of  such  owner,  will  be  regarded  by  a  court 
of  equity  as  land,  and  will  descend  as  such."  "Where,"  says 
Lord  Eldon  in  Hill  v.  Cock  ( i  Ves.  &  B.  175),  "  a  testator  means, 
with  regard  to  a  particular  purpose,  to  convert  his  real  estate 
into  personal,  if  that  purpose  cannot  be  served,  the  court  will 
not  infer  an  intention  to  convert  the  estate  for  any  other  pur- 
pose not  expressed."  In  view  of  these  authoritative  declara- 
tions, I  should  not  have  thought  the  question  open  to  discus- 
sion had  it  not  been  for  the  case  of  Hand  v.  Marcy  (28  N.  J.  Eq. 
59).  There  a  testator,  after  directing  a  conversion  of  his  lands, 
gave  and  bequeathed  "the  residue  of  his  estate  to  S.  M.,  L.  E., 
and  M.  S.,  their  heirs  and  assigns,  to  be  equally  divided  be- 
tween the  said  S.  M.,  L.  E.,  and  M.  S."  M.  S.  died  in  the  life- 
time of  testator.  After  holding  that  the  legacy  had  lapsed,  and 
that  the  surviving  residuary  legatees  were  not  entitled  by  sur- 
vivorship, Chancellor  Runyon  further  held  that  the  lapsed  share, 
composed  in  part  of  the  proceeds  of  the  sale  of  land,  went 
wholly  to  the  next  of  kin,  on  the  ground  that  the  direction  to 
convert  was  absolute.  The  only  case  cited  by  him  in  support 
of  that  proposition  was  Miller's  Adtnr.  v.  Miller  (25  N.  J.  Eq. 
354).  But  the  point  there  decided  was  only  that  a  contract  for 
the  sale  of  real  estate  works  an  equitable  conversion  of  the  land 
into  personalty  from  the  time  it  is  made,  and  that  the  purchase 
money  becomes  a  part  of  the  vendor's  personal  estate,  and  as 
such  distributable,  upon  his  death,  to  his  widow  and  next  of 
kin.  This  decision  is  unquestionably  sound,  resting  as  it  does 
upon  the  well-known  rule  declared  in  Fletcher  v.  Ashburner  (i 
White  &  T.  Lead.  Cas.  Eq.  659) ;  but  it  had  no  application  to  the 
case  then  in  hand.  The  distinction  involved  evidently  escaped 
the  notice  of  court  or  counsel,  and  the  opinion  indicates  that 
the  case  was  thought  to  turn  chiefly  upon  another  matter,  viz., 
the  effect  of  the  words  "  heirs  and  assigns  "  on  the  question  of 
lapse.  So  strong  is  the  rule  that  the  undisposed-of  beneficial 
interest  will  result  to  the  heir  where  the  produce  of  the  sale  is 
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to  be  applied  for  a  purpose  which  either  wholly  or  partially  fails 
that  in  the  case  of  Fitch  v.  Weber  (6  Hare,  145),  it  was  held  by 
Sir  James  Wigram,  V.  C,  on  grounds  that  seem  unanswerable, 
that  the  heir  was  entitled,  notwithstanding  testatrix's  declara- 
tion that  the  trustees  should  stand  possessed  of  the  proceeds 
of  the  sale  "as  a  fund  of  personal,  and  not  of  real,  estate,  for 
which  purpose  I  declare  that  such  proceeds,  or  any  part  thereof, 
shall  not  in  any  event  lapse  or  result  for  the  benefit  of  my  heir- 
at-law."  The  testatrix  had  provided  that  her  trustees  should 
apply  the  residue  of  her  estate  as  she  should  by  codicil  direct, 
and  she  made  no  codicil.  The  controversy  was  between  the 
next  of  kin  and  the  heir-at-law.  The  vice-chancellor  said :  "Ad- 
mitting the  intention  to  exclude  the  heir,  is  not  the  intention 
equally  clear  to  exclude  the  next  of  kin?  Where,  then,  is  there 
room  for  a  necessary,  or  any,  implication  in  favor  of  the  next 
of  kin?  In  these  circumstances  I  feel  myself  called  upon  to 
follow  the  course  of  decisions  in  holding  that  the  testatrix  has 
expressed  an  intention  to  exclude  the  heir  only  for  the  purposes 
of  her  will,  and  that,  if  her  words  express  more,  and  she  has 
failed  to  say  who  shall  take  the  surplus,  the  law  must  dispose 
of  it.  *  *  *  I  cannot  imply  an  intention  in  favor  of  those 
whom  the  will  excludes.  The  heir  tjikes  not  by  intention,  but 
in  the  absence  of  intention."  Without  doing  violence  to  the 
principle  upon  which  Roy  v.  Monroe  and  Lerch  v.  Oberly  were 
decided,  I  cannot,  in  this  case,  give  the  proceeds  of  the  sale  of  the 
land  to  the  next  of  kin  in  preference  to  the  heir-at-law.  I  think 
it  is  perfectly  plain  that  the  widow  of  William  Canfield  does  not 
answer  the  description  of  any  of  the  persons  mentioned  in  sec- 
tion 34  of  the  Wills  Act  (3  Gen.  Stat.,  p.  3763). 


Note.—  EQUITABLE  CONVERSION  AS  AFFECTED  BY  FAILURE 

OF  PURPOSE. 

(a)  Summary  by  late  text-writers. 

(b)  General  rules  and  principles. 

(c)  Effect  of  residuary  clause. 

(a)  Summary  by  late  text-writers — The  rule  invoked  by  the  doc- 
trine of  constructive  or  equitable  conversion  is,  that  in  equity  property 
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will  be  treated  as  being  already  what  the  testator  intended  it  to  become. 
If  the  conversion  is  complete,  out  and  out,  or  absolute  and  for  all  pur- 
poses, it  operates  immediately  upon  the  death  of  the  testator,  and,  there- 
fore, determines  the  devolution  of  the  property  to  the  heir,  devisee,  or 
executor, —  not  according  to  the  character  in  which  the  testator  has  left 
it,  but  according  to  that  into  which  he  has  directed  it  to  be  converted; 
and  the  rights  and  liabilities  of  those  interested  in  it  attach  from  the 
moment  of  testator's  death,  as  if  it  were  then  converted,  no  matter  when 
the  actual  conversion  takes  place.  But  since,  as  in  other  cases  of  tes- 
tamentary disposition,  the  testator's  intention  must  govern,  if  it  can  be 
ascertained  from  his  language,  the  rule  is  equally  applicable  whether  there 
be  an  express  direction  to  convert,  or  whether  a  conversion  is  neces- 
sarily implied.  There  must,  however,  be  no  doubt  of  the  testator's  in- 
tention to  convert,  and  this  intention,  whether  expressed  or  implied,  must 
be  unconditional.  A  conditional  conversion  is  not  within  the  scope  of  the 
rule,  because  in  such  case  there  is  no  constructive  conversion.  It  results 
from  these  principles  that  if  the  testator  intended  the  conversion  for 
certain  purposes  only,  the  conversion  is  limited  to  these  purposes,  and 
the  property  not  needed  for  their  accomplishment  remains  unchanged 
and  unaffected  by  the  rule  of  conversion.  So  if  the  purpose  of  the  tes- 
tator fails,  or  cannot  be  accomplished,  there  is  no  conversion  because 
there  is  an  end  of  the  disposition  when  there  is  an  end  of  the  purpose 
for  which  it  was  made,  unless  the  testator  intended  to  stamp  the  char- 
acter of  personalty  upon  realty,  or  ttVr  versa,  not  only  for  the  purpose  of 
the  will,  but  for  all  purposes,  out  and  out.  (2  Woemer,  Admn.,  §  342; 
King  V.  King,  13  R.  L  501;  Hawley  v.  King,  5  Paige,  318;  modified,  but 
not  on  point  under  consideration,  16  Wend.  61 ;  Matter  of  Fox,  63  Barb. 

157.) 

Where  a  testator  directs  land  to  be  converted  by  a  sale,  it  will  be  pre- 
sumed, in  the  absence  of  all  proof  of  a  contrary  intention,  that  he  intended 
the  conversion  solely  to  carry  out  his  testamentary  purpose,  and  if  for  any 
reason  that  purpose  fails,  so  that  the  money  will  not  pass  under  the  will, 
a  constructive  reconversion  will  take  place  in  equity;  the  proceeds  of  the 
land  sold  will  be  regarded  as  land,  and  the  executor  or  trustee  will  hold 
them  in  trust  for  the  heir  of  the  testator,  if  it  was  disposed  of  in  a 
residuary  clause,  or  for  the  residuary  devisee,  if  otherwise.  (2  Underbill, 
Wills,  5  715.) 

(b)  General  rules  or  principles —  The  rule,  independent  of  any  stat- 
ute on  the  subject,  is  that  where  the  purpose  of  the  conversion  wholly 
fails,  the  land  results  to  the  heir.  Where  the  purpose  only  partially  fails, 
the  conversion  must  still  be  made  by  selling  the  land  in  order  to  satisfy 
the  purposes  which  remain  effective,  and,  after  satisfying  these  purposes, 
the  surplus,  unless  the  will  otherwise  directs,  results  to  the  heir  of  the 
testator  as  money,  and  in  case  of  his  death  will  go  to  his  personal  rep- 
resentative, even  though  the  sale  did  not  take  place  until  his  death. 
(Gallagher  v.  Rowan,  86  Va.  823,  825,  11  S.  E.  121.) 
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An  equitable  conversion  is  not  to  be  presumed  beyond  the  purpose  of 
the  will,  or  further  than  is  necessary  to  satisfy  the  several  legacies  and 
bequests,  and  when  these  fail  or  lapse,  there  is  a  resulting  trust  in  favor 
of  the  heir,  unless  there  is  a  clear  and  manifest  expression  of  intent  in 
the  will  to  the  contrary.  (Orrick  v.  Bochm,  49  Md.  -72',  Chamberlain 
V.  Taylor,  105  N.  Y,  186,  11  N.  E  6.30;  Luffberry's  Appeal,  125  Pa.  St. 
513,  17  Atl.  447;  Johnson  v.  Holifield,  82  Ala.  123,  2  So.  753;  Rizer  v., 
Perr>%  58  Md.  112;  Roy  v.  Monroe,  47  N.  J.  Eq.  356,  20  Atl.  481;  Phil- 
lips V  Ferguson,  85  Va.  509,  8  S.  E.  241 ;  Moore  v.  Robbins,  53  N.  J.  Eq. 
^Tiit  32  Atl.  379;  Shallcross  v.  Wright,  12  Beav.  505;  Hill  v.  Cock,  i  Ves. 
&  Bea.  173;  Read  v.  Williams,  125  N.  Y.  560,  26  N.  £.  730;  Gourley  v. 
Campbell,  66  N.  Y.  169;  i  Bro.  Ch.  503,  and  note,  p.  445  [Am.  ed.  1844I ; 
McHugh  V.  McCole,  97  Wis.  166,  72  N.  W.  631 ;  Sweeney  v.  Warren, 
127  N.  Y.  426,  28  N.  R  413;  Parker  v.  Linden,  113  N.  Y.  28,  20  N.  E.  858, 
861;  Jones  v.  Kelly,  6z  App.  Div.  614,  ^2  N.  Y.  Supp.  24;  affirmed,  170 
N.  Y.  401,  63  N.  E.  443.) 

The  intent  to  convert  absolutely  real  estate  into  money  must  appear 
in  the  will.     (Gourley  v.  Campbell,  66  N.  Y.  1^9.) 

Where  real  estate  is  devised  upon  trust  for  conversion  into  personalty 
to  be  held  upon  trusts  which  in  the  result  partially  fail,  the  proceeds  of 
the  land  sold  and  the  land  (if  any)  unsold,  both  result  to  the  heir  as  per- 
sonal estate.  So  held  in  a  contest  between  the  heir  of  the  heir  on  the  one 
hand  and  the  legal  personal  representative  of  the  heir  or  the  person  en- 
titled to  his  personal  estate  on  the  other.    (Matter  of  Richeison  [1892], 

I  Ch.  379.) 

(c)  Effect  of  residuary  claiiee.—  Where  a  will  in  the  residuary  clause 
gave  the  residuary  estate  to.  testator's  heirs  and  next  of  kin  in  the  same 
proportion  as  if  he  had  died  intestate,  to  be  divided  and  paid  in  cash  in 
five  years  from  his  decease,  with  power  to  the  executor  to  sell,  convert 
into  money,  and  distribute,  heldy  that  the  residuary  clause  did  not  convert 
the  realty  included  therein  into  personalty.  (Matter  of  Bingham,  127 
N.  Y.  298,  2-7  N.  E.  1055.) 

Where  the  conversion  of  the  property  into  money  directed  by  the  tes- 
tator is  not  for  the  payment  of  the  residuary  bequest  only,  but  for  the 
payment  of  all  the  bequests,  the  purpose  of  the  conversion  will  not  be 
accomplished  until,  at  least,  the  legacies  admitted  to  be  valid  are  paid. 
It  is  a  well-settled  rule  that  all  lapsed  or  void  gifts  of  personal  property 
fall  into  a  general  residuary  bequest,  instead  of  being  treated  as  intes- 
tate estate  descending  to  the  heir-at-law,  unless  a  contrary  intention  ap- 
pears in  the  will.  The  law  raises  a  presumption  in  favor  of  the  residuary 
legatee  against  every  one,  except  the  particular  legatee.  (Crerar  v.  Wil- 
liams, 145  111.  625,  34  N.  E  467.    And  see  Drew  v.  Wakefield,  54  Me.  291.) 
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Gay  vs.  Mooney. 

[Supreme  Court  of  New  Jersey,  Nov.  ii,  1901;  67  N.  J.  L.  2:7,  687,  so 

Atl.  596.] 

Claims  Against  Decedent's  Estate  —  Evidence  —  Services 

Rendered. 

r.  In  an  action  against  an  administrator  to  recover  compensation  for 
board  and  lodging  furnished  to  the  intestate,  the  plaintiff  may  prove 
an  oral  bargain  between  himself  and  the  decedent  that  the  latter 
would  devise  a  dwelling-house  to  the  plaintiffs  children  as  compen- 
sation for  the  service  to  be  rendered.  Such  a  bargain,  not  being 
enforceable  at  law  because  of  the  Statute  of  Frauds,  nevertheless 
shows  that  the  service  was  not  a  gift,  but  was  to  be  paid  for. 

2.  Although  the  stipulated  payment  was  to  be  made  to  the  plaintiffs 
children,  yet,  as  the  stipulation  cannot  be  legally  enforced,  the  legal 
right  to  payment  is  that  which  the  law  deduces  from  the  fact  that 
one  person  has  served  another,  not  gratuitously,  viz.,  a  right  in 
the  servant  to  be  paid  by  the  employer  the  fair  value  of  the  service. 
(Syllabus  by  the  Court.) 

Error  to  Court  of  Common  Pleas,  Middlesex  county. 

Action  by  Michael  Gay  against  Hugh  Mooney,  administrator 
of  Hugh  Mooney,  deceased.  Judgment  for  plaintiff,  and  de- 
fendant brings  error. 

Affirmed. 

Argued  June  Term,  1901,  before  Depue,  C.  J.,  and  Garrison, 
Collins^  and  Dixon^  JJ. 

Theodore  B.  Booraem,  for  plaintiff  in  error. 

Freeman  Woodbridge,  for  defendant  in  error. 

Dixon,  J. —  The  defendant's  intestate  was  the  uncle  of  the 
plaintiff's  wife,  and  for  several  years  before  his  death  resided  in 
the  plaintiff's  family.  In  the  present  suit  the  plaintiff  sought 
to  recover  compensation  for  the  board  and  lodging  furnished  to 
the  deceased. 
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In  order  to  rebut  a  presumption  that  the  service  was  rendered 
and  received  as  a  gratuity,  the  plaintiff  put  in  evidence  tending 
to  show  an  understanding  between  himself  and  the  deceased 
that  the  latter  would  devise  a  certain  dwelling-house  to  the 
plaintiff's  children  in  return  for  what  he  should  receive  as  a 
member  of  the  family.  For  such  a  purpose  this  evidence  was 
plainly  legitimate.  It  came  within  the  rule  laid  down  in  Disbrow 
v.  Durand  (54  N.  J.  L.  343,  24  AtL  545,  33  Am.  St.  Rep.  678) 
that  in  cases  like  the  present  a  reasonable  and  proper  expecta- 
tion that  there  would  be  compensation  must,  and  hence  may,  be 
shown.  The  bargain  thus  exhibited  is  not  one  on  which  an 
action  at  law  could  be  maintained,  because  it  related  to  land, 
and  was  not  susceptible  of  such  proof  as  the  Statute  of  Frauds 
requires;  but  when,  in  pursuance  of  a  bargain  for  this  reason 
unenforceable,  services  have  been  rendered,  the  legal  remedy 
IS  by  an  action  on  the  quantum  meruit  for  the  value  of  the  ser- 
vices. (McElroy  v.  Ludlum,  32  N.  J.  Eq.  828.)  As  was  said 
in  Stone  v.  Todd  (49  N.  J.  L.  274,  281,  8  Atl.  300),  the  in- 
tended devise  was  but  the  method  of  paying  an  admitted  obli- 
gation, and,  if  payment  in  that  manner  be  not  made,  the  cred- 
itor is  entitled  to  recover  the  value  of  the  services. 

Although  the  bargain  between  the  plaintiff  and  the  intestate 
contemplated  payment  to  be  made  to  the  plaintiff's  children, 
and  not  directly  to  himself,  yet,  as  that  bargain  did  not  take 
the  form  of  an  actionable  contract,  it  falls  out  of  view  as  a 
ground  of  legal  remedy,  and  appears  only  to  give  color  to  the 
conduct  of  the  parties  in  furnishing  and  accepting  the  service 
rendered.  It  affords  the  means  of  determining  that  the  service 
was  not  a  gift,  but  a  sale,  and  out  of  that  determination  the 
law  deduces  a  right  in  him  who  sold  the  service  to  be  paid  its 
value  by  him  who  bought  it.  These  principles  sufficiently  answer 
the  important  exceptions  taken  at  the  trial  and  all  the  excep- 
tions mentioned  in  the  brief  of  counsel.  The  other  exceptions, 
therefore,  need  not  be  noticed. 

The  judgment  of  the  Middlesex  Pleas  is  affirmed. 
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Glascott  vs,  Bragg  et  d. 

[Supreme  Court  of  Wisconsin,  Nov.  5,  1901;  iii  Wis.  605,  87  N.  W.  853.] 

Wills  —  Revocation  —  Im plication   of   Law  —  Marriage  — 
Birth  of  Issue  —  Adoption. 

1.  Under  Rev.  Stat.  1898,  §  2290,  relative  to  the  revocation  of  wills,  and 

providing  that  nothing  therein  contained  shall  prevent  the  "  revoca- 
tion implied  by  law  from  subsequent  changes  in  the  condition  or 
circumstances  of  the  testator,"  marriage  and  birth  of  issue  operate 
as  a  revocation  of  a  will  made  prior  to  such  marriage. 

2,  Under  Rev.  Stat.   1898,  chap.   173,  §§  4021-4024,  providing  that,   for 

purposes  of  inheritance  and  succession,  an  adopted  child  shall  be 
deemed  in  law  as  if  he  had  been  born  in  lawful  wedlock  of  the 
parents  by  adoption,  marriage  and  adoption  of  a  child  operate  as  a 
revocation  of  a  will  previously  made,  exactly  as  though  such  adopted 
child  had  been  issue  of  the  marriage. 

Appeal  from  Circuit  Court,  Green  county;  B.  F.  Dunwiddie, 
Judge. 

Judicial  settlement  of  the  estate  of  Archibald  F.  Glascott, 
deceased.  From  a  judgment  admitting  to  probate  the  last  will 
and  testament  of  deceased,  William  P.  Bragg,  as  administra- 
tor, and  another  appeal. 

Reversed. 

/.  D.  Dunwiddie  and  Burr  W,  Jones,  for  appellants. 

W,  A.  Corson  {William  G,  Wheeler,  of  counsel),  for  re- 
spondent. 

Cassoday,  C.  J. —  It  appears  from  the  record,  in  effect,  that 
January  31,  1870,  the  deceased,  Archibald  F.  Glascott,  when  a 
single  man,  made  a  will  whereby  he  purported  to  give  all  his 
property  to  his  brother,  David  S.  Glascott,  the  respondent  in 
this  action;  that  January  ii,  1875,  the  testator  married  Alice  A. 
Bragg;  that  June  20,  1881,  the  testator  and  his  wife  duly  adopted 
an  infant  son  of  Mary  J.  Morgan,  whose  husband  had  a  short 


GLASCOTT  V.  BRAGG  ET  AL.  213 

time  before  died;  that  said  infant  son  was  then  less  than  four 
year?  of  age,  and  by  and  upon  his  adoption  his  name  was 
changed  to  William  M.  Glascott ;  that  September  29,  1888,  the 
testator's  said  wife  died;  that  the  testator  remained  unmarried 
from  the  time  of  the  death  of  his  wife,  Alice  A.,  until  he  died 
himself,  April  21,  1899;  that  he  never  had  any  child  other  than 
his  adopted  son,  William  M.  Glascott;  that  at  the  time  of  his 
death  he  left  personal  property  of  the  probable  value  of  $7,200, 
and  real  estate  of  the  probable  value  of  $3,500,  and  liabilities 
of  the  probable  amount  of  $5,900;  that  after  the  death  of  his 
^vife  the  testator  caused  the  insurance  on  his  life  which  had  been 
payable  to  her,  of  $2,000,  to  be  transferred  to  his  brother  David 
S.,  and  his  sister  Mary  Glascott,  and  the  amount  thereof  was 
paid  to  them  after  his  death;  that  during  his  life  the  testator 
also  procured  and  maintained  other  insurance  on  his  life  in  the 
sum  of  $3,000,  payable  to  his  adopted  son,  William  M.  Glascott, 
and  which  since  his  death  has  been  paid  to  him ;  that  January  10, 
1900,  the  County  Court  for  Green  county,  after  due  hearing, 
refused  to  admit  said  will  to  probate;  that  thereupon  the  said 
David  S,  Glascott  appealed  from  that  judgment  to  the  Circuit 
Court  for  Green  county,  whereupon  the  cause  was  retried,  and 
at  the  close  of  the  trial  judgment  was  entered  admitting  the 
said  will  to  probate,  with  costs.  From  that  judgment  the  de- 
fendant William  P.  Bragg,  as  administrator,  and  the  defendant 
William  M.  Glascott,  bring  this  appeal. 

The  statute  of  this  State  prohibits  the  revocation  of  a  will, 
"  unless  by  burning,  tearing,  cancelling  or  obliterating  the  same, 
with  the  intention  of  revoking  it,"  or  by  the  execution  of  some 
other  will,  codicil,  or  other  writing,  as  therein  prescribed,  "  ex- 
cepting only  that  nothing  contained  in  this  section  shall  prevent 
the  revocation  implied  by  law  from  subsequent  changes  in  the 
condition  or  circumstances  of  the  testator."  §  2290,  Rev. 
Stat.  1898.  "Revocation  implied  by  law,"  thus  excepted 
out  from  the  operation  of  the  prohibitory  clause  of  this 
section,  manifestly  means  such  as  had  previously  been  im- 
plied at  common  law.  (Will  of  Ward,  70  Wis.  255,  35 
N.  W.  731,  5  Am.  St.  Rep.  174).  There  can  be  no  doubt  but 
what,  at  common  law,  the  marriage  of  a  man,  and  issue  of  such 
marriage,  operated  to  revoke  his  will  previously  made,  disposing 
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of  all  his  property,  as  here.  (Christopher  v.  Christopher,  2 
Dickens,  445 ;  S.  C,  4  Burrows,  2128,  and  note ;  Spraage  v.  Stone, 
2  Amb.  721 ;  Brady  v.  Cubitt,  i  Doug.  31 ;  Lancashire  v.  Lan- 
cashire, 5  Term  R.  49,  58 ;  Marston  v.  Fox,  8  Ad.  &  El.  14,  55 ; 
Israeli  v.  Rodon,  2  Moore  P.  C.  51.)  The  earlier  cases  seemed 
to  go  upon  the  theory  that  such  marriage  and  birth  raised  a 
mere  presumption  of  an  intent  to  revoke,  but  the  rule  held  in 
the  later  cases  was  finally  confirmed  in  the  Privy  Council  in  the 
last  case  cited,  where  it  was  expressly  held  that  "  marriage  and 
birth  of  a  child  do  not  afford  presumptive  evidence  of  intention 
to  revoke,  but  are  in  themselves  an  absolute  revocation  of  a  will 
made  previous  to  the  marriage,  but  not  in  contemplation  of  it ; 
the  rule  being  that  there  is  a  tacit  condition  annexed  to  the  will 
that  at  the  time  of  making  it  it  should  have  effect  provided  the 
deceased  have  a  wife,  and  child  subsequently  born."  Mr. 
Schouler  adopts  the  same  view,  and  declares  that  "  the  common- 
law  tribunals  *  *  *  solemnly  decided  that  the  principle  was 
one  of  legal  inference,  independently  altogether  of  what  the 
party  himself  might  have  intended."  (Schouler,  Wills  [2d  ed,], 
§  425.  See  also  Baldwin  v.  Spriggs,  65  Md.  373,  5  Atl.  295.)  It 
follows  from  what  has  been  said  that,  had  William  M.  Glascott 
been  the  child  of  the  deceased,  Archibald  Glascott,  and  his  wife, 
Alice  A.,  by  birth  instead  of  adoption,  then  such  marriage  and 
birth  would  have  worked  a  complete  revocation  of  the  will.  The 
question  recurs  whether  under  our  statute  such  adoption  is 
equivalent  to  such  birth,  for  the  purpose  of  implying  such  revo- 
cation. It  is  conceded  that  the  child  was  adopted  as  prescribed 
by  the  statutes.  §§  4021-4024,  chap.  173,  Rev.  Stat.  1898. 
The  last  section  of  that  chapter  declares  the  effect  of  such  adop- 
tion, as  follows :  "A  child  so  adopted  shall  be  deemed,  for  the 
purposes  of  inheritance  and  succession  by  such  child,  custody 
of  the  person  and  right  to  obedience  by  such  parents  by  adop- 
tion, and  all  other  legal  consequences  and  incidents  of  the 
natural  relation  of  parents  and  children  the  same  to  all  intents 
and  purposes  as  if  the  child  had  been  born  in  lawful  wedlock 
of  such  parents  by  adoption,  excepting  that  such  child  shall  not 
be  capable  of  taking  property  expressly  limited  to  the  heirs 
of  the  body  of  such  parents."  §  4024,  Id.  The  language 
and  meaning  of  this  provision  of  the  statute  seem  to  be  as 
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explicit  as  words  can  make  them.  "  For  the  purposes  of  inherit- 
ance and  succession  by  such  child  "  he  was  to  be  deemed  in  law 
as  if  he  "  had  been  born  in  lawful  wedlock  of  such  parents  by 
adoption."  "  In  law,"  the  word  "  inheritance  "  is  defined  to  be 
"  the  estate  cast  upon  the  heir  by  law  immediately  on  the  death 
of  the  ancestor;  in  a  more  general  sense,  any  property  passing 
by  death  to  those  entitled  to  succeed."  Century  Dictionary. 
"That  which  is  or  is  to  be  inherited.  *  *  *  Whatever  is 
transmitted  by  descent  or  succession."  Standard  Dictionary. 
The  word  "  succession  "  is  defined  to  be :  "  The  act  or  right  of 
legal  or  ofHcial  investment  with  a  predecessor's  office,  dignity, 
possessions,  or  functions;  also  the  legal  or  actual  order  of  so 
succeeding,  or  that  which  is  or  is  to  be  vested  or  taken." 
Standard  and  Century  Dictionaries.  The  statute  quoted  goes 
further,  and  declares  that  the  "  custody  of  the  person  and  right 
to  obedience  by  such  parents  by  adoption,  and  all  other  legal 
consequences  and  incidents  of  the  natural  relation  of  parents 
and  children,"  "  shall  be  deemed  "  in  law  to  be  "  the  same  to 
all  intents  and  purposes  as  if  the  child  had  been  born  in  lawful 
wedlock  of  such  parents  by  adoption."  To  emphasize  such 
declaration,  the  remainder  of  the  section  deprives  the  natural 
parents  "of  all  legal  rights  whatsoever  respecting  such  child," 
and  frees  the  child  "  from  all  legal  obligations  of  maintenance 
and  obedience  to  such  natural  parents."  As  to  the  matters 
covered  by  the  statute,  its  obvious  purpose  is  that  such  child 
shall  be  deemed  in  law  as  if  "  born  in  lawful  wedlock  of  such 
parents  by  adoption,"  "excepting  that  such  child  shall  not  be 
capable  of  taking  property  expressly  limited  to  the  heirs  of  the 
body  of  such  parents."  "  It  is  a  universal  rule  of  construction, 
founded  in  the  clearest  reason,"  said  Black,  C.  J.,  "  that  general 
words  in  an  instrument  or  statute  are  strengthened  by  excep- 
tions and  weakened  by  enumerations."  (Sharpless  v.  Mayor, 
ete.,  21  Pa.  St.  i6i,  59  Am.  Dec.  759 ;  Webster  v.  Morris,  66  Wis. 
395,  28  N.  W.  353,  57  Am.  Rep.  278;  Railway  Co,  v.  Hoyt,  89 
Wis.  324,  62  N.  W.  189.)  The  exception  in  this  statute  has  that 
effect.  The  cases  cited  by  counsel  in  support  of  the  judgment 
of  the  trial  court,  from  New.  York,  Indiana,  and  California, 
were  each  under  statutes  widely  and  radically  different  from 
our  statute  in  question,  and,  of  course,  they  are  not  authority 
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in  the  case  at  bar.  In  a  recent  case  in  Iowa  those  cases  are 
considered,  and  the  difference  in  the  statutes  of  that  State  and 
those  other  States  referred  to,  and  it  was  held  that  "  the  adoption 
of  a  child  by  a  testator  operated  as  a  revocation  of  a  previously 
executed  will."  {Hilpire  v.  Claude,  109  Iowa,  159,  80  N.  W. 
332,  46  L.  R.  A.  171,  77  Am.  St.  Rep.  524.)  The  statute  of  Iowa 
is  much  more  like  our  own  than  the  statute  of  any  of  the  other 
States  mentioned,  but  it  is  not  as  strongly  ^n  favor  of  the  adopted 
child  as  our  own.  Being  a  matter  of  statute,  significance  must 
be  given  to  the  language  of  the  statute.  This  court  held  that 
such  statutes  are  to  "  be  liberally  construed  in  favor  of  children." 
(Parsons  v.  Parsons,  loi  Wis.  76,  77  N.  W.  147,  70  Am.  St.  Rep. 
894.)  In  a  case  of  voluntary  settlement,  it  was  held  in  Massa- 
chusetts, under  a  statute  similar  to  ours,  that  the  adopted  child 
took  under  the  settlement,  the  same  as  if  he  had  been  bom  to 
the  adopting  parents  in  natural  wedlock.  (Sewall  v.  Roberts,  115 
Mass.  262.)  So  in  that  State  it  has  been  held  that  "  a  child  by 
adoption  is  *  issue,'  within  the  meaning  of  "  their  statute,  "  which 
provides  that  if  the  husband  dies  intestate  leaving  'no  issue 
living '  his  widow  shall  take  his  real  estate  in  fee  to  an  amount 
not  exceeding  $5,000  in  value."  (See  also  Burrage  v.  Briggs, 
120  Mass.  103.)  We  must  hold  that  the  marriage  of  the  testator 
and  the  adoption  of  the  child  operated  to  revoke  the  will 
previously  made. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause 
is  remanded,  with  directions  to  affirm  the  judgment  of  the 
County  Court,  and  for  further  proceedings  according  to  law. 


In  re  Richmond  et  al. 

[Court  of  Appeals  of   New  York,   Nov.   12,  1901;   168  N.   Y.   385,  61 

N.  E.  647.] 

Devise  of  Realty  —  Sale  to  Pay  Debts. 

Code  Civ.  Proc,  5  2749,  authorizes  a  sale  of  decedent's  real  estate  for 
the  payment  of  debts,  unless  it  is  expressly  devised  charged  with 
such  payment.    Held^  that  testator,  an  insolvent  debtor,  cannot,  by 
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devising  real  proi.erty  charged  with  the  payment  of  a  specified  debt, 
deprive  general  creditors  of  their  right  to  have  it  sold  and  dis- 
tributed among  them  after  the  personal  estate  has  been  exhausted. 

Appeal  from  Supreme  Court,  Appellate  Division,  Fourth  De- 
partment. 

In  the  matter  of  the  application  of  James  A.  Richmond  and 
others,  executors  of  Alvin  Richmond,  deceased,  for  the  mort- 
gage, lease,  or  sale  of  real  property  of  Seth  M.  Richmond, 
deceased.  From  an  order  of  the  Appellate  Division  (71  N.  Y. 
Supp.  795)  affirming  a  decree  of  the  Surrogate  Court  directing 
a  sale  of  the  real  property,  the  Little  Falls  National  Bank 
appeals. 

Affirmed. 

Fred  I.  Small,  for  appellant. 

Myron  G.  Bronner,  for  respondents. 

Haight,  J. —  Seth  M.  Richmond  died  insolvent  on  the  27th 
day  of  April,  1895,  leaving  a  last  will  and  testament,  which  has 
been  duly  admitted  to  probate  as  a  will  of  real  and  personal 
property.  James  A.  Richmond  and  Anne  Richmond,  executor 
and  executrix  of  Alvin  Richmond,  deceased,  as  creditors  of 
Seth*  M.  Richmond,  petitioned  the  Surrogate's  Court  of  Her- 
kimer county  for  the  sale  of  the  real  estate  of  which  Seth  M. 
Richmond  died  seised,  for  the  purpose  of  the  payment  of  their 
debts.  The  decedent  was  also  owing  the  Little  Falls  National 
Bank,  for  money  loaned  in  his  lifetime  and  used  in  the  business 
of  the  Saxony  Knitting  Company,  to  the  amount  of  $35,000. 
The  bank  appeared  in  this  proceeding  and  interposed  an  answer 
setting  up  a  provision  of  the  will  of  Seth  M.  Richmond,  and 
demanding  that  the  real  estate  known  as  the  "  Saxony  Knitting 
Mill  "  be  excepted  from  any  decree  of  sale  which  might  be  made 
in  the  proceedings.  The  provision  of  the  will  referred  to  devises 
and  bequeaths  the  knitting  mill  property  to  Charles  King,  a 
son-in-law  of  the  testator,  but  subject  to  the  following  provision : 
"  This  devise  and  bequest,  however,  is  upon  the  condition  that 
all  the  debts  and  obligations  of  every  name  and  nature  owing 
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by  the  said  Saxony  Knitting  Company,  and  which  has  been 
contracted  by  or  on  account  of  that  branch  of  my  business,  is 
assumed  and  paid  by  said  Charles  King;  and  I  hereby  impress 
a  trust  and  lien  upon  my  said  real  and  personal  property  hereby 
devised  and  given  to  said  Charles  King  for  the  payment  of  such 
debts  and  obligations,  and  make  such  payments  of  those  debts 
a  lien  thereon."  King  was  appointed  sole  executor  of  the 
estate.  Upon  the  death  of  the  testator  he  took  possession  of  all 
of  the  property  of  the  estate,  and  carried  on  the  mill  business 
under  the  same  name  of  the  Saxony  Knitting  Company.  He 
subsequently  failed  and  became  insolvent,  and  failed  to  pay  the 
claim  of  the  Little  Falls  National  Bank  or  the  other  creditors 
of  the  estate. 

The  jurisdiction  of  the  Surrogate's  Court  in  proceedings  to 
dispose  of  the  real  property  of  a  decedent  for  the  payment  of 
his  debts  is  prescribed  by  the  provisions  of  the  Code  of  Civil 
Procedure  (§§  2749-2801).  These  provisions  take  the  place 
of  the  common  law,  and  the  question  involved  depends  upon 
the  determination  as  to  what  is  their  import  and  meaning.  To 
our  minds  the  legislative  intent  appears  to  be  clear.  In  the 
transmission  of  the  property  of  a  deceased  debtor  to  his  heirs- 
at-law  or  next  of  kin,  or  to  his  devisees  or  legatees,  it  becomes 
charged  with  his  debts,  and  it  may  be  appropriated  in  payment 
thereof  in  the  manner  provided  by  the  Code.  These  provisions 
carefully  prescribe  the  order  of  the  payment  of  the  debts,  in- 
cluding funeral  expenses  and  judgments  docketed  against  the 
decedent  in  his  lifetime,  and  prohibit  preferences  over  others  of 
the  same  class.  The  rights  of  creditors  thus  provided  for  attach 
to  the  real  estate  of  the  decedent  immediately  upon  his  death, 
and  continue  during  the  period  of  three  years  after  the  issuing 
of  letters  testamentary  or  of  administration  upon  his  estate. 
These  rights  which  so  attach  are  superior  to  those  acquired  by 
any  devisee  or  legatee  under  the  will.  A  solvent  testator  may 
undoubtedly  make  certain  debts  a  charge  upon  a  parcel  of  his 
real  estate.  He  may  devise  a  part  of  his  real  estate  to  a  par- 
ticular person  upon  condition  that  he  pay  the  whole  or  a  speci- 
fied portion  of  his  indebtedness,  but  an  insolvent  testator  cannot 
prefer  one  creditor  over  another  in  such  a  way  as  to  deprive 
the  general  creditors  of  their  right  to  have  his  real  estate  sold 
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and  distributed  among  them  after  the  personal  estate  has  been 
exhausted.  (Redf.  Surr.  Prac.  [5th  ed.]  554;  Jessop  Surr.  Prac. 
956;  Rice  V.  Harbeson,  63  N.  Y.  493;  Hogan  v.  Kavanaugh,  138 
N.  Y.  417,  34  N.  E.  292;  Rosseau  v.  Bleau,  131  N.  Y.  177,  182, 
30  N.  E.  52,  27  Am.  St.  Rep.  578;  Piatt  v.  Piatt,  105  N.  Y.  488, 
12  N.  E.  22.) 

Section  2749  of  the  Code  of  Civil  Procedure  authorizes  a 
sale  of  the  real  property  of  a  decedent  for  the  payment  of  his 
debts  and  funjsral  expenses,  or  for  the  payment  of  judgment 
liens  existing  thereon  at  his  death,  "  except  where  it  is  devised, 
expressly  charged  with  the  payment  of  debts  or  funeral  ex- 
penses, or  is  exempted  from  levy  and  sale  by  virtue  of  an  execu- 
tion, as  prescribed  in  title  second  of  chapter  thirteen  of  this 
act."  It  is  contended  on  the  part  of  the  appellant  that  this 
provision  operates  as  a  limitation  upon  the  power  of  the  surro- 
gate to  sell  the  real  property  of  the  decedent,  and  that,  the  mill 
property  having  been  devised  by  the  decedent,  charged  with 
the  payment  of  the  debts  contracted  on  account  of  the  mill,  the 
appellant's  claim  is  brought  within  this  exception,  and  that  the 
bank  has  the  right  to  have  the  mill  property  reserved  for  the 
payment  of  its  claim,  and  not  sold  for  the  benefit  of  the  general 
creditors.  We  cannot  adopt  this  construction.  In  this  case  the 
devise  of  the  mill  property  was  subject  to  the  payment  of  certain 
specified  debts,  and  not  all  of  the  debts  of  the  testator.  The 
debts  or  funeral  expenses  referred  to  in  the  provision  undoubt- 
edly mean  all  of  the  debts  of  the  testator,  and  not  a  part  thereof. 
A  testator  may  provide  for  the  payment  of  all  of  his  debts  and 
funeral  expenses.  He  may  make  the  same  a  charge  upon  his 
real  estate,  and  give  to  his  executor  a  power  of  sale  for  that 
purpose.  He  may  devise  his  real  estate  upon  condition  that 
his  debts  be  paid,  and  if  his  devisee  accepts  the  bequest  he 
becomes  liable  therefor.  If  provision  be  made  by  will  for  the 
payment  of  debts,  such  provision  should  be  followed,  instead 
of  the  statute.  That  this  is  the  meaning  of  the  provision  is 
evident  from  an  examination  of  section  2759,  subdivision  4, 
which,  among  other  things,  provides  that  the  decree  for  a  sale 
can  only  be  made  when  the  property  "was  not  effectually  de- 
vised, expressly  charged  with  the  payment  of  debts  or  funeral 
expenses,  and  is  not  subject  to  a  valid  power  of  sale  for  the 


220  PROBATE  REPORTS  ANNOTATED. 

payment  thereof;  or,  if  so  devised  or  subject,  that  it  is  not  prac- 
ticable to  enforce  the  charge,  or  to  execute  the  power,  and  that 
the  creditor  has  effectually  relinquished  the  same," — manifestly 
intending  that,  if  a  testator  has  devised  his  property  upon  con- 
dition that  his  debts  be  paid,  they  should  be  paid  as  the  will 
diredts ;  but  this  requirement  is  not  absolute ;  for,  if  the  power 
of  sale  is  void,  or  payment  as  directed  is  impracticable,  resort 
may  still  be  had  to  proceedings  before  the  surrogate  under  the 
statute.  Applying  these  provisions  to  the  case  under  considera- 
tion, the  appellant,  having  its  claim  expressly  charged  upon  a 
specified  parcel  of  real  estate  by  the  testator's  will,  could  not 
apply  to  the  Surrogate's  Court  for  a  sale,  but  would  be  left  to 
its  remedy  under  the  will,  unless  it  could  show  that  the  power  of 
sale  was  not  valid,  or  that  it  was  not  practicable  to  execute  the 
power,  etc.  But  we  do  not  understand  that  these  provisions 
have  any  application  to  the  petitioning  creditors  whose  claims 
have  not  been  specifically  charged  by  the  devise  upon  the  whole 
or  any  part  of  the  testator's  real  estate. 
The  order  should  be  affirmed,  with  costs. 

Parker,  C.  J.,  and  O'Brien,  Bartlett,  Martin,  Vann,  and 
Landon,  JJ.,  concur. 

Order  affirmed. 


Poulter  et  al.  vs,  Poulter. 
[Supreme  Court  of  Illinois,  Dec.  i8,  1901;  193  111.  641,  61  N.  E.  1056.] 

Wills  —  Powers  —  Executors  —  Right  to  Sell  Land  —  Par- 
tition —  Chancery  Court  —  Jurisdiction  —  Tenants  in 
Common  —  Equities  —  Adjustment  —  Solicitor's  Fee  — 
Allowance  from  Proceeds. 

I.  Testator  declared  that  at  the  death  of  his  widow  his  land  and  personal 
property  should  be  equally  divided  between  all  his  children,  less 
certain  advancements.  By  a  subsequent  clause  of  the  will  the 
widow  was  appointed  executrix,  and  on  her  death  one  of  testator's 
sons  was  to  be  executor.     At  the   death  of  the  widow,  the  only 
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property  of  the  estate  remaining  was  realty.  Held,  that  it  could 
not  be  said  from  the  provisions  of  the  will  that  the  testator  intended 
a  sale  of  his  real  estate,  and  that  the  will  could  not  be  executed 
without  such  sale;  and  hence  the  executor  was  not  entitled  to  sell 
the  property  for  the  purpose  of  division. 

2,  The   Court  of    Chancery  has    jurisdiction,   in    proceedings    for    the 

partition  of  devised  lands  under  a  will  directing  the  reduction  of 
the  shares  of  the  devisees  to  the  amount  of  certain  advancements, 
to  adjust  the  shares  of  the  parties  in  proportion  to  such  advance- 
ments. 

3.  A  court  of  chancery  has  power  to  allow  a  reasonable  fee  to  the  attor- 

ney for  complainant  in  a  partition  suit,  to  be  paid  out  of  the  pro- 
ceeds of  the  sale  of  the  estate. 

Appeal  from  Circuit  Court,  Edgar  county;  H.  Van  Sellar, 
Judge, 

Bill  by  Franklin  B.  Poulter  against  William  F.  Poulter  and 
others  for  partition  of  lands.  Defendants  filed  a  cross-bill,  which 
was  dismissed  on  demurrer,  and  a  decree  entered  for  partition. 
From  an  order  decreeing  a  sale  of  the  property  by  a  master 
in  chancery,  and  a  payment  of  the  proceeds  into  court,  de- 
fendants appeal. 

Affirmed. 

H.  S.  Tanner,  for  appellants. 

/.  W.  Howell  and  /.  £.  Dyas,  for  appellee. 

Cartwright,  J. —  William  R.  Poulter  died  on  August  30,  1877, 
leaving  Rachel  H.  Poulter,  his  widow,  and  twelve  children.  At 
the  time  of  his  death  he  was  the  owner  in  fee  of  195  acres  of 
land  in  Edgar  county.  He  left  a  will,  which  was  admitted  to 
probate,  by  which  he  gave  all  his  real  and  personal  property  to 
his  widow  for  and  during  the  term  of  her  natural  life,  and  by 
the  fourth  clause  he  disposed  of  the  remainder  as  follows :  "It 
is  further  my  will  that  after  the  death  of  my  widow -that  my  land 
and  all  of  the  personal  property  left,  of  all  sorts  and  kinds 
soever,  to  be  equally  divided  between  all  my  children,  less  the 
following  sums,  which  have  been  paid  to  the  ones  named  and 
shall  be  deducted  from  their  portion:  Thomas  Poulter  has 
received  one  thousand  ($1,000)   dollars;   Mary   A.   Gunn  has 
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received  two  hundred  sixty-five  ($265)  dollars;  Eliza  J.  Tim- 
mons  has  received  two  hundred  fifty  ($250)  dollars ;  William  F. 
Poulter  one  horse  worth  one  hundred  ($100)  dollars, —  which 
sums  are  to  be  deducted  from  their  share  in  my  estate."  By 
the  fifth  clause  the  widow  was  appointed  executrix,  and  on  her 
death  William  F.  Poulter,  one  of  the  sons,  was  to  be  executor. 
The  widow,  Rachel  H.  Poulter,  died  March  16,  1901,  and  at  her 
death  nothing  remained  of  the  estate  except  said  lands;  the 
personal  property  having  been  exhausted.  The  bill  was  filed 
in  this  case  by  appellee,  Franklin  B.  Poulter,  one  of  the  sons 
and  devisees,  against  the  appellants,  the  other  devisees,  praying 
for  a  partition  of  the  lands  and  an  adjustment  of  the  rights 
of  the  parties  under  the  will.  The  bill  was  answered,  and 
said  William  F.  Poulter,  one  of  the  appellants,  who  had 
qualified  as  executor  of  the  will,  filed  his  cross-bill,  setting 
up  the  same  facts  as  the  original  bill  and  asking  the  court 
to  authorize  him  to  sell  the  premises  and  distribute  the  proceeds. 
A  demurrer  was  sustained  to  the  cross-bill,  and  it  was  dismissed. 
There  was  no  controversy  as  to  the  facts,  or  the  rights  and 
interests  of  the  beneficiaries  under  the  will,  and  the  court  entered 
a  decree  for  partition  of  the  premises,  reserving  an  adjustment 
of  the  advancements  between  the  parties  until  the  report  of  the 
commissioners.  The  commissioners  reported  that  the  premises 
could  not  be  divided,  and  a  decree  was  entered  for  a  sale  by  the 
master  in  chancery,  with  directions  to  bring  the  money  realized 
from  the  sale  into  court,  to  be  distributed  under  the  direction 
of  the  court.    From  that  decree  this  appeal  was  taken. 

The  only  question  involved  in  the  case  is  whether  the  executor 
has  a  power  of  sale  by  the  will.  No  express  power  of  sale  was 
conferred  upon  him  by  the  will,  and  if  there  is  any  such  power 
it  arises  only  by  implication.  A  power  to  sell  will  be  implied 
where  it  is  necessary  to  enable  the  executor  to  carry  out  the 
provisions  of  the  will.  In  such  a  case  the  power  is  given  by 
implication,  in  order  that  the  intention  of  the  testator  may  not 
be  defeated,  and  it  will  be  presumed  that  the  testator  intended 
that  the  executor  should  sell  the  real  estate,  but  omitted  for 
some  reason  to  confer  express  power  to  do  so.  (11  Am.  &  Eng, 
Encyc.  of  Law  [2d  ed.],  1043.)  The  question  whether  real  es- 
tate is  to  be  converted  into  personal  property,  and  distributed  as 
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such,  is  to  be  determined  from  the  intention  of  the  testator. 
But  such  intention  must  clearly  appear.  If  the  testator  intended 
to  blend  the  real  and  personal  estate,  so  as  to  create  a  fund  to 
be  distributed  as  money,  there  would  be  a  power  of  sale.  (7  Am. 
&  Eng.  Encyc.  of  Law  [2d  ed.],  466.)  A  direction,  however,  to 
distribute  or  divide  property  consisting  in  whole  or  in  part  of 
real  estate  is  not  alone  sufficient  to  show  an  intention  of  the 
testator  that  the  executor  should  sell  such  real  estate.  {Haley  v. 
Hale,  125  111.  399,  17  N.  E.  470;  Gammon  v.  Gammon,  153  III 
41,  38  N.  E.  890;  II  Am.  &  Eng.  Encyc.  of  Law  [2d  ed.],  1045.) 
If  a  division  can  be  effected  by  actual  partition,  and  the  intention 
of  the  testator  can  be  carried  out  in  that  way,  a  power  of  sale 
will  not  be  implied.  In  Hale  v.  Hale  {supra),  the  residue  of  real 
and  personal  estate  was  to  be  divided,  and  it  was  held  that  the 
executors  and  trustees  had  no  power  by  implication  to  sell  the 
lands  in  this  State,  and  that  to  sustain  the  doctrine  of  equitable 
conversion  the  provisions  of  the  will  must  be  so  clearly  written 
as  to  leave  no  doubt  that  the  testator  intended  to  have  his  real 
estate  converted  into  personalty.  In  Gammon  v.  Gammon 
{supra),  the  will  blended  the  real  and  personal  property  in  a 
residue,  which  was  to  be  divided  into  two  equal  parts,  and  one 
of  these  parts  was  to  be  subdivided  into  five  equal  parts.  The 
right  of  the  executor  to  sell  the  real  estate  for  the  purpose  of 
distribution  was  denied.  In  this  case,  if  the  personal  property 
had  been  sufficient,  there  would  be  no  trouble  in  dividing  the 
real  estate  and  adjusting  the  advancements  out  of  the  personalty ; 
but  it  is  urged  that  a  court  of  chancery  was  powerless  to  adjust 
the  advancements  on  a  partition  of  the  real  estate.  The  only 
direction  here  was  to  divide  the  property ;  but  the  advancements 
made  to  some  of  the  children  were  to  be  adjusted  as  directed 
by  the  will.  A  court  of  equity  is  often  called  upon,  in  suits  for 
partition,  to  adjust  equities  between  the  tenants  in  common  by 
allowance  to  some  and  charges  to  others  for  rents  and  profits, 
or  for  improvements  put  upon  the  premises.  We  think  that  the 
court  might,  in  this  case,  in  like  manner,  upon  a  partition  of 
the  land  itself,  have  arranged  and  adjusted  the  advancements, 
so  as  to  carry  out  the  will  of  the  testator.  We  cannot  say  that 
it  is  clear  the  testator  intended  a  sale  of  his  real  estate,  and  that 
the  will  could  not  be  executed  without  such  a  sale. 
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The  court  allowed  complainant's'  solicitor  a  fee  to  be  paid 
out  of  the  proceeds  of  the  sale  of  the  estate,  so  as  to  be  borne 
equally  by  all  the  parties  according  to  their  interests.  It  is 
asserted  that  the  court  had.no  power  to  do  this,  but  we  think 
there  was  no  error  in  allowing  a  reasonable  fee.  The  bill  stated 
the  interests  of  the  parties  correctly,  and  the  answer  admitted 
all  its  allegations.  The  sole  claim  of  the  executor  was  that  he 
alone  had  power  to  sell  the  real  estate.  No  attack  was  made 
on  the  rights  of  any  of  the  parties  as  set  forth  in  the  bill,  and 
no  substantial  defense  was  interposed.  It  is  not  contended  that 
the  decree  will  not  do  exact  justice,  but  only  that  the  executor 
should  sell  the  property.  The  decree  of  the  Circuit  Court  is 
affirmed. 

Decree  affirmed. 


Chicago  Title  &  Trust  Co.  et  al,  vs.  McGlew. 

[Supreme  Court  of  Illinois,  Dec.   i8,  1901;  193  111.  457,  61  N.  E.  1018.] 

Administration  —  Claims  —  Priority  —  Servant's  Wages  — 
Account   Stated —  Consideration  — Evidence  —  Statutes. 

1.  Under  the  act  relating  to  administration   (i   Starr  &  C.  Ann.  Stat., 

chap.  3,  §  70),  including  in  the  preferred  list  of  the  third  class  of 
claims  against  estates  of  decedents  demands  due  common  laborers 
or  household  servants,  the  fact  that  decedent  and  a  servant  to  whom 
money  was  owing  for  wages  had  stated  the  account  between  them 
did  not  change  the  character  of  the  claim  to  an  "  account  stated," 
so  as  to  deprive  the  servant  of  his  right  of  priority. 

2.  Where  an  account  between .  decedent  and  a  servant  contained  items 

due  for  wages,  the  fact  that  there  were  also  items  for  cash  loaned 
to  or  left  with  the  decedent  by  the  servant,  but  not  in  such  manner 
but  that  the  court  could  determine  the  total  wages  earned  and  the 
balance  due  therefor,  there  was  not  such  an  intermingling  of  ac- 
counts as  to  deprive  the  servant  of  his  right  of  priority  for  wages 
under  the  act  relating  to  administration  (i  Starr  &  C.  Ann.  Stat., 
chap.  3,  §  70),  placing  such  claims  for  wages  in  the  third  class  of 
claims  against  estates  of  decedents. 

3.  The  rights  of  creditors  of  the  estates  of  decedents  as  to  the  priority 

of  their  claims  is  fixed  by  the  laws  in  force  at  the  time  of  de- 
cedent's death,  and  it  is  immaterial  that  a  claim  entitled  to  priority 
by  such  law  existed  before  the  law  was  enacted. 

Appeal  from  Appellate  Court,  First  District. 
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Proceedings  by  Ellen  McGlew  against  the  Chicago  Title  & 
Trust  Company,  administrator  of  the  estate  of  John  T.  Chu- 
masero,  deceased,  and  others  to  establish  claim  against  the 
estate.  From  a  judgment  of  the  Appellate  Court  (90  111.  App. 
58)  in  plaintiff's  favor,  defendants  appeal. 

Affirmed. 

Wells  &  Kelly  and  Tenney,  McConnell,  Coffeen  &  Harding, 
for  appellants. 

S.  S,  Gregory,  for  appellee. 

RiCKS^  J. —  This  case  comes  by  appeal  from  the  Appellate  Court 
for  the  First  District,  and  is  reported  in  90  111.  App.  58.  That 
court,  in  its  opinion  by  Mr.  Justice  Shepard,  made  the  following 
statement  of  the  case,  which  we  adopt : 

"This  is  the  case  of  a  claim  originally  filed  in  the  Probate 
Court  against  the  estate  of  John  T.  Chumasero,  deceased.  The 
controversy  is  purely  one  of  classification  or  preference  under 
the  statute  relating  to  the  administration  of  estates.  Section  70 
of  that  act,  as  in  force  at  the  time  of  the  death  of  Mr.  Chu- 
masero, and  since  July  i,  1889,  to  the  present  time,  includes 
within  the  preferred  list  of  the  third  class  '  demands  due  common 
laborers  or  household  servants  of  deceased  for  labor.'  There 
is  no  controversy  as  to  the  amount  of  appellee's  claim.  It  was 
admitted  by  appellants  in  the  court  below  that  the  claim  was 
allowable,  at  the  amount  thereof,  as  of  the  seventh  class.  Nor 
is  it  at  all  disputed  that  appellee  falls  within  the  class  of  persons 
mentioned  in  the  statute  as  a  household  servant,  nor  but  that  a 
part  of  her  claim  is  due  her  for  her  labor,  within  the  meaning 
of  the  statute;  the  contention  in  the  Circuit  Court,  as  here, 
being  confined  to  the  single  question  of  classification.  The 
appellee  worked  for  the  decedent  as  a  domestic  servant  in  his 
family  from  May  8,  1876,  to  April  15,  1896.  *  ♦  *  Exhibits, 
consisting  of  a  one-page  paper  and  of  two  memorandum  books, 
upon  and  in  which  entries  appear  in  the  handwriting  of  the 
decedent,  were  received  in  evidence,  and  it  is  not  disputed  that 
the  entries  are  correct,  and  fully  establish  the  amount  due 
to  appellee.  The  entries  on  the  one-page  paper  show  a  balance 
Vol.  VII  — 15 
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of  $1,007.30  as  due  to  appellee  January  i,  1889,  after  crediting 
wages  and  deducting  payments.  In  the  account  as  there  shown 
there  is  no  mention  of  interest  or  of  cash  received  of  appellee. 
In  other  words,  those  entries  relate  wholly  to  wages  earned  by 
and  cash  paid  to  appellee.  This  balance  of  $1,007.30  again 
appears  on  the  memorandum  books,  and  is  there  added  to  wages 
earned  subsequent  to  January  i,  1889,  and  to  sundry  cash  items 
apparently  received  prior  thereto  by  the  decedent  from  the 
appellee,  and  interest  ori  the  several  sums  is  credited.  Then 
appears  a  summary  of  separate  accounts,  called,  respectively, 
'  cash  account '  and  *  wages  account,'  in  each  of  which  interest 
is  included,  and  a  balance  stated,  as  of  January  i,  1896,  to  be 
due  appellee,  on  account  of  cash,  $735.17,  and,  on  account  of 
wages,  $3,332.30.  Then  follows,  in  items,  a  list  of  cash  pay- 
ments to  the  appellee,  amounting,  with  $98.70  interest  charged 
thereon,  to  $891.98.  And  last  of  all  is  shown  a  recapitulation  of 
amounts  due  to  appellee  on  January  i,  1896,  as  follows: 

On  cash  account   $735  ^7 

On  wages  account  3»332  3^ 

$4,067  47 
Amount  of  cash  drawn 891  98 

Amount  due  January  i,  1896 $3»i75  49 


"And  it  is  for  this  amount,  so  stated  in  the  handwriting  of 
Mr.  Chumasero  on  books  kept  for  the  purpose  of  showing  the 
account  between  himself  and  the  appellee, —  one  of  which  was 
retained  by  him  and  the  other  by  the  appellee, —  that  the  claim 
was  allowed.  It  would  seem  from  these  memoranda  that, 
though  there  was  an  inextricable  mingling  of  interest  in  the 
accounts,  the  amount  of  cash  received  by  decedent  from  appellee, 
and  paid  by  him  to  her,  was  separated  from  the  rest,  and  was 
intended  so  to  be  kept.  It  is  clearly  distinguishable.  It  plainly 
appears  that  the  decedent  received  from  appellee  an  amount  of 
cash,  which,  with  interest  added,  amounted  to  $735.17,  and  that 
during  the  same  period  of  time  he  paid  to  her  $793.79,  to  which 
$98.70  of  interest  thereon  makes  $891.98.    He,  therefore,  paid  to 


CHICAGO  TITLE  &  TRUST  CO.  ET  AL.  v.  McGLEW.    227 

appellee  an  amount  more  than  enough  to  wipe  out  all  the  cash 
received  from  her,  with  interest  thereon  added." 

The  questions  now  raised  and  insisted  upon  by  appellants  for 
a  reversal  are  —  First,  that,  the  appellee  and  decedent  having 
stated  the  account  between  them,  it  assumed  a  new  character, — 
that  is,  "account  stated," — and  that  the  court  cannot  now  in- 
quire into  it  to  ascertain  the  consideration  for  the  items  that 
entered  into  it ;  second,  that,  it  appearing  from  the  account  itself 
that  there  were  items  for  cash  loaned  to  or  left  with  the  decedent 
by  the  claimant  for  which  she  was  not  entitled  to  priority,  there 
is  such  intermingling  of  accounts  that  the  court  cannot  classify 
this  claim  other  than  as  general  indebtedness  of  the  seventh 
class ;  third,  that,  something  like  one-third  of  the  wages  claimed, 
having  been  earned  prior  to  July  i,  1889,  when  the  act  of  Assem- 
bly went  into  effect  that  placed  claims  of  household  servants 
for  labor  in  the  third  class,  appellee  was  not  entitled  to  have 
that  part  of  her  claim  so  classed. 

In  support  of  the  first  contention,  appellants  cite  and  rely  on 
Silver  v.  Williams  (17  Serg.  &  R.  292),  in  which  it  was  held  that 
the  right  of  preference  was  waived  by  the  servant  "taking 
from  the  intestate  single  bills  payable  at  a  future  day,  with 
interest."  This  opinion  was  delivered  something  near  a  half 
century  ago,  and  we  have  been  unable  to  find  it  followed  or 
cited  as  authority  in  any  other  case.  It  is  not  the  rule  in  this 
State.  This  court  has  held  a  number  of  times  that  the  taking 
of  a  note  bearing  interest  is  not  the  discharge  or  waiver  of  a 
lien.  (Van  Court  v.  Bushnell,  21  111.  624;  Brady  v.  Anderson, 
24  id.  Ill;  Paddock  v.  Stout,  121  id.  571,  13  N.  E.  182.)  All 
these  cases  were  where  mechanics  or  materialmen  had  taken 
the  notes  of  the  owners  of  the  property,  and  we  held  that  the 
lien  was  not  waived  thereby,  and  that  the  notes  merely  served 
to  liquidate  —  that  is,  to  ascertain  —  the  amount  of  the  demand. 
Mechanics*  and  materialmen's  liens  are  purely  statutory,  are 
strictly  construed,  and,  we  think,  are  analogous  to  the  priority 
of  classification  claimed  by  the  appellee.  The  general  rule  is 
that  a  lien  is  not  waived  by  the  lienholder's  taking  the  bond  or 
bill  single  of  the  debtor,  or  his  negotiable  promissory  note,  or 
his  check, .  if  not  presented,  or  if  unpaid,  or  any  instrument 
involving  merely  his  personal  liability.    (19  Am.  &  Eng.  Encyc. 
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of  Law  [2d  ed.],  p.  29.)  And  the  renewal  of  a  note  so  taken  is 
not  a  waiver  of  the  lien.  {Cordova  v.  Hood,  17  Wall,  i,  21 
L.  Ed.  587.)  The  consideration  or  character  of  the  debt  or 
demand  against  an  estate  is  what  determines  the  class  to  which 
it  belongs,  and  we  can  see  no  reason  why  a  household  servant 
might  not  take  the  note  of  the  master,  and  in  probating  it  for 
the  purpose  of  classification  show  by  parol  that  it  was  given 
for  his  wages  for  labor.  Probate  Courts,  in  passing  upon 
claims  presented  against  estates,  exercise  equitable  powers,  and 
may  look  beyond  forms  to  the  substance.  (Moore  v.  Rogers, 
19  111.  347;  Dixon  V.  Buell,  21  id.  202.)  No  written  pleadings 
are  required.  (Wolf  v.  Beaird,  123  111.  585,  15  N.  E.  161,  5  Am. 
St.  Rep.  565;  Thorp  v.  Goewey,  85  111.  611.)  If  a  physician 
should  file  a  claim  against  an  estate,  including  items  previous 
to  the  last  sickness  for  which  he  has  no  priority,  and  also  items 
for  the  last  sickness,  could  not  the  court,  in  passing  on  the  claim, 
look  into  the  items,  and  classify  according  to  their  rights  under 
the  statute  ?  If  this  whole  account  had  originally  been  for  wages 
only,  but  had  been  stated  in  the  manner  it  was  between  the 
parties,  and  showed  upon  its  face  it  was  for  labor  of  a  servant, 
it  does  not  seem  to  us  there  could  be  a  question  but  that  the 
claimant  could  call  the  attention  of  the  court  to  the  character 
of  the  debt  or  demand  for  the  purpose  of  classification,  and 
that  the  court  would  not  be  precluded,  on  the  theory  of  account 
stated,  from  looking  beyond  the  mere  balance  of  account ;  and 
yet  such  is  the  logic  of  appellants'  first  contention. 

We  cannot  accede  to  appellants'  second  contention.  The 
statement  of  the  account,  conceded  to  be  in  the  handwriting  of 
decedent,  begins  with  the  following :  "  Ellen  McGlew  com- 
menced May  8,  1876.  Wages  from  this  date  to  July  i,  1880, 
were  $12  per  mo.;  from  July,  1880,  was  raised  to  $4  per  week 
until  October,  1886,  then  $5  per  week."  And  following  this  is  a 
computation  of  her  wages  for  the  three  periods  at  the  rates 
named.  And  upon  a  later  statement  we  find  the  items :  "  Wages, 
Jan.  1/89,  to  Jan.  1/96,  7  yrs.,  $1,820."  We  see  no  difficulty  in 
determining,  from  an  inspection  of  the  account,  the  total  wages 
earned,  or  from  the  whole  account,  applying  the  credits  by  well- 
known  rules,  the  balance  due  for  wages. 

We  regard  Paschal!  v.  Hailmann  (4  Gilm.  285),  as  decisive 
against  appellants'  third  contention.     The  rights  of  creditors. 
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as  to  the  matter  of  the  order  in  which  the  demands  shall  be 
paid,  are  fixed  by  the  laws  in  force  at  the  time  of  the  death  of 
the  decedent.  (Binm.  Prob.  Prac,  §  403;  Colt  on  v.  Field,  131 
111.  398,  22  N.  E.  545.)  Prior  to  our  statutes  upon  the  subject, 
the  dignity  and  priority  of  claims  were  governed  by  the  common 
law,  but  when  the  Legislature  took  hold  of  the  subject  it  created 
a  rule  of  its  own,  widely  variant  from  the  common-law  rule,  and 
the  latter  no  longer  controlled.  The  power  of  the  General  As- 
sembly to  thus  regulate  the  passing  and  distribution  of  estates  can 
hardly,  at  this  age,  be  questioned.  It  may  take  away  the  right 
of  curtesy  at  any  time  before  it  is  consummated  by  the  death 
of  the  wife.  (Henson  v.  Moore,  104  111.  403.)  It  may  restrict 
and  limit  the  power  to  devise  already-acquired  real  estate 
(Sturgis  v.  Ezving,  18  111.  176),  and  enable  illegitimates  to  be- 
come the  proper  medium  through  which  to  transmit  estates 
(Bales  V.  Elder,  118  111.  436,  11  N.  E.  421).  It  may,  as  it  did  in 
Paschall  v.  Hailman  (supra),  convert  a  judgment  already  entered 
and  in  full  force,  and  which  at  the  time  of  its  entry  was,  by  the 
common  law,  second  only  to  the  cost  of  administration,  to  a 
claim  of  the  seventh  class;  and  no  sufficient  reason  has  been 
suggested,  and  we  know  of  none,  why  it  could  not  declare  that 
any  claim  for  wages  of  a  servant  that  was  entitled  to  be  al- 
lowed against  an  estate  at  any  time  thereafter  should  be  placed 
in  the  third  class,  without  regard  to  whether  the  service  were 
rendered  before  or  after  the  act. 

We  think,  upon  the  whole  case,  the  judgment  of  the  Appellate 
Court  is  right,  and  it  is  affirmed. 

Judgment  affirmed. 


Carr  vs,  Hull  et  al. 
[Supreme  Court  of  Ohio,  Dec.  3,  1901 ;  65  Ohio  St.  394,  62  N.  E.  439.I 

Descent  of  Realty  —  Liability  for  Debts  —  Sale  to  Pay 

Costs. 

The  lands  of  an  intestate  descend  to  his  heirs,  subject,  however,  to  the 
payment  of  his  debts  and  the  year's  allowance  to  the  widow  and 
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minor  children,  in  case  the  personalty  is  insufficient,  and  charges  of 
administration  incident  to  a  sale  of  the  land.    They  cannot  be  sold 
to  pay  the  costs  of  administration  alone. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Summit  county. 

Petition  by  Harrison,  administrator  of  Edwin  Hull,  for  leave 
to  sell  debts.  Demurrer  to  the  petition  was  filed  by  Gideon 
Carr,  guardian.  On  the  death  of  Harrison,  one  Frederick  was 
appointed  administrator  de  bonis  non,  an  order  of  sale  entered, 
and  the  guardian  brings  error. 

Reversed,  and  petition  dismissed. 

Nathan  Morse,  for  plaintiff  in  error. 
Grant  &  Sxeher,  for  defendants  in  error. 

MiNSHALL,  C.  J. —  The  question  in  this  case  concerns  the  power 
of  aji  administrator  to  cause  the  lands  of  a  decedent  to  be  sold 
to  pay  debts  of  the  decedent,  where  the  petition  fails  to  aver, 
and  no  evidence  is  offered,  that  there  are  any  such  debts.  Edwin 
Hull,  a  resident  of  Summit  county,  died  in  1892,  intestate.  He 
left  seven  children,  one  of  whom,  a  daughter,  having  inter- 
married, subsequently  died,  leaving  a  minor  child,  and  Gideon 
Carr  was  appointed  its  guardian.  He  also  left  a  farm,  worth 
about  $4,000,  and  some  personalty.  No  administration  was 
taken  out  upon  his  estate  until  July  15,  1897,  when  one  Harri- 
son, a  stranger  to  the  family,  was  appointed  administrator  by 
the  Probate  Court.  On  October  2d  following,  he  filed  a  peti- 
tion in  the  Probate  Court  of  the  county,  asking  for  an  order  of 
sale  of  the  lands  to  pay  debts.  There  is  no  averment  in  the 
petition  that  the  deceased  left  any  debts  of  his  own  that  had  not 
been  paid,  and  the  answer  of  the  guardian  of  the  minor  that 
the  deceased  left  no  debts  is  not  denied  by  a  reply.  It  con- 
tained the  averment,  however,  that  "  the  charges  of  administra- 
tion of  the  estate  will  amount  to  about  $400,"  and  that  the 
personal  assets  are  $39  and  some  cents.  A  demurrer  to  the 
petition  was  overruled,  and  an  answer  filed  by  the  guardian, 
averring  there  were  no  debts  of  the  decedent  to  be  paid.     A 
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hearing  was  had,  and  an  order  made  for  the  sale  of  the  land 
described  in  the  petition.  An  appeal  was  taken  to  the  Common 
Pleas.  Pending  the  appeal  in  that  court,  Harrison  died,  and 
one  Frederick,  also  a  stranger,  was  appointed  administrator 
de  bonis  non,  and  the  suit  revived  in  his  name.  A  hearing  was 
had,  and  a  like  order  made  for  the  sale  of  the  land.  The  guardian 
took  a  bill  of  exceptions,  which  was  made  a  part  of  the  record. 
It  contains  all  the  evidence  offered  at  the  trial.  There  was  no 
amendment  of  the  petition  in  the  Common  Pleas,  nor  was  it 
shown  that  the  deceased  left  any  debts  of  his  own  to  be  paid, 
nor  was  there  any  offer  to  so  show.  On  error  the  judgment  was 
affirmed  by  the  Circuit  Court. 

It  is  claimed,  in  the  first  instance,  that  under  section  6005, 
Revised  Statutes,  the  Probate  Court  had  no  power  to  appoint  a 
stranger  as  administrator,  there  being  no  creditors,  without  a 
showing  that  there  are  personal  assets  to  the  amount  of  $100 ; 
which  was  not  done  on  the  appointment  of  Harrison,  the  amount 
as  stated  being  but  $39.90.  And  it  is  further  claimed  that  there 
was  no  authority  under  section  6018,  Revised  Statutes,  for  the 
appointment  of  an  administrator  de  bonis  non,  as  in  his  appli- 
cation he  stated  that  there  were  no  assets,  and  did  not  aver  that 
there  were  any  debts  to  be  paid.  We  may  say  that  from  the 
record  it  seems  quite  doubtful  on  the  showing  made  whether 
the  court  had  authority  to  appoint  an  administrator  in  the  first 
instance,  or  to  appoint  a  successor  on  his  death.  But,  be  that 
as  it  may,  we  think  their  appointment  cannot  be  questioned  in 
a  collateral  proceeding.  There  should  have  been  some  direct 
proceeding  for  the  purpose.  Here  it  is  collateral  to  the  pro- 
ceeding, being  one  to  sell  lands ;  and  it  is  contrary  to  the  policy 
of  our  law  to  permit  a  question  of  the  kind  to  be  raised  in  a 
collateral  proceeding.  We  come,  then,  to  the  power  of  the 
court,  on  the  showing  made,  to  order  the  sale  of  a  decedent's 
lands/  when  it  is  not  averred  in  the  petition  or  shown  that  the 
decedent  left  debts  of  his  own  unpaid,  and  the  only  reason 
assigned  is  that  the  sale  may  be  made  to  pay  costs  of  adminis- 
tration. In  this  State,  as  in  most  of  the  States  of  the  Union 
where  the  principles  of  the  common  law  prevail,  the  personalty 
of  a  decedent  who  dies  intestate  passes  to  his  administrator, 
who  takes  it  in  trust  for  the  payment  of  the  debts  of  the  dece- 
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dent  and  the  distribution  of  the  remainder  among  his  next  of 
kin;  whilst  his  realty  passes  directly  to  his  heirs  as  an  estate 
of  inheritance,  subject,  however,  to  a  liability  for  the  payment 
of  his  debts  if  the  personalty  proves  insufficient.  But,  as  the 
administrator  has  no  title  to  the  lands,  the  liability  can  only  be 
enforced  by  a  proper  proceeding  instituted  by  him  for  a  sale 
of  the  lands,  or  so  much  thereof  as  may  be  necessary,  for  the 
express  purpose  of  paying  debts  of  the  decedent.  The  suit 
cannot  be  instituted  for  any  other  purpose.  (Wood  v.  Butler, 
23  Ohio  St.  520.)  The  exercise  of  the  power  is  regulated  by 
statute,  and,  being  special  in  its  character,  must  be  strictly  pur- 
sued. Section  6136,  Revised  Statutes,  provides  that:  "As  soon 
as  an  administrator  shall  ascertain  that  the  personal  estate  in 
his  hands  will  be  insufficient  to  pay  all  the  debts  of  the  deceased, 
with  the  allowance  to  the  widow  and  children  for  their  support, 
twelve  months,  and  charges  of  administration  of  the  estate,  he 
shall  apply  to  the  Probate  Court  or  the  Court  of  Common  Pleas 
for  authority  to  sell  the  real  estate  of  the  deceased."  It  is 
further  provided  in  section  6141  that :  "  The  petition  shall,  in  all 
cases,  set  forth  the  amount  of  debts  due  from  the  deceased,  as 
nearly  as  they  can  be  ascertained,  and  the  amount  of  the 
charges  of  administration,  the  value  of  the  personal  estate  and 
effects,  and  a  description  of  the  real  estate,  and  value  thereof, 
if  appraised."  It  is  argued  that  section  6136  confers  power 
to  sell  for  the  payment  of  the  charges  of  administration  of  the 
estate  only.  This,  we  think,  is  erroneous.  The  principal  fact 
that  must  exist  in  any  case  to  confer  the  power  is  the  existence 
of  debts  of  the  deceased,  and  that  it  is  necessary  to  sell  to  pay 
those  debts  with  the  year's  allowance  to  the  widow  and  minor 
children,  which  is  classed  with  the  debts  of  the  deceased,  to 
which  is  added,  as  an  incident,  "charges  of  administration  of 
the  estate."  This  clause  is  not  to  be  taken  in  a  distributive 
sense,  but  collectively  with  one  or  both  of  the  other  grounds 
for  making  a  sale.  The  proper  construction  is  that  sufficient 
of  the  lands  may  be  sold  to  pay  charges  of  administration,  where 
it  is  necessary  to  make  a  sale  for  the  payment  of  the  debts  of 
the  deceased  or  the  year's  allowance.  The  debts  or  year's 
allowance  is  the  principal  fact  on  which  the  power  may  be  in- 
voked, to  which  charges  of  administration,  as  we  have  said, 
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are  incident.  The  charges  of  administration  here  referred  to 
relate  to  the  costs  of  the  proceeding,  attorney's  fees,  and  admin- 
istrator's commissions.  This  is  the  first  time,  it  seems,  that 
this  precise  question  has  been  presented  to  this  court ;  but  the 
construction  we  have  placed  on  the  statute  is  not  only  required 
by  its  language  and  the  policy  of  our  laws  whereby  the  realty 
of  a  decedent  who  dies  intestate  descends  to  his  heirs  subject 
only  to  a  liability  for  the  debts  of  the  decedent  where  the  per- 
sonalty is  insufficient,  but  it  is  in  harmony  with  the  decisions 
elsewhere  in  States  having  laws  for  the  settlement  of  estates 
of  deceased  persons  similar  to  our  own.  Proceedings  to  sell 
lands  J>y  the  administrator  are  construed  strictly,  and  made  to 
depend  upon  the  existence  of  unpaid  debts  of  the  deceased 
after  exhausting  the  personalty ;  and  power  to  sell  to  pay  costs 
of  administration  only  is  denied.  Mr.  Woerner,  an  author  who 
has  devoted  much  learning  and  ability  to  the  subject,  says : 
"  The  petition,  as  appears  from  the  preceding  section,  must 
aver  the  existence  of  debts  remaining  unpaid;  and  it  is  self 
evident  that  the  court  must  be  satisfied  in  a  lawful  way  of  their 
existence  before  there  can  be  an  order  of  sale  of  real  estate. 
The  court  should  hear  proof,  and  this  should  appear  of  record." 
And,  further :  "  The  debts  so  proved  to  exist  must  be  such  as 
were  contracted  by  the  deceased  himself.  No  sale  will  be  or- 
dered to  pay  expenses  of  administration  alone,  or  any  debts 
incurred  by  the  executor  or  administrator  after  the  death  of 
the  testator  or  intestate,  except  funeral  expenses."  He  then 
enumerates  the  States  in  which  it  has  been  so  held,  and  adds: 
"  No  decision  has  come  to  the  notice  of  the  writer  from  any  of 
the  States  in  which  the  sale  of  real  estate  for  the  payment  of 
the  expenses  of  administration  alone  is  held  valid  except  an 
intimation  in  a  very  briefly  considered  case  in  Indiana,  which, 
however,  was  subsequently  affirmed  in  a  case  fully  argued';  a 
dictum  in  New  Jersey;  and  several  cases  in  California,  where 
there  is  a  statutory  provision  to  that  effect ;  besides  some  other 
States  in  which  the  realty  goes  to  the  administrator  like  per- 
sonalty." (Woerner,  Admn.,  §  469.)  The  text  of  the  author 
will  be  found  supported  by  the  following  cases:  Walworth  v. 
Abel  (52  Pa.  St.  370) ;  Farrar  v.  Dean  (24  Mo.  16)  ;  Fitch  v. 
Witbeck  (2  Barb.  Ch.  161)  ;  In  re  Cornwall  (Tuck.  250)  ;  Fits- 
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gercUd  v.  Glancy  (49  111.  465)  ;  Walker  v.  Diehl  (79  id.  473)  ; 
Dean  v.  Dean  (2  Mass.  150)  ;  Drinkwater  v.  Drinkwater  (4 
id.  354) ;  Mays  v.  Rogers  (52  Ark.  320,  12  S.  W.  579) ;  Moore 
V.  Ware  (51  Miss.  206).  (See  also  Kinkead,  Prob.  Law  &  Prac, 
§  393;  and  Ror.  Jud.  Sales,  §  268.)  The  case  of  Falley  v.  Grib- 
ling  (128  Ind.  no,  26  N.  E.  794),  cited  by  counsel  for  defendant 
in  error,  is  the  case  referred  to  by  Mr.  Woemer.  It  does  not 
seem  to  be  sustained  by  reason  or  authority,  and  we  see  no  reason 
for  following  it. 

Counsel  for  the  defendants  in  error  also  cite  and  rely  with 
much  confidence  upon  the  case  of  Welsh  v.  Perkins  (8  Ohio,  52), 
as  sustaining  ^iheir  contention.  It  does  not,  as  we  think,  do 
so.  In  this  case  the  administrator  borrowed  money  to  pay  the 
taxes  that  had  accrued  on  the  lands  of  the  decedent  in  his  life- 
time. These  taxes  were  a  charge  upon  the  personalty,  and  it 
was  the  duty  of  the  administrator  to  pay  them.  He  borrowed 
money  wherewith  he  paid  the  taxes,  and  a  petition  to  sell  the 
lands  was  sustained.  By  paying  the  taxes,  he  was  subrogated 
to  the  place  of  the  State  as  a  creditor,  and  so  had  a  right  to  sell 
for  his  reimbursement.  It  was  a  sale  in  fact  to  pay  debts  of 
the  decedent.  In  Fitzgerald  v.  Glancy  {supra),  which  was  a  pro- 
ceeding to  pay  debts,  but  where  none  of  the  deceased,  and  none 
whatever  but  costs  of  administration,  were  shown  to  exist,  Chief 
Justice  Breese  severely  criticised  the  proceeding  as  follows: 
"The  objection  to  this  proceeding  is  fundamental,  and  stands 
out  in  bold  and  startling  relief,  and,  if  allowed,  would  subject 
the  real  estate  of  intestates  dying  free  from  debt  to  the  cupidity 
of  unconscientious  administrators,  whose  designs  might  be  to 
appropriate  it  to  themselves,  to  the  injury  of  the  heirs-at-law. 
The  policy  of  our  law  most  clearly  is  that  the  real  estate  of 
decedents  shall  not  be  sold  in  this  mode,  except  to  pay  debts 
due  and  owing  at  the  death  of  the  decedent."  He  then  adds: 
"  This  is  the  first  case,  within  our  knowledge,  where  debts  have 
been  created  by  an  administrator  after  the  death  of  his  intestate, 
and  allowed  by  a  court  as  claims  against  his  estate,  and  an 
order  granted  to  sell  his  lands  to  pay  them.  They  were  not 
such  claims,  and  cannot,  by  any  legal  alchemy,  be  made  such; 
and,  not  being  such,  the  order  to  sell  this  lot  to  pay  them  was 
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erroneous  and  void.     It  has  no  legal  basis  to  rest  upon,  and 
none  whatever  for  the  application  in  the  first  instance." 

Judgment  of  the  Circuit  Court  and  of  the  Court  of  Common 
Pleas  reversed,  and  petition  dismissed. 

Williams,  Burket,  Spear,  Davis,  and  Shauck,  JJ.,  concur. 


In  re  Slocum  et  al. 

[Court  of  Appeals  of  New  York,  Dec.  20,  1901;  169  N,  Y.  153,  62  N.  E. 

130.] 

Will  —  Construction  —  Income  Earnings  of  Firm  Property 
—  Executors  —  Commissions. 

1.  Under  a  will  providing  for  the  conversion  of  the  estate  into  money, 

and  its  investment  in  certain  securities,  and  directing  the  income 
to  be  paid  over  to  the  widow  and  for  the  benefit  of  a  son,  the  earn- 
ings or  interest  on  the  actual  capital  and  share  of  deceased  as 
partner  in  the  firm  property  while  the  firm  business  was  carried  on 
after  his  death,  in  accordance  with  the  terms  of  the  partnership 
agreement,  are  income. 

2.  A  will  provided  that  the  executors  should  hold  the  corpus  of  the  estate 

until  the  death  of  the  testator's  widow  and  son,  paying  to  them  the 
income  of  the  estate,  and  then  pay  over  the  corptis  of  the  same  in 
accordance  with  the  provisions  of  the  will.  Held,  that  the  exec- 
utors were  not  entitled  to  double  commissions  as  executors  and 
trustees,  where  their  accounts  as  executors  had  not  been  closed  by 
an  accounting,  and  their  duties  as  trustees  begun. 

Appeal  from  Supreme  Court,  Appellate  Division,  Second  De- 
partment. 

In  the  matter  of  the  accounting  of  William  H.  Slocum  and 
others,  executors  under  the  will  of  Robert  F.  Austin.  From 
an  order  of  the  Appellate  Division  (69  N.  Y.  Supp.  1036)  modi- 
fying a  decree  settling  the  accounts,  Anna  B.  Austin  and  others 
appeal. 

Modified. 

John  A.  Straley  and  Thomas  M.  Rowlette,  for  appellants. 
Richard  T,  Greene,  for  respondents. 
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Landon,  J. —  Robert  F.  Austin  died  March  31,  1885,  leaving, 
him  surviving,  his  widow,  Anna  S.,  and  an  only  son,  Daniel 
W.  His  estate  consisted  principally  of  his  interest  in  the  gro- 
cery firm  of  Austin,  Nichols  &  Co.  This  interest,  January  31st, 
immediately  preceding  his  death,  had  a  value  on  the  books  of 
the  firm  of  $306,000.  On  January  ist,  following  his  death,  his 
executors  adjusted  it  with  the  surviving  partners  at  $222,286.78, 
which  they  subsequently  realized.  In  this  sum  was  $21,763.07, 
which  the  surviving  partners  allowed  and  paid  to  the  executors 
upon  the  testator's  interest  in  the  firm,  as  the  earnings  or  inter- 
est upon  his  actual  capital  and  share  in  the  firm  property  after 
his  death,  while  the  firm  business  was  still  carried  on.  The 
partnership  articles  permitted  the  business  of  the  firm  to  be 
continued  until  January  ist  following  a  partner's  death,  if  the 
executors  and  surviving  partners  should  consent,  and  this  they 
did.  One  question  upon  this  appeal  is  whether  this  amount  of 
earnings  or  interest  is  part  of  the  corpus  of  the  estate,  and  thus 
distributable  under  the  testator's  will  to  the  remaindermen,  or 
was  income,  and  thus  distributable  to  the  life  tenants.  The 
surrogate  held  that  it  was  corpus.  The  Appellate  Division  held 
that  it  was  income.  Daniel  W.,  the  son  of  the  testator,  died 
October  2,  1894,  leaving,  him  surviving,  his  widow  and  five  chil- 
dren, parties  to  this  proceeding,  and  entitled  to  the  corpus  of  the 
fund.  The  testator's  widow  survived  Daniel,  the  son,  and  died 
March  14,  1898.  The  executors  paid  a  considerable  part  of 
the  $21,763  to  the  widow  and  son,  assuming  it  to  be  of  the  in- 
come payable  to  them  under  the  will.  If  it  was  corpus,  they 
must  pay  it  again  to  the  son's  widow  and  his  children. 

The  will  provides :  "  First.  I  give,  bequeath,  and  devise  unto 
my  executors  hereinafter  named  *  *  *  all  of  my  property, 
real  and  personal,  of  every  name,  nature,  and  kind,  of  which  I 
shall  die  seised,  or  which  I  may  have  or  own  at  the  time  of  my 
decease,  for  the  following  uses  and  purposes,  and  to  be  held  and 
disposed  of  by  them  as  follows,  viz. :  I  direct  and  require  them 
to  sell  and  convey  the  real  estate,  and  convert  all  of  said  prop- 
erty, real  and  personal,  into  money  as  soon  as  it  can  con- 
veniently be  done  without  prejudice  or  injury  to  the  estate,  and, 
after  paying  my  debts  and  such  necessary  expenses  as  are  prop- 
erly payable  therefrom,  to  invest  the  same  in  bonds  and  mort- 
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gages  on  improved  farming  lands  in  any  of  the  states  of  the 
United  States  in  which  slavery  did  not  exist  on  the  first  day  of 
January,  A.  D.  1861,  at  a  legal  rate  of  interest  not  less  than 
six  per  cent,  per  annum,  or  in  the  bonds  of  any  of  said  states, 
or  in  the  bonds  of  the  government  of  the  United  States. 
*  *  *  Second.  The  income  of  my  said  estate,  after  deduct- 
ing the  necessary  costs  and  expenses  of  investing  the  property 
and  collecting  the  income,  is  to  be,  and  I  will  and  direct  that 
the  same  be,  paid  out  and  disposed  of  as  follows,  viz.:  Two- 
thirds  thereof  is  to  be  annually  retained  by  or  paid  over  to  my 
beloved  wife,  Anna  Schuyler  Austin,  during  her  lifetime,  and  is 
to  belong  absolutely  to  her.  The  remaining  one-third  I  direct 
and  require  my  said  executors  to  pay  out  for  the  necessary  use 
and  expenses  of  the  family  of  my  beloved  son,  Daniel  W.  Aus- 
tin, including  himself,  in  such  sums  for  rent,  food,  clothing, 
family  supplies,  and  expenses  as  may  be  necessary  for  the  sup- 
port of  himself  and  family."  The  third  and  fourth  paragraphs 
of  the  will  provide  that,  if  the  testator's  widow  should  die  before 
the  son,  the  whole  income  should  go  to  him  and  his  family 
during  his  life;  if  he  should  die  first,  then  upon  the  testator's 
widow's  death  to  his  widow  and  children,  if  any,  share  and  share 
alike ;  and  upon  the  death  of  both,  the  whole  estate  to  be  given 
to  the  son's  widow  and  children  in  equal  shares, —  any  child 
dying,  his  children  to  take  his  share, —  and  in  case  of  the  death 
of  the  testator's  son  without  descendants,  remainder  over  to 
other  parties  described. 

The  contention  of  the  remaindermen  is  that  the  income  which 
the  testator  disposed  of  to  his  widow  and  son  was  that  income 
only  which  accrued  upon  the  investments  made  by  the  execu- 
tors after  they  had  converted  the  grocery  stock  into  money 
and  invested  it  as  the  will  provided,  or  only  that  income  which 
accrued  after  one  year  from  the  death  of  the  testator.  No 
charge  is  made  that  the  executors  were  dilatory  in  making 
investments  after  they  realized  upon  the  testator's  interest  in 
the  firm.  The  executors  contend  that  the  $21,763  was  income 
from  the  investment  made  by  the  testator  himself,  and  that  it 
was  payable  as  income  under  the  will.  We  concur  in  this  view. 
It  is  true  that  the  testator  first  provided  for  the  conversion  of 
his  estate  into  money,  and  then  its  investment  in  the  securities 
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he  mentioned,  so  that  it  would  produce  income.  But  he  knew 
that  he  had  himself  invested  the  greater  part  of  it  in  the  business 
of  his  firm,  under  articles  which  provided  that,  if  he  should  die 
during  the  existence  of  the  partnership,  it  should,  with  the  con- 
sent of  his  executors  and  surviving  partners,  be  continued  in 
the  firm  business  until  the  January  following  his  death,  and 
thus  until  then,  in  all  probability,  and  as  the  event  proved,  be 
productive  of  income.  He  must,  in  making  the  disposition  of 
the  income,  have  contemplated  this  situation  and  these  two 
successive  sources  of  income.  In  the  second  place,  the  testa- 
tor directs  that  "  the  income  of  my  said  estate  "  shall  "  be  paid 
out  and  disposed  of"  in  designated  parts  to  his  widow  for  her 
life,  and  for  the  use  and  benefit  of  his  son  and  son's  family, 
until  the  decease  of  both  widow  and  son,  less,  however,  "the 
necessary  costs  and  expenses  of  investing  the  property  and 
collecting  the  income."  The  expression  of  this  deduction  ex- 
cludes every  other  not  necessary  to  be  made,  excepting  com- 
missions, and  certainly  permits  none  for  the  purpose  of  aug- 
menting the  corpus.  He  does  not  distinguish  between  the  income 
to  be  derived  from  his  investment  in  his  firm  and  the  income  to 
be  derived  from  the  investments  to  be  made  by  his  executors, 
although,  as  we  have  seen,  he  must  have  had  both  in  mind.  The 
word  "  income  "  is  used  as  a  whole,  and,  of  course,  embraces  all 
its  parts.  He  fixes  no  time,  and  implies  none,  except  as  he 
lets  the  law  speak  for  him,  when  this  income  shall  begin  to 
accrue,  and  thus  creates  no  interval  between  his  death  and  some 
future  period  in  which  it  may  not  accrue,  or,  if  accruing,  shall 
not  be  disposed  of  as  such.  He  bestows  it  upon  his  "  beloved 
wife,"  and  for  the  use  and  expenses  of  his  "  beloved  son  "  and 
his  family.  We  may  not  infer  that  he  contemplated  an  inter- 
val of  starvation  or  destitution  for  these  beloved  objects  of  his 
bounty.  Thus,  we  think,  the  will,  construed  within  its  words, 
and  this  construction  aided  and  confirmed  by  the  situation  of 
the  testator's  estate  and  the  objects  of  his  bounty,  makes  the 
$21,763  in  question  a  part  of  the  income  therein  bequeathed. 
The  authorities  support  this  construction.  This  is  so  clearly 
shown  by  the  learned  Appellate  Division  that  we  adopt  their 
opinion  in  this  respect.  We  need  not,  therefore,  decide  upon 
the  further  contention  of  the  executors  that  if  the  $21,763  in 
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question  is  by  the  will  to  be  added  to  the  corpus  to  be  ultimately 
divided  among  the  remaindermen,  without  regard  to  their 
minority  or  its  termination,  an  unauthorized  accumulation  of 
income  is  directed,  since,  being  income,  it  was  not  to  be  accu- 
mulated, but  distributed  as  it  accrued. 

A  second  question  is  made  respecting  the  allowance  of  double 
commissions,  namely,  one  allowance  to  the  executors  as  such, 
and  another  allowance  to  the  same  persons  as  trustees.  The 
surrogate  denied  the  double  allowance.  The  Appellate  Divi- 
sion allowed  it.  We  think  the  •  surrogate  was  right.  There 
was  no  distinct  separation  in  the  will  of  the  duties  of  executors 
from  those  of  trustees.  They  were  to  hold  the  co'rpus  of  the 
estate  until  the  death  of  both  his  widow  and  son,  and  then  pay 
and  distribute  it  to  the  legatees,  who  should  be  identified  by 
the  description,  contingencies,  and  conditions  specified  in  the 
will,  now  known  to  be  the  widow  and  children  of  the  son ;  mean- 
time to  pay  the  income  to  the  life  tenants  as  they  should  prove 
to  be  entitled  thereto  under  the  conditions  of  the  will.  There 
was  no  direction  for  a  division  of  the  estate  into  separate  funds 
or  trusts.  The  main  purpose  of  the  trust  powers  given  to  the, 
executors  was  to  enable  them  conveniently,  wisely,  and  safely 
to  place  the  estate  upon  an  income-bearing  basis,  and  so  admin- 
ister it  that  both  principal  and  income  should  be  distributed 
according  to  the  testator's  directions.  The  executors  have  ad- 
ministered the  estate,  rather  than  a  trust  fund  derived  from  the 
estate.  Moreover,  they  never  had  any  judicial  settlement  of 
their  accounts  as  executors,  and  thus  they  never  formally  closed 
their  accounts  and  duties  as  such,  and  opened  and  began  them 
as  trustees.  This  is  their  first  judicial  accounting,  and  covers 
their  entire  service.  Thus  we  have  their  practical  construc- 
tion of  the  situation.  The  authorities,  we  think,  do  not  sanction 
double  commissions  in  such  a  case.  (Mc Alpine  v.  Potter,  126 
N.  Y.  285,  27  N.  E.  475;  Johnson  v.  Lawrence,  95  N.  Y.  154; 
Lay  tin  v.  Davidson,  id.  263;  In  re  Willets,  112  id.  289, 
19  N.  E.  690;  Ever  son  v.  Pitney,  40  N.  J.  Eq.  543,  5  Atl.  95; 
Hurlburt  v.  Durant,  88  N.  Y.  122.) 

The  order  of  the  Appellate  Division  should  be  affirmed,  ex- 
cept as  to  the  commissions,  and  in  that  respect  reversed;  the 
account  as  to  income  and  commissions  to  be  restated  by  the 
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surrogate  in  accordance  with  this  opinion.  Both  parties  to  have 
costs  out  of  the  fund. 

Parker,  C.  J.,  and  O'Brien,  Bartlett,  Haight,  Martin,  and 
Vann,  JJ.,  concur. 

Ordered  accordingly. 


Note.— WHEN    EXECUTOR   ENTITLED   TO    DOUBLE    COM- 
MISSIONS. 

(a)  General  rules  or  principles. 

(b)  Limitation  of  the  rule. 

(a)  Cteneral  rules  or  principles —  When  the  duty  of  executor  ends  at 
a  certain  point,  and  his  duty  as  trustee  begins  there,  he  is  entided  to 
lawful  commissions  as  executor,  and  as  trustee  to  compensation  for  ser- 
vices in  that  capacity.  The  court  deals  with  them  in  the  matter  of 
compensation  in  such  cases,  precisely  as  if  the  two  trusts,  the  executor- 
ship and  trusteeship,  were  in  different  hands.  (Baker  v.  Johnston,  39 
N.  J.  Eq.  493.) 

A  person  is  not  entitled  to  receive  commissions  both  as  executor  and 
trustee  upon  the  same  fund  for  the  same  time.    (Hall  v.  Hall,  78  N.  Y. 

535.) 

The  principle  is  that  the  same  person  cannot  in  two  several  capacities 
be  paid  twice  for  the  same  service.    (Blake  v.  Pegram,  loi  Mass.  592.) 

Under  the  English  rule  in  regard  to  the  allowance  of  commissions  to 
a  trustee,  he  is  not  permitted  to  make  any  charge  for  his  trouble,  loss 
of  time,  or  for  his  service  in  the  administration  of  the  trust,  unless  the 
trust  instrument  empowers  him  to  make  such  charge;  but  under  our 
practice,  from  analogy  to  the  law  allowing  commissions  to  executors, 
administrators,  guardians,  and  trustees  under  judicial  sales,  commissions 
may  be  allowed  to  a  conventional  trustee,  although  not  provided  for  in 
the  instrument.  But  such  commissions  are  not  allowed  when  the  per- 
formance of  the  trust  has  imposed  no  labor  or  trouble  which  justly 
entitles  him  to  commissions.  (Sanderson  v.  Pearson,  45  Md.  483.  And 
see  Culbertson's  Appeal,  84  Pa.  St  303;  Haglar  v.  McCombs,  66  N.  C. 
345;  Estate  of  Gloyd,  93  Iowa,  303,  61  N.  W.  975) 

Nor  are  they  allowed  when  the  trustee  has  not  performed  his  duty  as 
such,  for  instance,  in  neglecting  to  invest  the  trust  fund.  (McKnight  v. 
Walsh,  24  N.  J.  Eq.  498,) 

When  by  the  terms  or  true  construction  of  a  will,  the  two  functions 
of  executor  and  trustee  coexist,  and  run  from  the  death  of  the  testator 
to  the  final  discharge,  inseparable  and  blended  together,  double  com- 
missions or  compensation  in  both  capacities  may  not  be  allowed.  To 
entitle  the  same  person  to  commissions  both  as  executor  and  trustee,  the 
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will  must  provide  by  express  terms  or  by  fair  intendment  for  the  separa- 
tion of  the  two  functions,  the  duties  of  the  one  to  be  substantially  per- 
formed before  those  of  the  other  begin,  and  the  duties  of  trustee  must 
have  been  actually  entered  upon  and  performance  begun  either  by  real 
severance  of  the  trust  fund  from  the  general  assets  or  by  a  judicial  decree, 
which  wholly  discharges  the  executor  and  leaves  him  acting  and  liable 
only  as  trustee.  Qohnson  v.  Lawrence,  95  N.  Y.  154;  Matter  of  Craw- 
ford, 113  id.  560,  21  N.  E.  692;  Matter  of  Carman,  3  Redf.  46;  Matter  of 
Leinkauf,  4  Dem.  i;  Matter  of  Willets,  112  N.  Y.  289,  19  N.  E.  690; 
Slosson  V.  Naylor,  2  Dem.  257;  Phoenix  v.  Livingston,  loi  N.  Y.  451, 
5  N.  E.  70;  Matter  of  Jackson,  32  Hun,  200;  Ward  v.  Ford,  4  Redf.  34; 
Valentine  v.  Valentine,  2  Barb.  Ch.  430;  Hurlburt  v.  Durant,  88  N.  Y. 
121;  Miller.^.  Congdon,  14  Gray,  114;  McAlpine  v.  Potter,  126  N.  Y. 
285,  27  N.  E.  475 ;  Matter  of  Hogarty,  62  App.  Div.  79,  70  N.  Y.  Supp.  839; 
Matter  of  Union  Trust  Co.,  70  App.  Div.  5,  75  N.  Y.  Supp.  68.) 

A  decree  on  accounting  as  executor  need  not  in  terms  discharge  hini 
as  such,  if  that  is  its  legal  effect.  (Laytin  v.  Davidson,  95  N.  Y.  263. 
And  see  Matter  of  Babcock,  52  Hun,  510,  5  N.  Y.  Supp.  634;  Blake  v. 
Blake,  30  Hun,  469.) 

When  account  of  executor  as  such  has  been  fully  and  finally  settled, 
and  the  trust  funds  separated  by  decree  of  the  surrogate  on  an  account- 
ing thereafter  the  executor  acts  simply  as  trustee,  and  is  entitled  to 
commissions  as  such  in  addition  to  those  received  by  him  as  executor. 
He  is  entitled  to  full  commissions  on  the  principal,  payable  out  of 
the  same,  one-half  for  receiving,  and  upon  the  termination  of  the  trust, 
and  the  full  performance  of  his  duty  as  trustee,  one-half  for  paying  over 
same  to  the  beneficiaries;  and  thus  whether  the  fund  was  then  in  money 
or  choses  in  action.  When  a  trustee  is  required  to  keep  trust  funds 
invested,  and  to  receive  and  pay  to  the  beneficiary  the  net  income  an- 
nually, if  he  performs  this  duty,  and  renders  an  annual  account  io  the 
beneficiary,  he  has  right  to  deduct  and  retain  full  commissions  each 
year  from  the  income  received;  but  it  seems  a  different  rule  might  apply 
when  the  trustee  is  required  to  accumulate  the  income.  (Matter  of 
Mason,  98  N.  Y.  527;  Frame  v.  Willets,  4  Dem.  368.) 

A  trustee  who  pays  over  the  entire  income  to  beneficiary  without  de- 
ducting his  commissions,  cannot  retain  them  subsequently  —  certainly 
not  from  the  principal  of  the  fund.  (Matter  of  Haight,  51  App.  Div.  310, 
64  N.  Y.  Supp.  IQ29.) 

Calling  an  executor  trustee  in  the  will  does  not  necessarily  make  him 
such  so  as  to  entitle  him  to  double  commissions.  (Bacon  v.  Bacon,  4 
Dem.  5.) 

Nor  does  the  mere  fact  that  he  is  termed  a  trustee  in  a  decree  entered 
in  his  accounting  as  executor  entitle  him  to  double  commissions. 
(McKie  v.  Clark,  3  Dem.  38a) 

Nor  is  there  necessity  of  a  clause  in  the  decree  in  an  accounting  by 
executor,  that  he  should  take  and  hold  a  fund  as  trustee,  when  such  re- 
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suit  follows  the  decree  under  the  terms  of  the  will.  Nor  does  the  right 
to  double  commissions  depend  upon  actual  division  or  separation  of  the 
trust  fund,  when  it  is  for  mutual  benefit  of  all  concerned  that  the  estate 
be  kept  together.  (Blake  v.  Blake,  30  Hun,  469;  Clute  v.  Gould,  28  id. 
348.) 

(b)  Limitation  of  the  rule. —  Double  commissions  to  the  same  person, 
as  executor  and  trustee,  arc  to  be  awarded  only  when  the  will  contem- 
plates a  several  and  separable  action  in  each  capacity  not  at  the  same 
time,  but  at  different  stages  of  the  administration.  The  performance  of 
a  trust  may  be  added  to  the  ordinary  duties  of  an  executor  in  such  a 
manner  that  the  two  functions  run  on  together,  and  when  a  will  makes 
no  separation,  but  thus  blends  the  two  duties,  single  commissions  only 
are  allowable.  It  is  the  duty  of  an  executor  as  such  to  pay  legacies  in 
the  manner  and  at  the  time  as  directed  in  the  will ;  which  must  go  further 
than  that  to  admit  of  double  commissions  and  clearly  indicate  an  inten- 
tion to  terminate  and  separate  the  duty  of  executor  from  that  of  trustee. 
(McAlpine  v.  Potter,  126  N.  Y.  285,  27  N.  E.  475;  Matter  of  Qinton,  12 
App.  Div.  132,  136,  42  N.  Y.  Supp.  674;  Matter  of  Beard,  77  Hun,  in,  28 
N.  Y.  Supp.  305.  And  see  Everson  v.  Pitney,  40  N.  J.  Eq.  539,  5  Atl.  95; 
Westerfield  v.  Westerfield,  i  Bradf.  198;  Lansing  v.  Lansing,  45  Barb. 
182;  Brush  v.  Young,  28  N.  J.  L.  237;  Matter  of  Underbill,  35  App.  Div. 
434,  54  N.  Y.  Supp.  967;  Matter  of  Reed,  45  App.  Div.  196,  61  N.  Y. 
Supp.  so.) 

In  Matter  of  Slocum  (169  N.  Y.  153,  62  N.  E.  130),  it  was  AeW,  that, 
where  executors  had  administered  the  estate  rather  than  a  trust  fund 
derived  from  the  estate;  had  never  had  any  judicial  settlement  of  their 
account  as  executors,  and  never  formally  closed  their  accounts  as  exec- 
utors, and  opened  and  began  them  as  trustees,  it  amounted  to  their 
practical  construction  of  the  situation,  and  they  were  not  entitled  to 
double  commissions. 

When  residuary  estate  is  given  to  executors  to  sell  and  invest,  to  pay 
income  to  widow  during  her  life,  and  on  her  death  to  divide  among  next 
of  kin,  etc.,  the  duties  as  executor  and  trustee  are  sufficiently  distinct 
and  separate  to  allow  double  commissions.  (Matter  of  Curtiss,  9  App. 
Div.  285,  2,7  N.  Y.  Supp.  586,  41  »d-  mi) 

While  a  separation  by  order  or  decree  of  the  court  or  by  the  surrogate 
would  be  the  most  satisfactory  evidence  of  the  relation  of  a  party  to  a 
fund,  that  separation  may  be  determined  without  a  judicial  proceeding. 
(Hurlburt  v.  Durant,  88  N.  Y.  121 ;  Matter  of  Johnson,  57  App.  Div.  494, 
67  N.  Y.  Supp.  1004.) 

There  must  be  an  actual  setting  apart  of  the  trust  fund.  The  separa- 
tion must  take  place,  in  fact,  if  not  by  action  of  the  court,  and  the  exec- 
utor must  cease  to  hold  the  fund  as  executor,  and  take  and  hold  the  same 
solely  in  his  character  as  trustee,  before  his  right  accrues  to  commis- 
sions in  latter  capacity.  (Matter  of  Starr,  2  Dem.  141,  144,  explaining 
Hurlburt  v.  Durant,  88  N.  Y.  121.  And  see  Tucker's  Estate,  29  Misc. 
728,  62  N.  Y.  Supp.  1021.) 
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MuRPHEY  vs.  Brown  et  al. 

[Supreme  Court  of  Indiana,  Dec.  20,  1901;  62  N.  E.  275.] 

Wills  —  Construction  —  Conditional  Bequests  —  Legacy 
TO  Class  —  Ascertainment  —  Perpetuities  —  Renuncia- 
tion. 

1.  A  will,  after  bequeathing  certain  property  absolutely  to  testator's  wife, 

provided  for  the  payment  of  certain  annuities  until  a  specified  date, 
at  which  the  charter  of  a  bank,  in  which  the  testator  held  stock, 
expired,  after  which  the  annuitants  were  to  receive  legacies.  It  was 
provided  that,  should  testator  have  no  children  living  when  the 
bank  charter  expired,  the  residue  of  his  estate  should  be  divided 
among  beneficiaries  named,  but  that,  if  children  should  be  living  at 
the  expiration  of  the  charter,  the  residue  should  go  to  the  children. 
Held,  that  the  will  was  not  conditioned  upon  the  death  of  the  tes- 
tator prior  to  the  expiration  of  the  bank  charter. 

2.  Where  a  will  provided  that  after  the  expiration  of  a  certain  bank 

charter  and  the  final  settlement  of  the  testator's  estate  the  residue 
thereof  should  be  distributed  among  certain  persons,  should  they 
be  living  **at  the  time  of  such  final  settlement,"  the  rights  of  the 
residuary  legatees  did  not  vest  upon  the  expiration  of  the  bank 
charter,  but  upon  the  death  of  the  testator. 

3.  Where  certain  legacies,  violating  the  statute  against  perpetuities,  lapsed 

because  the  beneficiaries  were  not  in  being  at  the  time  of  the  tes- 
tator's death,  such  legacies  did  not  render  the  will  wholly  void. 
4-  Under  Burns'  Rev.  Stat.  1901,  §  2648,  providing  that  if  a  man  die 
testate,  leaving  a  widow,  one-third  of  his  personal  estate  shall  de- 
scend to  the  widow,  but  that  "  nothing  in  this  act  shall  be  construed 
to  reduce  the  interest  which  the  law  now  gives  a  widow  in  the  estate 
of  a  deceased  husband,"  and  section  2651,  giving  the  widow  the  whole 
estate  in  case  of  intestacy,  where  there  was  neither  children  nor 
parents  of  the  intestate,  the  widow  of  a  man  dying  testate  is  not 
entitled  to  his  entire  estate  upon  renouncing  the  will. 

Appeal  from  Circuit  Court,  Lake  county;  John  H.  Gillett, 
Judge. 

Action  to  contest  a  will  by  Louisa  W.  Murphey  against  John 
Brown,  as  executor  of  the  will  of  William  C.  Murphey,  de- 
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ceased,  and  others.     From  a  judgment  in  favor  of  defendants, 
plaintiff  appeals. 
Affirmed  in  part. 

A.  C.  Harris,  F.  Winter,  and  M.  E.  Forkner,  for  appellant. 

/.  W,  Youche,  W.  E.  Jeffrey,  and  £.  D.  Crumpacker,  for  appel- 
lees. 

Monks,  J. —  This  action  was  brought  by  appellant  to  contest 
the  will  of  her  deceased  husband.  The  testator  left  no  children 
or  their  descendants,  or  father  or  mother,  surviving  him.  Ap- 
pellees, other  than  Brown,  executor,  are  the  persons  named 
in  the  residuary  clause  of  the  will.  Appellant,  before  the  com- 
mencement of  this  action,  renounced  the  will,  in  conformity 
with  the  statute.  The  complaint  is  in  five  paragraphs.  In  the 
first  and  second  paragraphs  it  is  sought  to  set  aside  the  will  and 
the  first  codicil  and  the  probate  thereof,  on  the  ground  that  the 
will  is  conditional,  and  that  the  condition  upon  which  it  is  to 
take  effect  never  happened.  Tlie  same  relief  is  sought  in  the 
fifth  paragraph,  on  the  ground  that  the  will  is  void  because  in 
violation  of  the  statute  (§§  8133,  8134,  Burns'  Rev.  Stat.  1901) 
against  perpetuities.  The  fourth  paragraph  contests  the  sec- 
ond codicil,  executed  November  11,  1896,  and  the  third  codicil, 
executed  September  28,  1897,  on  the  grounds  that  the  testator 
was  of  unsound  mind  when  the  same  were  executed,  and  that 
each  of  said  codicils  was  unduly  executed.  The  third  paragraph 
proceeds  upon  the  theory  that  the  testator  having  died  without 
issue,  and  leaving  no  father  or  mother  surviving  him,  the  ap- 
pellant, his  widow,  having  renounced  the  will  is,  under  section 
2648,  Burns'  Revised  Statutes,  1901,  entitled  to  all  of  his  estate, 
notwithstanding  the  will.  A  demurrer  for  want  of  facts  was 
sustained  to  each  paragraph  of  the  complaint,  and,  appellant 
refusing  to  plead  further,  judgment  was  rendered  against  her. 

The  errors  assigned  call  in  question  the  action  of  the  court 
in  sustaining  the  demurrer  to  each  paragraph  of  the  complaint. 
The  questions  involved  only  render  it  necessary  to  set  out  the 
disposing  part  of  the  will  and  the  first  codicil,  which  are  as 
follows :     "  I,  William  C.  Murphey,  being  of  sound  mind  and 
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memory,  do  make,  publish,  and  declare  this  to  be  my  last  will 
and  testament.  Item  ist.  I  give,  devise,  and  bequeath  unto  my 
wife,  Louisa  W.  Murphey,  in  lieu  of  all  her  interest  as  widow 
in  any  real  estate  of  which  I  may  die  seised,  and  in  lieu  of  any 
claim  to  or  interest  in  my  personal  property,  the  house  and  lot 
in  the  town  of  Crown  Point,  in  and  upon  which  I  now  live, 
together  with  all  the  furniture  and  belongings  in  and  about  said 
house,  including  all  utensils  and  all  other  articles  of  household 
property,  either  in  or  about  said  house,  or  in  or  about  the  barn 
on  said  lot,  including  also  all  live  stock  which  I  may  own,  but 
not  including  the  paintings  and  pictures  which  were  executed 
by  my  daughter,  Anna  Florence  Murphey,  deceased,  all  of 
which  paintings  and  pictures,  in  case  I  die  without  issue,  either 
living  or  posthumous,  I  give  to  Georgia  Black,  daughter  of 
N.  E.  Black,  of  Indianapolis,  Ind.  Item  2d.  I  direct  that  my 
executor,  hereinafter  named,  shall,  immediately  upon  my  death, 
take  possession,  charge,  and  control  of  all  my  personal  prop- 
erty, including  all  moneys,  rights,  choses  in  action,  credits,  and 
effects  which  I  may  own,  or  in  which  I  may  have  any  interest 
at  the  time  of  my  death  (excepting,  of  course,  all  the  personal 
property  herein  specifically  given  or  bequeathed  to  other  per- 
sons). And  he  shall  have  the  entire  care  and  management 
thereof,  but  he  shall  not'  dispose  of,  but  continue  to  hold,  man- 
age, and  control  my  bank  stock  and  all  my  interest  in  the  First 
National  Bank  of  Crown  Point,  until  the  i  ith  day  of  September, 
1894,  when  the  charter  of  said  bank  expires;  that  he  shall,  as 
far  as  possible,  pay  my  debts,  if  any,  out  of  the  proceeds  of  such 
personal  property,  other  than  said  bank  stock,  as .  shall  come 
into  his  hands ;  but  in  case  it  is  insufHcient  for  such  purpose,  and 
my  executor  cannot  arrange  with  my  creditors,  or  any  of  them, 
to  defer  the  payment  of  my  debts  (by  paying  reasonable  inter- 
est) until  after  the  expiration  of  the  charter  and  liquidation  of 
the  business  of  said  bank,  or  until  such  debts  can  be  paid  by 
him  out  of  the  dividends  which  may  come  into  his  hands,  and 
which  may  not  be  needed  to  pay  the  annual  legacies  herein  pro- 
vided for,  then  he  shall  convert  enough  of  my  bank  stock  into 
cash  to  enable  him  to  pay  such  creditors.  And  in  case  said 
bank  should  go  into  liquidation  before  the  expiration  of  its 
charter  in  1894, 1  direct  my  executor  to  invest  the  money  which 
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he  shall  receive  upon  such  liquidation  in  other  safe  and  profit- 
able investment;  and  should  the  annual  income  of  my  stock  in 
said  bank  ever  become  permanently  less  than  would  be  the 
income  from  the  money  for  which  said  bank  stock  could  be 
sold,  if  placed  in  other  safe  investments,  then  I  authorize  my 
executor,  should  he  believe  it  to  be  to  the  best  interests  of  my 
estate  to  do  so,  to  dispose  of  my  bank  stock,  and  with  the  pro- 
ceeds thereof  to  make  other  safe  investments,  and  out  of  the 
dividends  and  income  arising  from  my  bank  stock  and  other 
personal  property  my  executor  shall  make  the  following  pay- 
ments: (i)  He  shall  pay  to  my  wife,  Louisa  W.  Murphey,  the 
sum  of  three  hundred  dollars  each  year,  to  be  paid  quarterly; 
but  should  there  hereafter  be  born  to  me,  by  my  said  wife,  any 
child  or  children,  then,  in  such  case,  the  amount  so  to  be  paid 
to  her  each  year  shall  be  increased  to  six  hundred  dollars. 
(2)  He  shall  pay  to  Joshua  Holland,  of  New  Castle,  Indiana, 
the  sum  of  five  hundred  dollars  each  year,  to  be  paid  quarterly ; 
and  (3)  he  shall  pay  to  Nancy  Holland,  wife  of  said  Joshua, 
the  sum  of  five  hundred  dollars  each  year,  to  be  paid  quarterly. 
Item  3d.  At  the  time  of  the  expiration  of  the  charter  of  said 
bank,  and  after  the  liquidation  of  its  affairs,  I  direct  that  out 
of  the  moneys  which  shall  then  be  and  come  into  the  hands 
of  my  executor  he  shall  pay  to  my  wife*,  Louisa  W.  Murphey,  if 
she  be  then  living,  the  sum  of  three  thousand  dollars;  to  the 
said  Joshua  Holland,  if  he  be  then  living,  the  sum  of  two  thou- 
sand dollars,  and  to  said  Nancy  Holland,  if  she  be  then  living, 
the  sum  of  two  thousand  dollars.  But  nothing  in  this  or  in  any 
other  item  of  this  will  shall  be  construed  to  require  or  authorize 
the  payment  of  the  foregoing  seven  thousand  dollars,  so  di- 
rected to  be  paid  to  my  said  wife  and  said  Joshua  and  Nancy 
Holland,  or  any  part  of  it,  before  the  nth  day  of  September, 
1894.  Upon  the  payment  to  my  said  wife  of  the  said  three 
thousand  dollars,  or  in  case  she  should  die  before  the  time  of 
making  said  payment,  then,  at  the  time  of  her  death,  the  quar- 
terly payments  to  her  provided  for  in  the  preceding  item  of  this 
will  shall  cease.  And  upon  payments  to  said  Joshua  Holland 
of  said  two  thousand  dollars,  or,  in  case  he  should  die  before 
the  time  of  making  said  payment,  then  at  the  time  of  his  death 
the  quarterly  payments  to  him,  provided  for  in  the  preceding 
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item  shall  cease.  And  upon  payment  to  said  Nancy  Holland 
of  said  two  thousand  dollars,  or  in  case  she  should  die  before 
the  time  of  making  said  payment,  then  at  the  time  of  her  death 
the  quarterly  payments  to  her  provided  for  in  the  preceding 
item  of  this  will  shall  cease.  Item  4th.  Should  there  be  no 
issue  of  mine  alive  on  the  nth  day  of  September,  1894,  then 
in  that  case  I  give,  devise,  and  bequeath,  upon  the  expiration 
of  said  bank  charter  and  the  final  settlement  of  my  estate,  and 
after  all  the  debts  and  foregoing  bequests  and  legacies  are  paid, 
all  the  rest  and  remainder  of  my  property,  of  whatever  nature 
and  wherever  situated,  to  those  who  may  be  then  living  of  the 
following  named  persons,  to  be  divided  equally  between  them, 
to  wit,  my  nieces,  Virginia  A.  Murphey  and  Bertha  Harvey,  my 
brothers,  Hiram  B.  Murphey,  Robert  P.  Murphey,  Eli  C.  Mur- 
phey, Miles  E.  Murphey,  and  John  F.  Murphey,  and  my  sisters, 
Eliza  J.  Elliott  and  Sophia  C.  Milligan ;  but  should  any  of  said 
persons  at  the  time  of  the  final  settlement  of  my  estate  be  dead, 
with  lawful  issue  surviving  them  at  the  time  of  said  final  settle- 
ment, then  such  surviving  issue  shall  take  the  portion  which 
such  deceased,  if  then  living,  would  have  taken.  Item  5th. 
Should  there  be  bom  to  me  by  my  said  wife  any  child  or  chil- 
dren, either  before  or  after  my  death,  and  should  such  child 
or  children  be  alive  at  the  time  of  the  expiration  of  the  charter 
of  said  bank  in  1894,  then,  in  that  case,  the  devises  and  bequests 
made  in  item  four  (4)  of  this  will  shall  be  considered  revoked 
and  annulled,  and  the  persons  in  said  item  named  and  provided 
for  shall  take  nothing,  but  all  the  property  mentioned  in  said 
item  four  (4)  shall  go  to  such  child  or  children,  if  then  living, 
at  the  time  of  the  expiration  of  said  bank  charter.  And  in  such 
case  I  direct  that  my  executor  shall  continue  to  have  and  retain 
the  possession,  charge,  management,  and  control  of  all  said 
property,  so  in  this  item  given  to  such  child  or  children,  and 
for  this  purpose  he  shall  make  such  investments  as  shall  be  safe 
and  remunerative  of  all  moneys  and  property  under  his  control, 
and  shall  quarterly,  or  oftener  if  necessary,  pay  to  the  proper 
person,  for  the  maintenance,  education,  and  support  of  such 
child  or  children,  as  much  of  the  income  to  be  derived  from 
such  investments  as  shall  be  necessary,  but  the  principal  sum  of 
such  investments  shall  not  be  paid  over  by  my  executor  until 
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such  child,  or  if  there  be  more  than  one,  until  such  children, 
respectively,  arrive  at  the  age  of  thirty  (30)  years.  In  case  of 
the  birth  of  any  such  child  or  children,  the  pictures  and  paint- 
ings executed  by  my  deceased  daughter,  Anna  Florence,  men- 
tioned in  the  first  item  of  this  will,  shall  go  to  such  child  or 
children."  First  Codicil :  "  I,  William  C.  Murphey,  being  of 
sound  mind  and  memory,  do  make,  publish,  and  declare  the 
following  codicil  to  my  last  will  and  testament,  dated  the  2d 
day  of  May,  1885.  Item  No.  i.  I  do  hereby  revoke  item  7  and 
nominate  and  appoint,  as  executor  of  my  last  will  and  testament, 
Geo.  R.  Murphey,  of  New  Castle, ,  Indiana,  in  place  of  Julius 
W.  Youche.  Item  No.  2.  It  is  my  will  that  the  name  of  my 
sister  Mary  M.  Bond  should  appear  in  item  4,  and  I  desire  that 
she  should  be  an  equal  heir  or  beneficiary  with  my  other 
brothers  and  sisters  in  my  estate.  Item  No.  3.  I  hereby  direct 
my  executor,  within  one  year  from  my  death,  to  pay  one  thou- 
sand dollars  to  Rose  Morris,  now  residing  in  Knightstown, 
Indiana."    This  codicil  was  executed  August  7,  1891. 

Appellant  insists  that  said  will  "is  conditional,  dependent 
upon  the  death  of  the  testator  prior  to  September  11,  1894,  and 
that,  the  testator  having  lived  beyond  that  day,  the  condition 
upon  which  said  will,  and  especially  items  2,  3,  and  4,  were  to 
take  effect  has  not  happened,  and  that,  therefore,  the  will  as  a 
whole,  and  especially  the  disposing  part  thereof,  as  contained 
in  said  items,  never  took  effect,  and  is  void."  It  is  true  that  a 
testator  has  the  right  to  make  a  will  to  be  operative  only  upon 
the  happening  of  a  contingent  event.  Lindsey  v.  Lindsey,  45 
Ind.  552 ;  Gibson  v.  Seymour,  102  Ind.  485,  2  N.  E.  305,  52  Am. 
Rep.  688;  i  Redf.  Wills  [4th  ed.],  *I76,  *i8o;  i  Jarm.  Wills 
[6th  Am.  ed.,  by  Bigelow],  27,  28;  Schouler,  Wills  [3d  ed.], 
§§  285-289;  29  Am.  &  Eng.  Encyc.  of  Law,  pp.  130-134.)  But 
no  will  has  ever  been  defeated  by  such  condition,  except  where 
the  intention  of  the  testator  that  it  should  not  operate  clearly 
appeared  from  the  language  of  the  will.  (Redf.  Wills  [4th  ed.], 
*I77;  Schouler,  Wills  [3d  ed.],  §  286;  Cody  v.  Cofily,  27  Gratt. 
313,  320,  321 ;  French  v.  French,  14  W.  Va.  458,  499,  and  author- 
ities cited.)  In  Cody  v.  Conly  (supra) y  on  page  320,  the  court 
said :  "  The  cases  on  this  subject  show  that  while  a  person  may, 
certainly,  make  a  conditional  will,  his  intention  to  do  so  must 
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appear  very  clearly  on  the  face  of  the  will ;  and  if  such  an  inten- 
tion do  not  appear,  the  will  must  be  regarded  as  unconditional." 
Judge  Redfield^  in  his  work  on  Wills  (volume  i  [4th  ed.], 
*I77),  says:  "As  questions  of  a  very  embarrassing  nature  often 
arise  in  regard  to  the  proper  testamentary*  character  of  papers 
left  in  the  form  ol  a  will,  but  expressed  in  terms  more  or  less 
contingent,  it  must  be  borne  in  mind  that  in  that  class  of  instru- 
ments the  question  must  turn  upon  the  point  whether  the  con- 
tingency is  referred  to  as  the  occasion  of  making  the  will,  or 
as  the  condition  upon  which  the  instrument  is  to  become  opera- 
tive." It  is  often  the  case  that  particular  provisions  of  a  will 
are  made  contingent,  to  meet  possible  changes  in  the  estate  of 
the  beneficiaries,  but  it  is  exceptional  that  contingencies  are 
created  that  may  result  in  partial  intestacy.  It  is  said  by  this 
court,  in  Spurgeon  v.  Scheible  (43  Ind.  216,  on  page  220)  :  "A 
construction  which  would  result  in  partial  intestacy  is  to  be 
avoided,  unless  the  language  of  the  will  is  such  as  to  compel  such 
construction.  {Cate  v.  Cranor,  30  Ind.  292.)"  It  is  insisted  by 
appellant  that  the  testator  in  this  case  intended  his  will  to  be 
ineffectual  unless  he  should  die  before  September  11,  1894.  No 
such  condition  is  expressed  in  the  instrument  executed  May  2, 
1885.  No  provision  in  the  will  is  expressly  made  to  depend 
upon  such  a  contingency.  Unless,  therefore,  it  clearly  appears 
from  said  instrument,  taken  as  a  whole,  that  it  was  the  intention 
of  the  maker  that  it  should  not  take  effect  unless  he  died  before 
said  date,  the  same  must  be  held  unconditional  and  valid.  The 
provisions  of  the  will  must  be  such  that  they  cannot  be  executed 
after  that  date  without  antagonizing  the  testator's  plain  inten- 
tion, or  it  cannot  be  regarded  as  contingent.  The  testator  hav- 
ing died  after  September  11,  1894,  without  issue,  and  appellant, 
his  widow,  having  renounced  the  will,  and  the  specific  legatees 
having  died  under  such  circumstances  that  their  several  legacies 
lapsed,  the  residuary  bequest  contained  in  item  4  of  the  will  is 
the  only  one  left  for  enforcement.  While  the  legal  effect  of  a 
will  must  be  determined  according  to  the  conditions  as  they 
exist  at  the  death  of  the  testator,  all  the  provisions  of  the  instru- 
ment, and  the  situation  at  the  time  of  its  execution,  may  be 
considered  as  determining  his  intention.  The  first  clause  of  the 
will  declared  it  to  be  the  "  last  will  and  testament "  of  the  testa- 
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tor,  without  any  condition.  The  provisions  in  the  first  item 
in  regard  to  the  real  and  personal  property  therein  described 
are  unconditional,  and  are  as  capable  of  enforcement  now  as  if 
the  testator  had  died  before  September  ii,  1894.  It  is  true 
that  appellant  renounced  the  will,  and  for  that  reason  the  first 
item  cannot  affect  her  interest,  but  her  renunciation  can  have 
no  bearing  on  the  testator's  intention  when  the  will  was  exe- 
cuted. The  third  item  of  the  codicil  of  August  7,  1891,  three 
years  before  September  11,  1894,  gave  Rose  Morris  $1,000,  to 
be  paid  one  year  after  the  testator's  death.  The  death  of  the 
legatee  caused  this  bequest  to  lapse,  but  that  event  cannot  affect 
the  testator's  intention  at  the  time  he  made  the  provision.  This 
bequest  is  absolute  and  unconditional,  and  is  in  no  way  depend- 
ent on  the  expiration  of  the  bank  charter.  We  have  these  two 
items  making  absolute  gifts  of  property,  wholly  independent  of 
any  other  provisions  in  the  will,  capable  of  enforcement,  show- 
ing conclusively  the  intention  of  the  testator  to  die  testate,  so 
far  at  least  as  the  property  mentioned  in  said  items  is  concerned, 
regardless  of  the  date  of  his  death.  It  is  clear,  therefore,  that 
the  testator  intended  said  will  to  be  final  and  not  provisional. 

Did  the  testator  intend  any  of  the  other  provisions  of  said 
will  to  be  conditional?  Looking  at  the  will  as  a  whole,  we 
think  it  is  clear  that  it  was  the  purpose  of  the  testator  to  finally 
dispose  of  all  his  property,  but  to  postpone  the  distribution  of 
that  part  not  mentioned  in  item  i  until  after  the  expiration  of 
the  bank  charter,  if  he  died  before  that  time.  Such  intention 
made  it  necessary  to  provide  some  arrangement  for  its  man- 
agement and  control  until  that  date.  No  provision  was  made 
after  that  time,  for  the  reason  that  it  was  then  to  be  distributed 
to  the  beneficiaries.  It  nowhere  appears,  by  implication  or 
otherwise,  that  the  bequests  were  to  be  invalid  unless  the  testa-' 
tor  died  before  the  expiration  of  the  bank  charter,  September 
II,  1894.  The  testator  may  have  believed  he  would  die  before 
the  expiration  of  the  bank  charter,  and  that  belief  may  have 
caused  him  to  make  the  will,  but  it  was  not  made  a  condition 
upon  which  its  validity  depended.  He  manifested  some  solici- 
tude about  the  management  of  his  bank  stock,  and  gave  par- 
ticular directions  respecting  it,  but  that  was  only  to  provide 
for  the  possibility  of  his  death  before  the   expiration   of  the 
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bank  charter.  As  we  have  already  shown,  motives  which 
prompt  wills  should  never  be  confused  with  conditions  vital  to 
their  validity,  (i  Redf.  Wills  [4th  ed.],  *I77;  Schouler,  Wills 
[3d  ed.],  §  286;  Cody  v.  Conly,  27  Gratt.  313,  320,  321 ;  French 
V.  French,  14  W.  Va.  458,  499.)  No  reason  has  been  suggested 
why  the  testator  should  have  desired  that  the  question  whether 
the  greater  part  of  his  large  estate  should  go  to  his  wife  or  his 
collateral  kindred  should  depend  on  whether  he  was  alive  on 
September  11,  1894.  His  purpose,  no  doubt,  was  to  increase 
his  estate  from  an  investment  he  regarded  as  likely  to  be  profit- 
able, and,  to  more  securely  guard  it,  he  put  limitations  on  the 
power  of  the  executor  to  sell  the  bank  stock;  but  this  was  a 
purely  administrative  matter,  and  could  have  had  nothing  to 
do  with  his  desire  concerning  the  ultimate  disposition  of  his 
estate.  It  is  urged  that  the  will  should  be  held  conditional  for 
the  reason  that  any  other  construction  would  cut  off  a  child  of 
the  testator,  had  one  been  born  after  September  11,  1894.  Pro- 
vision was  made  for  the  possibility  of  children,  and  it  must  be 
presumed  that  the  testator  made  all  the  provision  that  seemed 
necessary  to  him.  The  presumptions  of  the  law  are  against 
conditions  that  will  result  in  intestacy,  and  it  is  fair  to  presume, 
the  contrary  not  appearing,  that  the  testator  had  lived  long 
enough  with  appellant  when  he  made  the  will  to  know  some- 
thing about  the  probability  of  children,  and  that  he  knew  or 
had  reasonable  grounds  to  believe  that,  according  to  the  course 
of  nature,  if  no  children  were  born  before  the  nth  day  of 
September,  1894,  over  nine  years  after  the  date  of  the  will, 
there  never  could  be  any. 

It  is  next  insisted  that  the  legacies  to  the  collateral  kindred, 
given  by  item  4,  were  to  vest  absolutely  on  September  11,  1894, 
and  that  the  class  of  beneficiaries  should  then  be  ascertained, 
and,  as  the  testator  was  alive  on  that  day,  the  legacies  did  not 
and  could  not  then  vest,  and  the  class  of  beneficiaries  could  not 
at  that  time  be  ascertained.  A  will  speaks  from  the  death  of 
the  testator,  and  governs  his  estate  as  it  then  exists.  It  is  true 
that  estates  cannot  vest  under  a  will  until  the  death  of  the  tes- 
tator, and  if  impossible  conditions  have  been  attached  to  them 
they  may  never  vest.  Item  4  provides  that  if  there  was  no 
child  alive  at  that  time,  "  then  in  that  case  I  give,  devise,  and 
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bequeath,  upon  the  expiration  of  the  bank  charter  and  the  final 
settlement  of  my  estate,"  all  the  rest  and  remainder  of  the  prop- 
erty to  those  who  may  be  then  living  of  the  persons  named  as 
residuary  legatees.  This  required  that  the  bank  charter  must 
have  expired,  and  the  estate  must  have  been  finally  settled, 
before  the  beneficiaries  would  be  entitled  to  the  possession  of 
the  property.  The  right  to  the  legacies,  however,  vested  in  the 
residuary  legatees  on  the  death  of  the  testator,  whether  that 
occurred  before  or  after  September  ii,  1894.  (Bruce  v.  Bissell, 
119  Ind.  525,  22  N.  E.  4,  12  Am.  St.  Rep.  436;  /iwoj  v.  Amos,  117 
Ind.  37,  19  N.  E.  543 ;  Aspy  v.  Lewis,  152  Ind.  493,  496,  52  N.  E. 
756;  Heilman  v.  Heilman,  129  Ind.  59,  28  N.  E.  310).  Nor  were 
the  beneficiaries  to  be  ascertained  on  said  date,  as  claimed  by 
appellant.  A  subsequent  part  of  said  item  says,  "  But,  should 
any  of  said  persons  at  the  time  of  the  final  settlement  of  my 
estate  be  dead,  with  lawful  issue  surviving  them  at  the  time  of 
the  final  settlement  of  my  estate,  then  such  surviving  issue  shall 
take  the  portion  which  such  deceased,  if  then  living,  would  have 
taken."  Thus  it  appears  from  the  express  language  of  the  will 
that  the  testator  intended  the  estate  to  go  to  the  beneficiaries 
living,  not  at  the  expiration  of  the  bank  charter,  but  at  the  final 
settlement  of  the  estate ;  and  if  any  should  be  dead  leaving  issue, 
such  issue  should  succeed  to  the  right  of  the  ancestor. 

Appellant  next  insists  that  the  will  is  void  on  the  ground  that 
it  violates  the  statute  against  perpetuities.  The  law  only  looks 
to  the  situation  at  the  time  of  the  testator's  death,  to  determine 
the  effect  of  a  will.  A  will  may,  therefore,  be  in  violation  of  the 
statute  against  perpetuities  when  executed,  and  be  void  for  that 
reason  when  applied  to  the  conditions  then  existing,  but  events 
may  happen  before  the  death  of  the  testator  that  will  remove 
all  such  objectionable  features,  and  the  estate  created  by  the  will 
at  the  death  of  the  testator  be  valid.  {Mc Arthur  v.  Scott,  113  U. 
S.  340,  5  Sup.  Ct.  652,  28  L.  Ed.  1015;  Gray,  Perp.,  §  231 ;  i 
Jarm.  Wills  [Randolph  &  Talcott  ed.],  p.  519.)  The  testator 
having  died  without  issue  after  September  11,  1894,  and  the 
specific  legacies  having  lapsed  by  reason  of  the  death  of  such 
legatees,  items  i  and  4  were  the  only  effective  provisions  of 
said  will  at  the  death  of  the  testator.  It  is  clear  that  the  provi- 
sions of  item  I  are  not  in  violation  of  the  statute  against  per- 
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petuities.  Under  item  4,  as  we  have  shown,  the  rights  of  the 
residuary  legatees  vested  on  the  death  of  the  testator,  and  the 
possession  thereof  was  postponed  until  the  debts  and  funeral 
expenses  were  paid.  It  is  evident  that  this  item  does  not  vio- 
late said  statute. 

The  next  position  of  appellant  is  that,  the  testator  having 
died  leaving  neither  descendants  nor  father  nor  mother,  ap- 
pellant, having  renounced  the  will,  takes  all  of  his  property 
by  virtue  of  the  Act  of  1891,  being  section  2648,  Burns'  Revised 
Statutes,  1901  (§  2488a,  Horner's  Rev.  Stat.  1897),  which  reads 
as  follows :  "  If  a  man  die  testate  leaving  a  widow,  one-third 
of  his  personal  estate  shall  descend  to  said  widow,  subject, 
however,  to  its  proportion  of  the  debts  of  said  deceased:  pro- 
vided, however,  that  nothing  in  this  act  shall  be  construed  to 
reduce  the  interest  which  the  law  now  gives  a  widow  in  the 
estate  of  a  deceased  husband:  and  provided  further  that  such 
widow  may  elect  to  take  under  the  will  of  said  decedent  instead 
of  this  or  any  other  law  of  descent  of  this  state,  which  election 
shall  be  made  within  ninety  days  after  said  will  has  been  admit- 
ted to  probate  in  this  state,  and  in  the  same  manner  as  widows 
are  now  required  by  law  to  elect."  Prior  to  this  act  the  hus- 
band could  dispose  of  his  entire  personal  estate  by  will,  except 
the  sum  of  $500  given  his  widow  by  section  2424,  Burns'  Re- 
vised Statutes,  1901  (§  2269,  Rev.  Stat.  1881,  and  §  2269, 
Homer's  Rev.  Stat.  1897).  In  the  absence  of  a  will,  however, 
here  interest  in  the  personal  property  in  no  case  was  less  than 
one-third  after  the  payment  of  the  debts,  and  if  there  were  no 
children  or  their  descendants,  and  no  father  nor  mother,  the 
widow,  in  case  of  intestacy,  took  the  whole  estate,  under  sec- 
tion 2651,  Burns'  Revised  Statutes,  1901  (§  2490,  Rev.  Stat. 
188 1,  and  §  2490,  Horner's  Rev.  Stat.  1897). 

It  is  insisted  by  appellant  that  the  provision  in  the  act  "  that 
nothing  in  this  act  shall  be  construed  to  reduce  the  interest  the 
law  now  gives  the  widow  in  the  estate  of  her  deceased  husband  " 
gives  the  entire  estate  to  the  widow,  as  against  her  husband's 
will,  when  she  would  have  received  it  under  the  last-named  sec- 
tion without  a  will.  We  cannot  agree  with  appellant  in  this 
contention.  The  proviso  grants  nothing;  it  merely  limits  the 
operation  of  the  new  act  upon  laws  in  force  when  it  was  enacted. 
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It  follows  from  what  we  have  said  that  the  court  did  not  err 
in  sustaining  the  demurrer  to  the  first,  second,  third,  and  fifth 
paragraphs  of  the  complaint.  The  court,  however,  erred  in 
sustaining  the  demurrer  to  the  fourth  paragraph  of  complaint. 
That  paragraph  alleges  that  the  testator  was  of  unsound  mind 
when  he  executed  the  codicils  of  November  lo,  1891,  and  Sep- 
tember 28,  1897,  and  that  each  of  said  codicils  was  unduly  exe- 
cuted. These  grounds  of  contest  were  sufficient  and  properly 
stated. 

The  judgment  is  affirmed  as  to  the  first,  second,  third,  and 
fifth  paragraphs  of  complaint,  and  reversed  as  to  the  fourth 
paragraph,  with  instructions  to  overrule  the  demurrer  thereto, 
and  for  further  proceedings  not  inconsistent  with  this  opinion. 


Gannon  vs.  Peterson  et  al, 

[Supreme  Court  of  Illinois,  Djec.  18,  1901;  193  III.  372,  62  N.  E.  210.] 

Wills  —  Executory  Devise  —  Determinable  Fee  —  Equita- 
ble Waste  —  Injunction. 

1.  Where  a  will  devises  real  property  to  testator's  son,  his  heirs  and  as- 

signs, forever,  but  directs  that  the  property  shall  pass  to  A.  if  the 
son  dies  without  issue,  and  it  appears  from  the  entire  will  that  the 
testator  used  the  word  *' issue"  in  its  popular  sense  as  meaning 
"children,"  the  son  takes  a  determinable  fee,  subject  to  become  ab- 
solute at  his  death  if  he  leaves  a  surviving  child,  but  otherwise  to 
pass  to  A.  as  an  executory  devise. 

2.  A  determinable  fee  in  land  was  devised  to  defendant  and  to  his  heirs 

and  assigns,  subject  to  become  absolute  at  his  death  in  case  he  left 
a  surviving  child,  but  to  pass  to  plaintiff  as  an  executory  devise  in 
case  the  son  died  without  surviving  children.  Thereafter  defend- 
ant opened  a  coal  mine,  and  commenced  to  have  the  coal  removed, 
though  such  coal  gave  the  land  its  chief  value.  After  the  son  had 
.  been  married  nine  years,  and  was  forty  years  old,  and  childless,  the 
plaintiff  commenced  suit  to  enjoin  the  removal  of  the  coal.  Held 
not  to  constitute  such  equitable  waste  as  would  authorize  the  grant- 
ing of  the  relief  prayed  for  at  the  suit  of  plaintiff,  as  it  did  not 


GANNON  V.  PETERSON  ET  AL.  255 

appear  that  the  fee  would  not  become  absolute  in  defendant's  heirs, 
or  that  defendant  was  guilty  of  a  wanton  and  unconscientious  abuse 
of  his  rights. 

Appeal  from  Circuit  Court,  St.  Clair  county ;  M.  W.  Schaefer, 
Judge. 

Suit  by  Eugenia  Peterson  and  others  against  Matthew  G. 
Gannon  for  an  injunction  and  other  relief.  From  a  decree  in 
favor  of  the  plaintiffs,  the  defendant  appeals. 

Reversed. 

On  the  23d  day  of  December,  A.  D.  1869,  Michael  J.  Gan- 
non made  his  last  will  and  testament.  He  died  on  March  15, 
1870.  On  the  30th  day  of  March,  1870,  his  will  was  duly 
proven  and  admitted  of  record  in  the  County  Court  of  St.  Clair 
county.  111.  The  testator  left  a  widow  and  nine  children.  He 
died  possessed  of  a  large  amount  oi  property,  personal  and 
real,  and  this,  by  his  will,  he  distributed  among  his  widow  and 
children.  The  clauses  of  the  will  applicable  to  this  case  are 
the  second,  fourth,  fifth,  sixth,  seventh,  and  eighth,  and  are  as 
follows : 

"  Second.  After  the  payment  of  such  funeral  expenses  and 
debts,  I  give,  devise,  and  bequeath  unto  my  beloved  wife,  Mary 
Gannon,  the  following  real  estate,  to  wit  [describing  real  es- 
tate] ;  to  have  and  to  hold  the  same  during  her  natural  life, 
provided  she  shall  remain  my  widow,  together  with  all  my 
personal  property,  consisting  of  moneys,  rights,  and  credits  and 
stock,  which  latter  consists  of  ten  (10)  shares  in  the  St.  Clair 
County  Agricultural  and  Mechanical  Society,  one  share  in  the 
Urbana  Plank  Road  Company,  two  shares  in  the  Belleville  and 
St  Louis  Rock  Road  Company,  and  one  share  in  the  Westfield 
Hank  Road  Company;  all  my  live  stock,  consisting  of  mules, 
cattle,  etc.;  also  all  the  household  furniture  and  other  articles 
of  personal  property  not  herein  enumerated  or  otherwise  dis- 
posed of  in  this  will,  after  having  disposed  of  a  sufficient  amount 
of  my  personal  property,  should  it  become  necessary  to  dispose 
of  any  of  the  same  to  pay  and  discharge  the  expenses  and  debts 
aforesaid;  and  at  her  death,  or  in  the  event  she  should  again 
marry,  it  is  my  will  that  the  property  aforesaid  to  her  bequeathed 
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shall  go  unto  and  be  equally  distributed  among  my  minor  heirs, 
and,  if  no  minor  heir  or  heirs  are  at  the  time  living,  then  to  be 
equally  distributed  among  Mary  L.  Gannon  and  Catherine  E. 
Gannon,  Margaret  Olivia  Gannon,  Matthew  Gannon,  Peter 
Cuthbert  Gannon,  and  Francis  G.  Gannon,  and  to  their  heirs 
and  assigns,  forever.  And  it  is  my  will  that  my  wife,  Mary 
Gannon,  take  the  above-described  real  estate  in  lieu  of  her 
dower  in  all  other  of  my  real  estate  devised  by  this  will." 

"  Fourth.  I  give,  devise,  and  bequeath  unto  my  two  sons 
Michael  J.  Gannon,  Jr.,  and  Joseph  E.  Gannon,  and  unto  their 
heirs  and  assigns,  forever,  my  farm  being  and  lying  in  the 
county  of  St.  Louis  and  state  of  Missouri,  which  lies  in  the 
southern  limits  of  Kirkwood,  containing  eighty  (80)  acres,  be 
it  the  same  more  or  less.  It  is  my  will  that  the  same  shall  not 
be  sold,  at  least  not  before  the  younger  of  the  two — that  is, 
Joseph  E.  Gannon  —  becomes  of  lawful  age;  and,  should  either 
of  them  die  without  issue,  then  the  survivor,  his  heirs  and  as- 
signs, to  take,  own,  or  have  the  part  or  portion  hereby  be- 
queathed to  the  one  so  dying ;  and,  in  the  event  both  should  die 
without  leaving  any  issue,  then  it  is  my  will  that  my  surviving 
heirs  (with  the  exception  of  my  son  John  T.  Gannon,  who  has 
had  his  share)  shall  have  such  property  like  and  like. 

"  Fifth.  I  give,  devise,  and  bequeath  unto  my  daughter  Mary 
L.  Gannon,  and  to  her  heirs  and  assigns,  forever,  the  following 
described  real  estate,  to  wit  [describing  same].  And  it  is  my 
will  that  if  my  daughter  Mary  die  without  leaving  issue,  then 
the  property  hereby  devised  to  her  shall  go  to  Catherine  R 
Gannon,  Margaret  Olivia  Gannon,  Matthew  Gannon,  Peter  C. 
Gannon,  and  Francis  G.  Gannon,  to  their  heirs  and  assigns, 
forever. 

"  Sixth.  I  give,  devise,  and  bequeath  unto  my  two  daughters 
Catherine  E.  Gannon  and  Margaret  Olivia  Gannon,  unto  their 
heirs  and  assigns,  forever,  the  following  described  real  estate, 
to  wit  [describing  the  same].  And  it  is  my  will  that  the  said 
property  hereby  bequeathed  shall  not  be  sold  until  the  younger, 
Margaret  Olivia,  shall  become  of  lawful  age ;  and,  in  case  one 
should  die  before  attaining  her  lawful  age,  the  surviving  sister 
shall  have  and  take  the  other  share,  to  have  and  to  hold  the 
same  unto  herself,  her  heirs  and  assigns,  forever. 
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"Seventh.  I  give,  devise,  and  bequeath  unto  my  three  sons 
Matthew  Gannon,  Peter  C.  Gannon,  and  Francis  G.  Gannon, 
and  to  their  heirs  and  assigns,  forever,  the  following  described 
real  estate  [describing  by  proper  description  about  i  lo  acres  of 
land].  It  is  my  will  that  upon  the  death  of  either  of  them  the 
sur\'iving  brother  or  brothers  shall  take  such  share,  like  and 
like ;  to  have  and  to  hold  the  same  to  him  or  them,  or  his  and 
their  heirs  forever;  and,  in  case  all  three  should  die  without 
issue,  then  it  is  my  will  that  the  above-mentioned  property  in 
this  bequest  go  to  Joseph  E.  Gannon  and  Mary  L.  Gannon^ 
their  heirs  and  assigns,  forever. 

"  Eighth.  It  is  my  will  that  none  of  .my  real  estate  herein 
devised  be  sold  until  the  youngest  of  each  bequest  and  devise, 
respectively,  become  of  lawful  age,  and  that  until  such  time  or 
times  my  executrix  in  such  capacity  shall  lease  same  to  best 
advantage,  and  collect  all  rents  and  incomes  therefrom,  and  out 
of  the  proceeds  shall  first  pay  all  taxes  and  assessments  law- 
fully made  on  said  real  estate;  and,  secondly,  pay  to  those 
heirs  which  are  of  lawful  age  their  share,  proportionately,  of 
the  rent  due  them  under  this  will  on  said  real  estate;  thirdly, 
keep  and  maintain  my  minor  heirs  and  children,  clothe  and  feed 
them;  and  I  enjoin  upon  her,  my  executrix,  to  see  that  my 
minor  children  receive  a  good  English  education." 

Peter  C.  Gannon  and  Francis  G.  Gannon,  two  of  the  sons 
mentioned  in  the  seventh  clause  of  the  will,  died  intestate  in 
1872,  without  issue,  neither  of  them  having  been  married.  Mat* 
thew,  the  appellant,  and  the  son  first  mentioned  in  the  seventh 
clause,  is  now  about  forty  years  old,  has  been  married  about 
nine  years,  and  up  to  the  present  has  had  no  child.  Mary  L. 
Gannon,  mentioned  in  the  seventh  clause,  was  married  to  one 
Gilligan,  and  Joseph  E.  Gannon  died  intestate,  leaving  appellees 
Eugenia  Peterson,  Grade  Allen,  Emma  D.  Blackburn,  Katie 
Gannon,  Thomas  Gannon,  and  Junie  Gannon,  his  children  and 
only  heirs-at'law,  and  leaving  Emma  D.  Gannon,  his  widow, 
who  has  since  married  one  Blackburn.  At  the  time  of  the 
death  of  Michael  J.  Gannon,  the  testator,  three  of  his  children 
were  minors,  and  three  of  the  children  of  Joseph  E.  Gannon 
are  minors. 

Vol.  VII  — 17 
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The  lands  involved  in  this  controversy  were  devised  by  clause 
7  of  the  will,  and  were  originally  farm  lands,  with  a  valuable 
bed  of  coal  underlying  them,  which  prior  to  the  death  of  the 
testator  had  never  been  mined,  nor  had  there  been  any  mine 
opened  on  the  same.  About  the  year  1890  Matthew  G.  Gannon, 
appellant,  opened  a  coal  mine  on  the  lands  described  in  said 
seventh  section,  and  leased  the  coal  in  and  under  said  land  to 
George  Hippard,  doing  business  under  the  name  and  style  of 
Hippard  Coal  Company;  and  said  Hippard  has  been  mining 
and  removing  the  coal  from  said  real  estate  ever  since,  paying 
to  Matthew  G.  Gannon  a  royalty  of  one-fourth  of  one  cent  upon 
each  bushel  of  coal  mined.  There  have  been  taken  out  of  said 
land  coal  to  the  value  of  $50,000,  and  royalties  to  the  amount 
of  $8,000  have  been  paid  to  said  Matthew  G.  Gannon.  Neither 
of  the  appellees  nor  the  said  Mary  L.  Gannoti  (now  Gilligan), 
mentioned  in  said  seventh  paragraph  of  the  will,  ever  consented 
to  the  sinking  of  the  coal  shaft  or  the  taking  out  of  the  coal. 
It  is  agreed  between  the  parties  that  when  the  coal  is  taken  out 
the  greatest  value  of  the  land  is  gone. 

The  bill  was  filed  in  the  Circuit  Court  of  St.  Clair  county  by 
appellees,  who  are  the  children  of  Joseph  E.  Gannon,  who  was 
named  in  said  clause  7  of  said  will,  setting  up  the  above  facts, 
charging  that  the  complainants  in  said  bill,  together  with  Mary 
L.  Gilligan,  who  was  made  a  defendant  therein,  are  the  owners 
in  fee  simple  of  said  real  estate  so  long  as  Matthew  G.  Gannon 
has  no  issue,  and  will,  upon  the  death  of  said  Matthew  G.  Gan- 
non without  issue,  be  entitled  to  the  immediate  possession  and 
enjoyment  thereof;  and  also  charging  that  said  Matthew  G. 
Gannon  was  guilty  of  waste  in  mining  and  removing  the  coal 
from  said  real  estate,  and  praying  for  an  accounting  of  the  coal 
already  taken  out  and  converted  into  cash,  and  for  an  injunc- 
tion to  enjoin  and  restrain  the  commission  of  any  further  waste. 
The  answer  denied  the  material  allegations  in  the  bill,  and  a 
trial  was  had  in  the  Circuit  Court  on  an  agreed  state  of  facts, 
being  substantially  as  above  set  forth,  there  being  practically 
no  controversy  as  to  the  facts.  The  Circuit  Court  found  and 
decreed  that  in  mining  and  removing  said  coal  from  said  real 
estate  the  said  Matthew  G.  Gannon  was  guilty  of  waste,  and 
ordered  and  decreed  that  he  be  restrained  and  enjoined  from 
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collecting  any  royalty  for  coal  taken  out  in  the  future,  and 
that  said  George  Hippard  be  restrained  and  enjoined  from  pay- 
ing any  further  royalty  to  said  Matthew  G.  Gannon,  and  that 
it  was  to  the  interest  of  all  parties  concerned  to  have  said  mine 
operated;  and  the  court  appointed  A.  B.  Ogle  as  receiver  to 
collect  the  royalty  in  the  future,  and  that  an  accotint  be  taken 
by  the  master  in  chancery  of  the  coal  already  taken  out  and  the 
royalty  collected  by  Matthew  G.  Gannon  therefor, —  from 
which  decree  Matthew  G.  Gannon  prosecutes  this  appeal.  The 
daughter,  Mary  L.  Gannon  (now  Mary  L.  Gilligan),  mentioned 
in  the  last  part  of  section  7  of  the  will,  declined  to  become  9 
party  complainant  to  the  bill,  and  was  made  a  defendant. 

Dill  &  WUderman,  for  appellant. 
Winkelmann  &  Boer,  for  appellees. 

RiCKS^  J.  (after  stating  the  facts). —  In  this  case  the  seventh 
clause  of  the  will  of  Michael  Gannon  comes  before  us  for  con- 
struction, and  upon  that  depends  the  rights  of  the  parties  hereto. 
The  first  question  that  is  presented  is,  what  estate  or  interest 
has  Matthew  Gannon  in  the  real  estate  mentioned  in  that  clause 
of  the  will  ?  Secondly.  Have  appellees  such  an  estate  or  interest 
in  said  lands,  and  has  appellant  committed  such  waste,  as  entitles 
them  to  an  injunction  against  waste? 

The  seventh  clause  of  the  will,  omitting  the  description  of 
the  lands,  is  as  follows :  "  I  give,  devise,  and  bequeath  unto  my 
three  sons  Matthew  Gannon,  Peter  C.  Gannon,  and  Francis  G. 
Gannon,  and  to  their  heirs  and  assigns,  forever  [describing  real 
estate].  It  is  my  will  that  upon  the  death  of  either  of  them 
the  surviving  brother  or  brothers  shall  take  such  share  like  and 
like ;  to  have  and  to  hold  the  same  to  him  or  them  or  his  or 
their  heirs,  forever;  and,  in  case  all  three  should  die  without 
issue,  then  it  is  my  will  that  the  above-mentioned  property  in 
this  bequest  go  to  Joseph  E.  Gannon  and  Mary  L.  Gannon, 
their  heirs  and  assigns,  forever."  And  the  proper  determina- 
tion of  the  first  question  requires  the  consideration  of  the  legal 
effect  of  the  several  provisions  in  that  clause  of  the  will,  and 
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•what  meaning  shall  be  given  to  the  expression  in  the  last  pro- 
vision of  said  clause,  '*  and,  in  case  all  three  should  die  without 
issue,  then  it  is  my  will,"  etc.  It  seems  clear  to  us  that  the  first 
provision  in  the  will  gave  to  the  three  sons,  Matthew,  Peter  C, 
and  Francis  G.  Gannon,  as  tenants  in  common,  the  fee  to  the 
lands  therein  described.  The  testator,  in  view  of  the  provisions 
that  were  to  follow,  seems  to  desire  to  avoid  any  uncertainty 
that  might  arise  by  a  simple  compliance  with  section  13  of  our 
act  concerning  conveyances,  and  expressly  added  the  words, 
"  and  to  their  heirs  and  assigns,  forever,"  in  the  granting  clause, 
and  thus  made  what  the  common  law  would  constitute  a  good 
and  perfect  conveyance  in  fee  simple;  and,  after  describing 
the  lands,  a  provision  followed  giving  cross-remainders  to  the 
said  three  sons,  and  by  the  last  provision,  if  the  word  "  issue  " 
can  properly  be  read  to  mean  "  children,"  he  made  an  executory 
devise  to  Joseph  E.  Gannon  and  Mary  L.  Gannon,  their  heirs 
and  assigns,  forever,  of  the  same  lands. 

This  testator  had  a  large  estate,  and,  as  far  as  we  can  judge 
from  his  will,  made  an  equitable  distribution  of  the  same  among 
his  children.  No  devise  or  bequest  was  made  to  anybody,  or 
for  any  purpose,  other  than  to  his  widow  and  to  his  children, 
and  in  each  clause  of  the  will  where  lands  were  conveyed  such 
clause  concluded  with  a  provision  for  the  passing  of  the  title  to 
the  lands  from  the  devisee  or  devisees  therein  named  to  some 
other  one  or  more  of  his  children  in  default  of  issue  by  the 
first  taker ;  so  that  the  testator  evinced  a  desire  not  only  to  make 
a  present  equitable  division  of  his  property,  but  in  each  case 
looked  to  the  possible  death  of  the  devisees  without  issue ;  and 
in  that  event,  as  far  as  reasonably  could  be,  he  made  a  redistri- 
bution among  his  children.  In  the  second  clause,  after. giving 
a  life  estate  in  a  large  body  of  land  to  his  wife,  he  provides  that 
upon  her  death,  etc.,  the  property  so  bequeathed  "  shall  go  unto 
and  be  equally  distributed  among  my  minor  heirs,  and,  if  no 
minor  heir  or  heirs  are  at  the  time  living,  then,"  etc.  In  the 
fourth  clause,  after  making  a  devise  to  his  sons  Michael  and 
Joseph  of  certain  lands  in  Missouri,  he  provides  that,  if  they 
should  die  without  leaving  issue,  "then  it  is  my  will  that  my 
surviving  heirs  (with  the  exception  of  my  son  John  T.  Gannon, 
who  has  had  his  share)  shall  have  such  property  like  and  like/* 
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In  the  fifth  clause  he  devises  lands  to  his  daughter  Mary  L.,  and 
concludes  with  the  provision  that,  "if  my  daughter  Mary  die 
without  leaving  issue,  then  the  property  hereby  devised  to  her 
shall  go  to  Catherine  E.  Gannon,  Margaret  Olivia  Gannon, 
Matthew  Gannon,  Peter  Cuthbert  Gannon,  and  Francis  G.  Gan- 
non, to  their  heirs  and  assigns,  forever/'  And  in  the  eighth 
clause  is  a  general  provision  that  none  of  his  real  estate  devised 
be  sold  until  the  youngest  of  each  bequest  and  devise  become  of 
age,  and  which  directs  that  his  executrix  lease  the  same  until 
that  time,  pay  the  taxes,  "and,  secondly,  pay  to  those  heirs 
which  are  of  lawful  age  their  share ;  *  *  ♦  thirdly,  keep 
and  maintain  my  minor  heirs  and  children,  clothe  and  feed 
them,"  etc.  The  record  shows  the  testator  left  three  minor 
children.  Thus,  from  a  careful  reading  of  each  clause  of  this 
will,  it  is  apparent  that  this  testator  used  the  words,  "heirs," 
"  issue,"  and  "  children  "  indiscriminately,  giving  them  the  com- 
mon and  popular  meaning,  instead  of  their  strict  and  legal. 
When  such  use  of  those  words  is  made  by  the  testator,  the 
court  is  warranted  in  reading  them  interchangeably,  so  as  to 
give  the  will  such  construction  as  will  best  comport  with  the 
intention  of  the  testator  as  drawn  from  the  entire  instrument. 
(Butler  V.  Huestis,  68  111.  594,  18  Am.  Rep.  589;  Summers  v. 
Smith,  127  111.  645,  21  N.  E.  191 ;  Strain  v.  Sweeny,  163  111.  603, 
45  N.  E.  201 ;  Carpenter  v.  Van  Olinder,  127  111.  42,  19  N.  E.  868, 
2  L.  R.  A.  455,  II  Am.  St.  Rep.  92.) 

From  a  reading  of  the  whole  will,  and  in  the  light  of  the 
authorities  above  cited,  to  which  many  more  could  be  added, 
we  feel  constrained  to  hold  that  by  the  use  of  the  word  "  issue," 
in  the  last  provision  of  clause  7,  the  testator  meant  that  children 
should  survive  Matthew,  Peter  C,  and  Francis  G.  Gannon, 
or  some  one  of  them,  as  a  condition  upon  which  the  fee 
should  become  absolute,  and  that  upon  failure  of  such  children 
the  estate  should  vest  by  executory  devise  in  Joseph  E.  and 
Mary  L.  Gannon,  thereby  giving  to  Matthew,  Peter  C.,  and 
Francis  G.  Gannon  a  base  or  determinable  fee,  which  is  now 
held  by  Matthew  Gannon,  the  appellant,  as  the  survivor  of  the 
class.  As  against  such  an  estate  so  vested  in  Matthew  Gannon 
the  appellees  have  no  present  vested  interest.  Their  estate  is. 
in  mere  expectancy,  depending  upon  the  contingency  of  the 
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death  of  Matthew  Gannon  without  child  or  children  him  sur- 
viving. (Friedman  v.  Steiner,  107  111.  125.)  He  is  forty  years 
of  age,  has  been  married  nine  years,  and  has  not  now,  nor  has 
he  had,  a  child.  He  is  able-bodied,  healthy,  and  strong  and  in 
full  possession  of  all  his  faculties,  mental  and  physical,  necessary 
for  procreation.  The  law  indulges  no  presumption  that  he  will 
die  without  leaving  a  child  or  children.  "A  possibility  of  issue 
is  always  supposed  to  exist,  in  law,  unless  extinguished  by  the 
death  of  the  parties,  even  though  the  donees  be  each  of  them 
an  hundred  years  old."     (i  Cooley  Bl.  [3d  ed.],  book  2,  p.  124.) 

It  is  admitted  of  record  in  this  case  that  the  coal  underlying 
this  land  constitutes  its  chief  value,  and  the  remaining  question 
is,  does  the  mining  of  this  coal  by  appellant  constitute  such 
waste,  and  have  the  appellees  such  interest  as  entitles  them  to 
maintain  this  suit.  The  chancellor  found  for  the  appellees; 
found  that  appellant,  by  mining  these  lands,  was  committing 
waste;  granted  a  permanent  injunction;  appointed  a  receiver; 
authorized  him  to  proceed  with  the  mining  of  the  coal,  and 
directed  that  the  royalties  should  be  withheld  from  appellant; 
what  royalty  he  had  received  should  be  paid  to  the  receiver, 
the  money  invested,  and  appellant  simply  to  receive  the  net 
interest  or  income  during  his  natural  life.  Matthew  Gannon 
admits  that  he  has  taken  out  coal  to  the  value  of  $50,000,  and 
that  the  royalty  at  one-fourth  of  a  cent  per  bushel  amounts  to 
$8,000.  This  land  was  never  mined  during  the  life  of  the  tes- 
tator, nor  was  there  a  mine  opened  on  it  till  done  by  appellant. 

The  authorities  are  uniform  as  to  the  definition,  duration,  and 
extent  of  a  base  or  determinable  fee.  They  are  agreed  that  it 
is  a  fee-simple  estate;  not  absolute,  but  qualified.  Upon  the 
death  of  the  donee  his  widow  has  dower,  although  the  contin- 
gency may  have  happened  that  defeats  the  estate,  and  that 
within  the  general  acceptation  and  meaning  of  the  term  the 
person  seized  of  such  an  estate  is  not  chargeable  with  waste. 
But  there  has  been  ingrafted  into  equity  a  form  of  waste  not 
recognized  at  common  law,  which  is  termed  "  equitable  waste," 
and  of  which  courts  of  chancery  take  cognizance,  and  under  the 
theory  of  which  they  grant  relief  to  the  holders  of  contingent 
and  executory  estates.  Equitable  waste  is  defined  by  Mr.  Justice 
Story  to  consist  of  "  such  acts  as  at  law  would  not  be  esteemed 
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to  be  waste  under  the  circumstances  of  the  case,  but  which,  in 
the  view  of  a  court  of  equity,  are  so  esteemed  from  their  mani- 
fest injury  to  the  inheritance,  although  they  are  not  inconsistent 
with  the  legal  rights  of  the  party  committing  them."  (2  Story, 
Eq.  Jur.,  §  915.)  And  the  learned  jurist  gives  as  instances  of 
this  class  of  interference  where  the  mortgagor  fells  timber  on 
the  mortgaged  premises  to  the  extent  that  the  security  becomes 
insufficient;  where  a  tenant  for  life,  without  impeachment  for 
waste,  pulls  down  houses,  or  does  other  waste,  wantonly  and 
maliciously ;  and  he  adds :  "  For,  it  is  said  a  court  of  equity 
ought  to  moderate  the  exercise  of  such  a  power,  and^  pro  bono 
publico,  restrain  extravagant,  humorous  waste."  And  he  con- 
cludes :  "  In  all  such  cases  the  party  is  deemed  guilty  of  a 
wanton  and  unconscientious  abuse  of  his  rights,  ruinous  to  the 
interests  of  other  parties."  The  definition  given  above  is 
accepted  by  most  of  the  text-writers,  and  quoted  with  approval 
by  the  courts,  and  it  is  this  principle  the  appellees  (complainants 
below)  invoke,  and  insist  that  under  it  the  decree  of  the  Circuit 
Court  should  be  affirmed.  It  will  be  observed  that  no  certain 
criteria  are  set  forth  in  the  definition  by  which  courts  may  deter- 
mine when  the  rule  of  equitable  waste  applies,  but  it  is  said 
that  extravagant  and  humorous  waste  will  be  enjoined  pro  bono 
publico,  and  in  that  class  of  cases  where  the  writ  is  allowed  the 
party  will  be  deemed  guilty  of  a  wanton  and  unconscientious 
abuse  of  his  rights.  In  Turner  v.  Wright,  (6  Jur.  [N.  S.]  809, 
29  L.  J.  Ch.  598),  Lord  Chancellor  'Campbell  defines  equi- 
table waste  to  be  "  that  which  a  prudent  man  would  not  do  with 
his  own  property."  This  latter  statement  of  the  rule  is  the  most 
comprehensive  we  have  been  able  to  find,  and  seems  to  us  to  be 
a  safe  guide  in  our  consideration  of  the  case  before  us. 

So  far  as  we  can  learn,  this  is  the  first  time  this  question  has 
come  before  this  court,  and  we  have  not  been  cited  to  a  single 
American  case  where  the  writ  against  waste  was  granted  against 
the  donee  in  possession  of  a  fee-simple  estate  at  the  suit  of  an 
executory  devisee.  It  is  true  that  most  of  the  text-writers  have 
recognized  the  right  to  such  a  bill  and  have  uniformly  referred 
to  English  cases  for  the  authority.  On  the  contrary,  there  Is  a 
very  respectable  case  in  a  sister  State  that  such  a  suit  will  not  lie. 
In  Matthews  v.  Hudson    (81  Ga.  120,  7  S.  E.  286,  12  Am.  St. 
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Rep.  305),  the  facts  were :  Mrs.  Hudson,  in  1854,  devised  land 
to  a  trustee  for  her  son,  providing  that,  if  the  son  should  die 
without  issue,  the  trustee  was  to  sell  the  property,  and  divide 
the  proceeds  among  other  children  of  the  testatrix.  The  other 
children  brought  their  bill  to  construe  the  will,  claiming  a  con- 
tingent remainder,  charging  the  devisee  with  waste  in  cutting 
timber,  and  praying  injunction.  The  court  held  the  son  took  a 
fee  determinable  upon  his  dying  without  issue,  and  that  the 
other  children,  executory  devisees,  could  not  enjoin  him  from 
committing  waste.  After  a  full  consideration  of  the  case,  the 
court  say:  "We  think  the  judgment  denying  the  injunction  in 
the  present  case  ought  to  be  affirmed.  It  is  conceded  that,  if 
Hudson  [the  son]  took  a  fee  of  any  sort,  be  is  exempt  from  the 
supervision  of  chancery  in  respect  to  waste,  and  such  undoubt- 
edly is  the  law.  We  think  he  took  a  qualified  fee."  There  are 
other  cases  holding  that  before  one  can  maintain  such  an  action 
for  waste,  he  must,  at  the  time  the  waste  is  committed,  have 
title  to  the  land.  {Hughlett  v.  Harris,  i  Del.  Qi.  349,  12  Am. 
Dec.  104;  Gillett  v.  Tregansa,  13  Wis.  472.)  And  while  we  are 
not  prepared  to  say  with  the  Georgia  court  that  chancery  will 
in  no  case  restrain  waste  by  the  holder  of  a  base  fee,  we  hold 
that  it  should  only  interfere  in  those  cases  where  it  is  made  to 
appear  that  the  contingency  \rtiich  will  determine  the  fee  is 
reasonably  certain  to  happen,  and  the  waste  is  of  a  character 
that  we  can  say  the  party  charged  is  guilty  of  a  wanton  and 
unconscientious  abuse  of  his  rights.  Mr.  Washburn,  in  his 
treatise  on  Real  Property  (4th  ed.,  vol.  i,  p.  89,  §  86),  in  speak- 
ing of  the  incidents  of  a  determinable  fee,  says :  "  So  long  as 
the  estate  in  fee  remains,  the  owner  in  possession  has  all  the 
rights  in  respect  to  it  which  he  would  have  if  tenant  in  fee 
simple,  unless  it  be  so  limited  that  there  is  properly  a  rever- 
sionary right  in  another, —  something  more  than  a  possibility 
of  reverter  belonging  to  a  third  person, —  when,  perhaps,  chan- 
cery might  interpose  to  prevent  waste  of  the  premises." 

With  the  admitted  fact  that  appellant  is  but  forty  years  of 
age,  of  good  health,  and  possessed  pf  all  his  mental  and  physical 
faculties  for  procreation,  and  with  the  presumption  of  law  that 
he  will  have  issue,  the  expectant  estate  of  appellees  is  no  more 
than  a  possibility.    As  the  owner  of  the  fee,  appellant  owns  the 
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soil  and  all  that  is  beneath  and  above  it.  He  owns  the  coal  and 
the  other  minerals  below  the  sod,  as  much  as  the  grass  that 
grows  upon  it.  It  appears  the  coal  under  this  land  is  the  more 
valuable  part  of  the  estate.  The  coal  industry  of  this  State  is 
of  vast  importance  and  of  great  extent.  We  all  know  that  it  is 
becoming  a  common  practice  for  the  owners  of  lands  to  divide 
them  into  practically  two  distinct  estates,  and  to  sell  the  coal  and 
retain  the  surface.  The  authorities  say  the  writ  lies  pro  bono 
publico.  So  far  as  the  public  can  have  any  interest  in*  this 
matter,  it  lies  in  the  direction  of  having  the  mines  worked,  the 
coal  put  on  the  market  to  go  into  consumption  and  swell  the 
traiHc  and  business  of  its  citizens.  The  most  valuable  use  of 
this  land  is  for  mining  the  coal.  Appellant  has  a  fee-simple 
estate,  and  to  grant  the  contention  of  appellees  we  must  hold 
that  appellant  must  not  have  the  greatest  and  most  beneficial 
use  and  enjoyment  of  it,  because  it  is  possible  that  he  may  die 
without  leaving  children,  and  his  fee  be  determined.  It  is  also 
possible  that  all  of  the  appellees  may  die  before  the  appellant, 
and  yet  by  the  decree  appealed  from  this  valuable  estate  must  be 
withheld  from  him  who  owns  it,  the  funds  arising  from  it  kept 
under  the  control  of  the  court,  and  appellant  allowed  the  net 
interest  resulting  from  such  management.  Such  a  course  as 
this  is  not  in  unison  with  the  idea  of  a  fee  in  appellant,  and  not 
in  keeping  with  the  spirit  of  American  institutions  that  favors 
the  vesting  of  estates,  opposes  entailments,  and  endeavors  to 
secure  to  the  citizen  the  greatest  immediate  enjoyment  of  prop- 
erty consistent  with  law.  The  appellees  believed  that  it  would 
be  best  to  have  the  mine  continue,  and  the  chancellor  took  the 
same  view,  and  by  his  order  assumed,  through  the  receiver, 
perpetual  supervision  over  it.  In  the  light  of  such  facts,  are  we 
warranted  in  saying  that  appellant  was  making  such  use  of  this 
property  "  as  a  prudent  man  would  not  do  with  his  own  prop- 
erty ?  "  Can  we  say  that  it  is  such  extravagant,  humorous  waste 
that  a  court  of  equity  ought,  pro  bono  publico,  to  moderate  it? 
To  such  contention  we  cannot  assent.  Prudent  men  mine  their 
lands,  and  sell  the  minerals  and  ores.  They  sell  the  right  to 
others,  and  they  lease  them  upon  royalties,  and  we  cannot  say 
it  constitutes  equitable  waste. 
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The  decree  of  the  Circuit  Court  is  reversed,  and  the  cause 
remanded,  with  the  direction  to  that  court  to  dismiss  appellees' 
bill. 

Reversed  and  remanded. 


Note.— MEANING  OF  WORD  "ISSUE"  IN  A  WILL. 

(a)  General  rules  or  principles. 

(b)  Use  of  the  word  "  parent "  in  connection. 

(c)  Adopted  child. 

(d)  Illustrative  cases. 

(a)  General  rules  or  principles — The  primary  meaning  of  the  word 
"  issue  "  is  "  descendants."    (Leigh  v.  Norbury,  13  Ves.  340.) 

And  such  is  its  meaning  in  a  will,  unqualified  by  the  context  or  other 
proper  means  of  arriving  at  the  testator's  intent;  and  this  because  or- 
dinarily one  does  not  use  the  word  "  issue  "  as  applied  to  children.  (An- 
drews, J.,  Soper  V.  Brown,  136  N.  Y.  244,  250,  32  N.  E.  768.  See  and 
compare  Thomas  v.  Levering,  yz  Md.  451,  458,  21  Ati.  367,  23  id.  3.) 

When  by  a  will  personal  property  is  given  in  trust  to  pay  the  income 
to  a  person  during  life,  and  on  the  death  of  such  person  to  pay  the  prin- 
cipal sum  to  his  issue  then  living,  it  is  to  be  presumed  that  the  intention 
was  that  the  issue  should  include  all  lineal  descendants,  and  that  they 
should  take  per  stirpes,  unless  from  some  other  language  of  the  will  a 
contrary  intention  appears.  (Jackson  v.  Jackson,  153  Mass.  374,  26  N.  E. 
1112.) 

The  word  "  issue "  is  an  ambiguous  term.  It  may  mean  descendants 
generally  or  merely  children;  and  whether  in  a  will  it  shall  be  held  to 
mean  the  one  or  the  other  depends  upon  the  intention  of  the  testator  as 
derived  from  the  context  or  the  entire  will,  or  such  extrinsic  circum- 
stances as  can  be  considered.  In  England  at  an  early  day  it  was  held,  in 
its  primary  sense  when  not  restrained  by  the  context,  to  be  coextensive 
and  synonymous  with  descendants,  comprehending  objects  of  every  degree. 
But  it  came  to  be  apparent  to  judges  there  that  such  a  sense  given  to 
the  term  would  in  most  cases  defeat  the  intention  of  the  testator,  and 
hence  in  the  latter  cases  there  is  a  strong  tendency,  unless  restrained 
by  the  context,  to  hold  that  it  has  the  meaning  of  children.  It  will  at 
least  be  held  to  have  such  meaning  upon  a  slight  indication  in  other 
parts  of  the  will  that  such  was  the  intention  of  the  testator.  (Earl,  J., 
Palmer  v.  Horn,  84  N.  Y.  516,  519.) 

The  rule  is  that  the  word  "issue"  in  its  general  sense,  in  the  ab- 
sence of  any  indication  of  intention  to  the  contrary,  includes  in  its  mean- 
ing descendants  generally.  But  when  it  is  apparent  from  the  extrinsic 
circumstances,  proper  to  be  considered,  or  the  provisions  of  the  will, 
that  the  testator  intended  children,  its  meaning  will  be  so  limited.    (Chwatal 
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V.  Schreiner,  148  N.  Y.  683,  43  N.  E.  166;  Drake  v.  Drake,  134  N.  Y. 
220,  32  N.  E.  114;  Soper  v.  Brown,  136  N.  Y.  244,  249,  32  N.  E.  768; 
Daly  V.  Greenberg,  69  Hun,  228,  23  N.  Y.  Supp.  582;  Hilliker  v.  Best,  64 
App.  Div.  552,  72  N.  Y.  Supp.  301 ;  N.  Y.  Life  Ins.  &  Trust  Co.  v.  Viele, 
161  N.  Y.  II,  55  N.  E.  311;  Emmet  v.  Enimet,  67  App.  Div.  183,  73 
N.  Y.  Supp.  614.  And  see  Robins  v.  Quinliven,  79  Pa.  St.  333;  Pearce 
V.  Rickard,  18  R.  L  142,  26  Atl.  38;  Arnold  v.  Alden,  173  HI.  229,  50 
N.  E.  704;  Dexter  v.  Inches,  147  Mass.  324,  17  N.  K  551;  Parkhurst  v. 
Harrower,  142  Pa.  St.  432,  21  Atl.  826;  McPherson  v.  Snowden,  19  Md. 
197;  Taft  V.  Taft,  3  Dem.  86;  Matter  of  Cornell,  5  id.  88.) 

The  word  "  descendants  "  requires  a  stronger  explanatory  context  of  in- 
tention to  confine  it  to  children  than  the  word  "  issue."  (Ralph  v.  Car- 
rick,  II  Ch.  Div.  873.) 

(b)  TTae  of  word  "  parent "  in  connection. —  An  extension  of  the 
meaning  of  the  word  "  issue  "  will  be  restrained  if  will  shows  that  the  tes- 
tator intended  children,  as  for  instance  when  issue  are  directed  to  take 
parent's  share.  (Sibley  v.  Perry,  7  Ves.  Jr.  522;  Pruen  v.  Osborne,  11 
Sim.  132;  Smith  v.  Horsfall,  25  Beav.  628;  Stevenson  v.  Abingdon,  31 
Beav.  305;  Martin  v.  Holgate,  L.  R.  i  H.  L.  175.  And  see  Ralph  v.  Car- 
rick,  II  Ch.  Div.  873;  Jackson  v.  Jackson,  153  Mass.  374,  377,  26  N.  E. 
1 1 12;  Madison  v.  Larmon,  170  111.  65,  48  N.  E.  556;  King  v.  Savage, 
121  Mass.  303,) 

But  the  construction  is  not  to  be  limited  to  children  merely  by  the  fact 
that  the  correlative  term  "  parent "  is  used  in  connection  with  it.  (United 
States  Trust  Co.  v.  Tobias,  21  Abb.  N.  C.  392,  4  N.  Y.  Supp.  211,  denying 
the  authority  of  Sibley  v.  Perry,  supra.) 

The  word  "issue"  in  a  will,  when  used  in  correlation  to  "parent," 
in  the  absence  of  intention  otherwise,  means  children,  and  excludes 
remoter  descendants.  (Murray  v.  Bronson,  i  Dem.  217.  [The  opinion  of 
the  surrogate  contains  an  interesting  review  of  the  cases.]) 

(c)  Adopted  child — An  adopted  child  is  not  included  in  the  term 
"  issue."  (Jenkins  v.  Jenkins,  64  N.  H.  407,  14  Atl.  557.  And  see  Wyeth 
V.  Stone,  144  Mass.  441,  11  N.  E.  729.) 

That  it  may  be  so  included  (Hartwell  v.  Tefft,  19  R.  I.  644,  35  Atl.  882); 
but  so  held  upon  construction  of  a  statute. 

(d)  niustTBtive  cases — Where  testator  uses  the  word  "issue"  in 
one  clause  and  "  children "  in  several  others,  a  reasonable  construction 
is  that  testator  intended  the  distinction.  (Matter  of  Birks  [1899],  i  Ch. 
703.) 

The  words  "  issue  or  children  "  held  not'  to  mean  child  or  children,  but 
included  the  children  of  two  daughters  then  living,  and  the  issue  of  the 
deceased  children  by  right  of  representation.  (Hall  v.  Hall,  140  Mass. 
267,  2  N.  E.  700.) 

In  bequest  held  equivalent  of  children.  (Hopkin's  Trust,  9  Ch.  Div. 
131.) 

In  devise  held  to  mean  heirs  of  the  body.  (Roe  v.  Grew,  Wilm.  272; 
Kingsland  v.  Rapelye,  3  Edw.  Ch.  i.) 
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Kinney  vs.  Newbold. 
[Supreme  Court  of  Iowa,  Dec.  19,  1901;  88  N.  W.  328.] 

Distribution  of  Estate  —  Advancements  —  Settlement  of 
Disputed  Claims. 

1.  An  instrument  given  by  a  son  to  his  father,  wherein  he  acknowledged 

himself  indebted  in  a  certain  sum  as  an  advancement,  and  agreed 
to  pay  interest  thereon,  which  was  to  be  deducted  from  his  share 
of  the  estate,  is  an  evidence  of  indebtedness,  and  not  of  a  mere 
advancement;  and  the  subsequent  execution  of  a  will,  in  which 
the  same  was  not  recognized,  did  not  convert  the  alleged  advance- 
ment into  a  gift. 

2,  Where  an  executor  held  a  claim  against  the  testator's  son,  amount- 

ing to  more  than  such  son's  share,  which  the  son  alleged  was  an 
advancement,  and  became  a  gift  by  th«  subsequent  execution  of 
the  will,  and  the  executor  delivered  possession  thereof  to  the  son 
on  his  executing  a  receipt  in  full  payment  of  his  share,  the  receipt 
will  be  deemed  binding  as  a  settlement,  and  the  executor  cannot 
be  charged  with  the  payment  of  a  further  sum  on  account  of  the 
son's  interest,  whether  the  instrument  be  deemed  evidence  of  a  debt 
or  an  advancement. 

Appeal  from  District  Court,  Henry  county ;  W.  S.  Withrow, 
Judge. 

The  appellant  filed  objections  in  the  lower  court  to  the  final 
report  of  defendant  as  administrator,  and  asked  an  order  of  dis- 
tribution of  the  estate  by  which  appellant  should  receive  a  further 
sum  by  way  of  distributive  share  than  allowed  him  by  the  report 
His  application  was  refused,  and  he  appeals. 

Affirmed. 

R,  S.  Galer,  for  appellant. 

Babb  &  Babb,  for  appellee. 

McClain^  J. —  It  appears  that  Jacob  S.  Kinney  died  in  1897, 
leaving  a  will,  which  was  duly  probated,  defendant  being  ap- 
pointed executor.    Among  the  papers  of  the  estate  was  found  an 
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instrument  reading  as  follows :  "  Mt.  Pleasant,  Iowa,  March  20, 
1900.  I,  Martin  L.  Kinney,  son  of  Jacob  S.  Kinney,  hereby  ac- 
knowledge myself  indebted  to  Mr.  Jacob  S.  Kinney  in  the  sum  of 
twenty-one  hundred  ($2,100)  dollars  as  an  advancement  on  my 
share  of  his  estate  after  his  death,  and  I  hereby  agree  and  promise 
to  pay  said  estate,  with  4  per  cent,  interest  from  this  date  on  said 
sum  (the  above  amount),  which  is  to  be  deducted  from  my  inter- 
est in  said  estate,  for  value  received.  No  statute  of  limitations 
to  interfere  with  this  agreement  to  make  same  null  and  void,  etc. 
The  above  being  a  part  of  my  interest  in  said  his  estate.  M.  L. 
Kinney."  Some  dispute  arose  in  the  settlement  of  the  estate  as 
to  whether  this  obligation,  signed  by  appellant,  constituted  an  as- 
set on  which  appellant  was  liable ;  and  finally  an  arrangement  was 
made  between  the  executor  and  appellant  by  which  the  instru- 
ment was  surrendered  to  appellant  on  his  executing  a  receipt  as 
follows:  "Mt.  Pleasant,  Iowa,  Aug.  11,  1899.  Received  of 
J.  G.  Newbold,  administrator  of  the  estate  of  Jacob  S.  Kinney, 
deceased  (a  note  treated  as  cash),  seventeen  hundred  and  nineteen 
dollars  and  sixty-three  cents,  amount  due  me  in  full  from  the 
estate  of  my  father,  Jacob  S.  Kinney,  deceased,  in  final  settle- 
ment of  said  estate  by  the  administrator,  J.  G.  Newbold.  M.  L. 
Kinney.  $1,719.63.  Voucher  23."  Appellant  contends  that  the 
instrument  executed  by  him  to  deceased  evidenced  an  advance- 
ment, and  not  a  debt,  and  that  the  subsequent  execution  of  the 
.  will  converted  the  advancement  into  a  gift,  under  the  well-recog- 
nized rule  that  advancements  prior  to  the  making  of  a  will,  and 
not  by  the  testator  deducted  from  or  recognized  as  an  offset  to  the 
share  given  by  the  will,  will  not  be  taken  into  account  in  reduc- 
tion of  a  devise  under  the  will.  (In  re  Lyon's  Estate,  70  Iowa, 
375,  30  N.  W.  642;  McCormick  v.  Hanks,  105  Iowa,  639,  75 
N.  W.  494.)  This  instrument,  however,  as  it  seems  to  us,  shows 
something  more  than  an  advancement.  It  is  an  acknowledgment 
of  indebtedness,  and  includes  an  agreement  and  promise  to  pa/ 
the  sum  of  money,  with  interest,  coupled  with  the  further  pro- 
vision that  the  amount  named  is  to  be  deducted  from  appellant's 
interest ;  the  evident  intention  being  that  the  sum  called  for  should 
not  be  paid  until  the  death  of  Jacob  S.  Kinney,  and  that  on  his 
death  it  should  be  satisfied  by  deduction  from  any  devise  made 
to  him.    It  is  well  sfettled  that  a  devise  to  one  indebted  to  testator 
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does  not  extinguish  the  debt,  and  the  amount  of  such  indebted- 
ness, if  remaining  unsatisfied  until  testator's  decease,  is  to  be  di- 
minished, as  far  as  necessary,  for  the  satisfaction  of  the  indebted- 
ness. (2  Woerner,  Admn.  [2d  ed.]  976;  Schouler,  Exrs.  [3d  ed.] 
470.)  It  would  seem,  therefore,  that  appellant  was  indebted  to 
the  estate  at  least  to  the  extent  of  his  interest  therein,  and  has  no 
remaining  claim  under  the  will.  At  the  time  of  the  execution  of 
the  receipt  above  set  out  there  could  be  a  legitimate  controversy 
as  to  whether  appellant  did  not  owe  to  the  estate,  beyond  the 
amount  of  his  interest  under  the  will,  the  balance  of  the  sum 
called  for  by  his  written  obligation ;  while  it  might  also  be  legiti- 
mately contended  on  the  other  hand  that  the  obligation  was  evi- 
dence of  a  gift  or  advancement,  which  should  not,  to  any  extent, 
be  charged  against  him  in  the  distribution  of  the  assets  of  the 
estate.  These  questions  were  questions  of  law,  and  not  of  fact. 
In  the  settlement  of  these  controversies  as  to  the  legal  effect  of 
the  instrument  it  could  be  agreed,  as  it  was,  that  appellant  should 
be  relieved  from  liability  for  any  sum  in  excess  of  his  share  in 
the  estate,  in  consideration  of  his  relinquishment  of  such  share  in 
full  satisfaction  of  the  obligation  evidenced  by  the  instrument. 
This  is  exactly  what  was  done.  In.  case  of  a  disputed  claim,  the 
creditor  is  bound  by  an  acceptance  of  a  portion  of  the  debt  in  full 
accord  and  satisfaction  of  the  whole,  (i  Cyc.  Law  &  Proc.  329.) 
The  receipt  was  executed,  and  the  written  instrument  was  deliv- 
ered to  appellant  and  destroyed.  After  the  execution  of  the  re- ' 
ceipt,  the  executor  proceeded  at  once  to  distribute  the  balance  of 
the  assets  of  the  estate,  and  nothing  remains  in  his  hands  for  fur- 
ther distribution.  It  seems  clear,  therefore,  that  the  receipt  is 
binding  as  a  settlement,  and  that  the  executor  should  not  be 
charged  with  the  payment  of  any  further  sum  to  appellant  on  ac- 
count of  the  interest  released  by  such  receipt,  no  matter  what  may 
Jbe  the  view  of  the  court  as  to  the  legal  effect  of  the  instrument. 
Either  of  the  views  above  suggested  would  support  the  action  of 
the  lower  court,  and  its  decision  is,  therefore,  affirmed. 
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Russell  vs.  Smith  et  al. 

[Supreme  Court  of  Iowa,  Dec.  21,  1901;  88  N.  W.  361.] 

Partition  —  Estates  —  Advancements  —  Witnesses  — 
Transaction  with  Deceased  Person  —  Parol  Evidence  — 
Written  Instruments  —  Contradiction  —  Land  —  Pur- 
chase OF  Heir's  Share  —  Debts  of  Heir. 

1.  In  partition  of  real  estate  between  the  heirs  of  a  decedent,  other  heirs 

interested  in  the  estate  are  incompetent  to  prove  that  a  note  held 
by  the  deceased  against  one  of  the  heirs  did  not  represent  a  debt, 
but  an  advancement,  under  Code,  S  4604,  providing  that  no  party 
to  an  action,  nor  any  party  interested  in  the  event  thereof,  nor  any 
person  from,  through,  or  under  whom  any  such  party  or  inter- 
ested person  claims,  shall  be  examined  concerning  any  personal 
transaction  with  a  deceased  person. 

2.  In  partition  of  land  between  heirs,  evidence  that  a  note  given  by  one 

of  the  heirs  to  the  decedent  did  not  evidence  a  debt,  but  an  ad- 
vancement, was  incompetent,  as  tending  to  contradict  the  terms  of 
the  note. 

3.  Where  a  decedent  has  made  an  advancement  to  an  heir,  a  purchaser 

of  the  heir*s  share  of  the  decedent's  land  takes  the  land  subject 
to  the  advancement,  though  he  purchases  without  notice  thereof. 

4.  A  purchaser  of  an  heir's  share  of  the  decedent's  real  estate  pending 

administration  does  not  take  the  land  subject  to  a  debt  which  the 
heir  owed  to  the  deceased,  the  claim  not  being  a  lien  on  the  heir's 
property  until  reduced  to  judgment. 

Appeal  from  District  Court,  Louisa  county ;  W.  S.  Withrow, 
Judge, 

Suit  for  the  partition  of  certain  real  estate.  From  a  decree  es- 
tablishing plaintiff's  interest  as  claimed,  denying  certain  advance- 
ments claimed  to  have  been  made  to  plaintiff's  grantor,  and  order- 
ing partition,  defendants  appeal. 

B.  F.  Van  Dyke,  for  appellants. 

C.  A.  Carpenter  and  E,  B.  Tucker,  for  appellee. 

Deemer,  J. —  Henry  Stahley  died  intestate  November  26,  1898, 
seized  of  the  land  in  controversy.  He  left  surviving  several  chil- 
dren, among  whom  was  George,  who  inherited  one-ninth  of  the 
real  estate  left  by  the  deceased.    March  4,  1899,  George  conveyed 
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to  plaintiff,  by  warranty  deed,  all  his  interest  in  the  real  estate 
left  by  his  deceased  father.  Thereafter  plaintiff  brought  suit  in 
partition,  making  all  the  other  heirs  and  their  grantors  parties 
defendant.  These  defendants  pleaded  that  George  had  no  inter- 
est in  the  real  estate  conveyed  to  plaintiff ;  that  his  father  during 
his  lifetime  had  advanced  him  more  than  the  value  of  his  interest 
in  the  land. 

There  are  but  two  questions  in  the  case :  First*,  did  the  deceased 
make  an  advancement  to  his  son  George,  as  claimed?  And,  sec- 
ond, if  he  did,  does  plaintiff  take  the  land  subject  thereto?  The 
evidence  shows  that  at  the  time  of  the  death  of  the  senior  Stahley 
he  held  notes  against  his  son  George  amounting  to  something  over 
$4,700.  To  prove  that  these  did  not  represent  a  debt,  but  should 
be  treated  as  an  advancement,  defendants  offered  the  testimony 
of  two  of  the  other  heirs  of  the  estate.  This  evidence  was  clearly 
incompetent,  under  section  4604  of  the  Code,  and  for  the  further 
reason  that  it  tends  to  contradict  the  terms  of  the  note.  (Gerth 
v.  Engler,  71  Iowa,  616,  33  N.  W.  131 ;  Mason  v.  Mason,  72  Iowa, 
4S7»  34  N.  W.  208.) 

If  the  evidence  established  an  advancement  to  the  son,  then 
plaintiff  would  take  the  land  subject  thereto,  although  he  had  no 
notice  thereof  before  purchasing.  But,  as  there  was  no  advance- 
ment, the  question  remains,  does  a  purchaser  of  real  estate  from 
an  heir  pending  administration  on  the  estate  of  the  deceased  take 
it  subject  to  the  debts  of  that  heir?  Herrick  &  D.  Prob.  Law 
(2d  ed.),  pp.  387,  388,  seems  to  hold  that  he  does.  But  we  do  not 
regard  this  statement  as  correct.  True,  we  have  held  that  a 
purchaser  takes  subject  to  an  advancement  to  an  heir,  whether 
with  or  without  notice.  (Finch  v.  Garrett,  102  Iowa,  386,  71 
N.  W.  429;  Pinckney  v.  Pinckney  [Iowa],  87  N.  W.  406.)  But 
we  have  never  held  that  he  takes  subject  to  a  debt.  Indeed,  the 
contrary  seems  to  be  the  rule  in  this  State.  (Rider  v.  Clark,  54 
Iowa,  292,  6  N.  W.  271.)  This  doctrine  is  also  supported  by 
the  weight  of  authority,  as  well  as  of  sound  reason.  (La  Fay  v. 
La  Fay,  43  N.  J.  Eq.  206,  10  Atl.  266,  3  Am.  St.  Rep.  302 ;  Sartor 
V.  Beaty,  25  S.  C.  293 ;  Proctor  v.  Newhall,  17  Mass.  81 ;  Mann 
V.  Mann,  12  Heisk.  245;  Scobee  v.  Bridges,  87  Ky.  427,  9  S.  W. 
299;  Steele  v.  Frier  son,  85  Tenn.  430,  3  S.  W.  649.)  That  there 
are  authorities  to  the  contrary  is  conceded,  but  they  fail  to  note 
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the  manifest  distinction  between  a  debt  and  an  advancement. 
(See  Oxsheer  v.  Nave  [Tex.],  40  S.  W.  7,  37  L.  R.  A.  98,  and 
cases  cited.)  There  may  be  cases  where,  on  account  of  the  in- 
solvency of  the  debtor,  or  for  some  other  cause,  equity  will  in- 
terfere for  the  protection  of  the  estate,  but  this  is  not  one  of 
them.  There  is  no  showing  that  George  Stahley  is  insolvent,  and 
no  reason  for  not  applying  the  general  rules  of  law  hitherto 
stated.  The  administrator  holds  a  claim  against  Stahley,  which 
it  is  his  duty  to  enforce.  This  claim  is  not  a  lien  on  Stahley's 
property  until  reduced  to  judgment.  To  administer  on  the  estate 
of  a  deceased  in  a  partition  proceeding,  and  to  adjust  claims  in 
behalf  of  and  against  the  estate,  would  be  novel,  to  say  the  least. 
Under  the  authority  of  the  Rider  case,  we  are  constrained  to 
hold  that  the  debt  of  George  Stahley  cannot  be  deducted  from 
the  share  of  the  real  estate  of  his  deceased  father,  and  that  the 
decree  should  be,  and  it  is,  affirmed. 


BowEN  vs.  Lansing  et  al. 
[Supreme  Court  of  Michigan,  Dec.  21,  1901;  88  N.  W.  384.I 

Land  Contract  —  Death  of  Vendor  —  Interest  of  Heir  — 
Levy  of  Execution. 

The  interest  of  a  vendor  in  land  held  by  the  vendee  under  a  contract  of 
purchase,  on  death  of  the  vendor  goes  to  his  administrator  as  per- 
sonalty, and  is  not  subject  to  sale  on  execution  against  the  heir. 

Appeal  from  Circuit  Court,  Wayne  county,  in  chancery ;  Morse 
RoHNERT^  Judge. 

Suit  by  Herbert  Bowen,  as  administrator  of  the  estate  of  Angus 
Keith,  deceased,  against  James  B.  W.  Lansing  and  another.  From 
a  decree  in  favor  of  defendants,  complainant  appeals. 

Reversed. 

Bowen,  Douglas  &  Whiting,  for  appellant. 

John  H.  Patterson  {Clarke,  Durfee  &  Allor,  of  counsel),  for 
appellees. 

Vol.  VII  — 18 
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Hooker,  J. —  Angus  Keith,  an  incompetent  person,  being  pos- 
sessed of  certain  land  upon  Gross  Isle,  contracted  by  an  ordinary 
land  contract,  through  his  legally  appointed  guardian,  the  Union 
Trust  Company,  to  convey  it  to  Lulu  D.  Wormer.  The  pur- 
chase price  was  $2,500,  $500  of  which  was  paid  at  the  time  the 
contract  was  made.  Before  full  payment,  but  after  a  part  of  the 
purchase  money  had  been  paid,  and  after  the  vendee  had  been 
put  in  possession  under  the  contract  (according  to  complainant's 
claim),  Mr.  Keith  died,  leaving  as  his  sole  heir  his  son,  A.  Doug- 
las Keith.  The  complainant,  Bowen,  was  appointed  administrator 
of  Keith's  estate,  which  consisted  of  $50  worth  of  household 
property  and  his  interest  in  the  lands  contracted  to  Wormer. 
Claims  aggregating  $400  or  $500  have  been  presented,  and  the 
administrator  has  no  means  with  which  to  pay  them,  aside  from 
the  money  due  or  to  become  due  upon  Wormer's  contract, 
amounting  to  upwards  of  $2,000.  Angus  Keith  died  on  January 
24,  1899,  and  on  the  7th  day  of  February,  1899,  defendant  Lan- 
sing, a  judgment  creditor  of  A.  Douglas  Keith,  caused  his  co- 
defendant,  Stewart,  a  sheriff,  to  levy  a  writ  of  fieri  facias  in  favor 
of  Lansing  upon  the  interest  of  said  A.  Douglas  Keith  in  said 
premises,  and  to  advertise  the  same  for  sale.  This  was  about  a 
month  previous  to  complainant's  appointment  as  administrator. 
After  said  levy  the  administrator  filed  this  bill  to  remove  the 
cloud  from  the  title  caused  by  defendant's  levy,  alleging  the  fore- 
going facts,  and  that  Wormer  was  ready  to  pay  the  purchase 
money  when  he  could  obtain  a  clear  title  to  the  premises,  but  re- 
fused payment  until  this  cloud  should  be  removed.  Subsequently 
defendant  Lansing  purchased  the  premises  at  the  sheriff's  sale. 
Counsel  seem  to  agree  that  the  only  question  raised  is  whether 
the  interest  of  Angus  Keith  in  this  land  descended  to  A.  Douglas 
Keith,  so  as  to  be  subject  to  a  levy.  Complainant  contends  that  it 
is  personal  property,  and,  therefore,  belongs  to  the  administrator, 
and  that  it  was  not  subject  to  such  levy.  Defendant  maintains 
that  it  is  an  interest  in  lands,  which  descended  to  the  heir,  by 
operation  of  law,  upon  the  death  of  the  ancestor,  subject  to  the 
rights  of  creditors,  and  that  it  was  susceptible  to  a  levy  for  the 
debts  of  the  heir,  subject  to  such  rights  as  creditors  may  have. 
When  we  shall  have  determined  the  character  of  the  interest  re- 
maining in  a  vendor  of  land  held  by  the  vendee  upon  contract  of 
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purchase  merely,  we  shall  have  gone  far  in  ascertaining  whether 
it  is  such  as  will  descend  to  the  heir  as  real  estate,  or  go  to  the 
administrator  as  personalty.  In  the  early  case  of  Wing  v.  Mc- 
Dowell (Walk.  Ch.  i8i),  it  was  said:  "At  law  a  contract  for 
the  purchase  of  land  gives  the  vendee  no  interest  in  the  land ;  but 
the  rule  is  otherwise  in  equity,  which  considers  the  vendor,  as  to 
the  land,  a  trustee  for  the  purchaser,  and  the  vendee,  as  to  the 
money,  a  trustee  for  the  seller.  In  equity  the  land  belongs  to  the 
vendee,  and  may  be  sold,  devised,  or  incumbered  by  him,  and  on 
his  death  will  descend  to  his  heirs.  (Sexton  v.  Slade,  7  Ves.  265, 
274;  Paine  v.  Meller,  6  id.  353;  Champion  v.  Brown,  6  Johns. 
Ch.  398,  10  Am.  Dec.  343.)  It  must  be  taken,  however,  subject 
to  the  rights  of  the  vendor  under  the  contract.  And,  McDowell 
having  an  equitable  interest  in  the  land  under  the  contract,  the 
mortgage  from  him  to  Simmons  was  an  equitable  mortgage  of 
that  equitable  interest."  This  was  emphasized  by  Fitzhugh  v. 
Maxwell  (34  Mich.  138),  where  it  was  again  said  that  the  legal 
title  remained  in  the  vendor  as  a  trust,  and  that  his  only  equitable 
claim  upon  it  was  by  way  of  security  for  his  debt  in  the  nature  of 
a  vendor's  lien,  which  could  only  be  made  effective  to  devest  the 
vendee's  equitable  title  by  a  sale  through  proceedings  to  foreclose 
the  vendor's  lien.  In  Walker  v.  Casgrain  (loi  Mich.  608,  60 
N.  W.  292),  it  was  said:  "While  complainant  holds  the  legal 
title,  defendant  Casgrain  is  the  owner  in  equity.  The  claim  of 
the  vendor  is  but  an  ordinary  money  debt,  secured  by  the  con- 
tract." (See  also  Corey  v.  Smalley,  106  Mich.  260,  64  N.  W.  13, 
58  Am.  St.  Rep.  474 ;  O'Brien  v.  Evans,  107  Mich,  623,  65  N.  W. 
571.)  Many  authorities  are  cited  by  counsel  for  the  complainant 
in  support  of  their  contention  that  a  vendor's  interest  is  not  real 
estate,  and  does  not  pass  to  the  heir,  but  is  personalty,  and  goes 
to  the  administrator.  The  rule  is  so  stated  in  11  Am.  &  Eng. 
Encyc.  of  Law  (2d  ed.),  p.  843,  where  the  authorities  are  collected 
representing  the  States  of  Arkansas,  Indiana,  Massachusetts,  New 
York,  Pennsylvania,  Illinois,  and  Wisconsin.  (See  also  Warv. 
Vend.  189,  and  authorities  cited;  Sugd.  Vend.  marg.  p.  177.)  In 
Scott  V.  Davis.  ( [Mo.],  42  S.  W.  717),  the  court  quotes  with  ap- 
proval from  22  Am.  &  Eng.  Encyc.  of  Law,  1065,  the  following 
language,  viz. :  "  The  personal  representative  of  the  vendor  is 
generally  the  proper  party  to  enforce  specific  performance  when 
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the  purchase  money  is  unpaid,  after  the  death  of  the  vendor,  al- 
though, if  a  conveyance  has  to  be  made,  the  vendor's  heirs  or 
devisees  may  also  be  necessary  parties."  (Citing  Pom.  Cont.,  §  49 ; 
Fry,  Spec.  Perf.,  §  515 ;  Perry's  Admrs.  v.  Roberts,  23  Mo.  221 ; 
Leeper  v.  Lyon,  68  Mo.  216;  Butler  v.  Gage  [Colo.],  23  Pac.  462; 
Hill  V.  Proctor,  10  W.  Va.  59;  Angell  v.  Steere,  16  R.  I.  200,  14 
Atl.  81;  Potter  V.  Ellice,  48  N.  Y.  323.)  As  the  foregoing 
authorities  indicate  that  the  vendor's  title  is  only  a  trust 
coupled  with  an  interest  by  way  of  security  for  a  debt, 
which  is  personalty,  so  the  following  (cited  by  counsel)  are  in 
harmony  in  holding  that  the  vendee  is  the  cestui  que  trust  as  to 
the  legal  title,  and  that  his  interest  is  real  property,  and  descends 
to  his  heirs  (in  equity),  who  are  the  proper  ones  to  file  a  bill  for 
specific  performance.  {Champion  v.  Brown,  6  Johns.  Ch.  400, 
10  Am.  Dec.  343 ;  Pom.  Cont.,  §  494 ;  Lavender  v.  Abbott,  30  Ark. 
172;  Palmer  v.  Morrison,  104  N.  Y.  132,  10  N.  E.  144;  Bender 
V.  Luckenbach,  162  Pa.  St.  22,  29  Atl.  295,  296;  Sutter's  Heirs  v. 
Ling,  25  Pa.  St.  466;  Miller's  Admr.  v.  Miller,  25  N.  J.  Eq.  354; 
Skinner  v.  Newberry,  51  111.  203;  Lewis  v.  Smith,  9  N.  Y.  502, 
61  Am.  Dec.  706;  Smith  v.  Gage,  41  Barb.  60;  Potter  v.  Ellice, 
supra;  Denham  v.  Cornell,  67  N.  Y.  556;  Compo  v.  Iron  Co.,  49 
Mich.  44,  12  N.  W.  901 ;  House  v.  Dexter,  9  Mich.  246;  Baxter 
v.  Robinson,  1 1  Mich.  522 ;  Gustin  v.  School  Dist.,  94  Mich.  502, 
54  N.  W.  156,  34  Am.  St.  Rep.  361.)  It  is  clear  that  upon  the 
death  of  the  vendor  the  chose  in  action,  with  the  security  repre- 
sented by  the  contract,  became  a  part  of  the  personal  assets  of  the 
estate,  and  the  interest  of  A.  Douglas  Keith  therein  was  prospec- 
tive merely,  and  contingent  upon  the  course  of  administration.  If 
the  legal  title  descended  to  him,  he  held  it  merely  by  a  tenure  anal- 
ogous to  that  of  a  "  dry  trustee,"  for  such  person  as  should  be- 
come entitled  to  it  by  payment  of  the  contract  price,  or  by  pur- 
chase upon  foreclosure  of  the  lien;  and  he  had  no  interest  that 
could  be  acquired  by  sale  on  execution.  {Battle  v.  Petway,  ,27 
N.  C.  576,  44  Am.  Dec.  59 ;  Boardman  v.  Willard,  73  Iowa,  20,  34 
N.  W.  487 ;  Robinson  v.  Chapline,  9  Iowa,  91 ;  Hollingsworth  v. 
Trueblood,  59  Ind.  542 ;  Cox  v.  Arnsmann,  76  Ind.  210 ;  Bostick 
V.  Keiser,  4  J.  J.  Marsh.  597,  20  Am.  Dec.  237 ;  Williams  v.  Ful- 
lerton,  20  Vt.  346;  Townsley  v.  Barber,  27  id.  417;  Rankin  v. 
Bancroft,  114  111.  441,  3  N.  E.  97;  CampAeld  v.  Johnson,  5  N.  J. 
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Eq.  245.)  We  are  of  the  opinion  that  the  execution  debtor, 
A.  Douglas  Keith,  had  no  interest  in  the  land  subject  to  sale  on 
execution,  and  that  the  purchaser  took  no  title  by  his  purchase 
at  such  sale. 

The  decree  of  the  Circuit  Court  will  be  reversed,  and  complain- 
ant may  take  a  decree  in  accordance  with  the  prayer  of  his  bill, 
with  costs  of  both  courts.    The  other  justices  concurred. 


NoTE.-^  EFFECT  OF  DEATH  ON  EXECUTORY  CONTRACTS  FOR 
SALE  OF  REAL  ESTATE. 

(a)  General  rulies  or  principles. 

(b)  Options. 

(c)  Parties. 

(d)  Illustrative  cases. 

(a)  General  rules  or  principles. —  At  common  law  if  a  man  made  a 
will  devising  specific  real  property,  and  before  his  death  contracted  to 
sell  the  same,  this  was  deemed  to  be  a  revocation  of  his  will  as  to  this 
specific  property.  This  was  based  upon  the  theory  that  the  will  operated 
upon  the  real  estate  as  the  testator  possessed  it  at  the  time  of  making 
it.  In  1837  in  England  a  statute  (7  Wm.  IV  and  i  Vict,  chap.  26,  §  23) 
was  passed,  which  provided  that  no  conveyance  of  real  estate  made  after 
the  execution  of  the  will  could  prevent  the  operation  of  the  will  upon 
such  portion  of  the  estate  as  the  testator  had  power  to  dispose  of  at 
his  death.  Most  of  the  American  States  have  similar  statutes,  or  else 
have  adopted  the  substance  of  its  provisions  by  construction,  on  the 
ground  of  their  reasonableness  and  conformity  to  the  probable  intention 
of  testators.     (Estate  of  Lcfebre,  100  Wis.  192,  75  N.  W.  971.) 

The  general  rule  in  regard  to  contracts  for  the  sale  of  land  is  that 
the  owner  of  the  real  estate  from  the  time  of  the  execution  of  a  valid 
contract  for  such  sale  is '  to  be  treated  as  the  owner  of  the  purchase 
money,  and  the  purchaser  of  the  land  is  treated  as  the  equitable  owner 
thereof.  The  vendor  is  deemed  in  equity  to  stand  seized  in  the  land 
for  the  benefit  of  the  purchaser,  and  the  latter,  even  before  the  convey- 
ance to  him*  can  devise  the  same,  and  it  descends  to  his  heir,  and  the 
land  wlych  was  agreed  to  be  sold  has  been  turned  into  money  belong- 
ing to  the  vendor.  Courts  of  equity  regard  that  as  done  which  ought 
to  be  done;  they  look  at  the  substance  of  things,  and  not  at  the  mere 
form  of  agreements,  to  which  they  give  the  precise  effect  which  the  par- 
ties intended.  It  is  presumed  that  the  vendor  in  agreeing  to  sell  his 
land  intends  that  his  property  shall  assume  the  character  of  the  prop- 
erty into  which  it  is  to  be  converted,  and  it  cannot  be  denied  that  it  is 
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competent  for  the  owner  of  land  thus  to  make  such  land  into  money 
at  his  sple  will  and  pleasure.  If  the  vendor  die  prior  to  the  comple- 
tion of  the  bargain,  provided  there  have  been  no  default,  the  heir  of 
the  vendor  may  be  compelled  to  convey,  and  the  proceeds  of  the  land 
will  go  to  the  executors  as  personal  property.  (Peckham,  J.,  William  v.^ 
Haddock,  145  N.  Y.  144,  39  N.  E.  825,  citing  Story  Eq.,  §§  790,  791,  1212; 
Sugd.  Vend.  [8th  Am.  ed.l  270,  273;  Baden  v.  Pembroke,  2  Vern.  Ch. 
213;  Fletcher  v.  Ashburner,  i  Brown  Ch.  497;  Eaton  v.  Sawxter,  6  Sim. 
517;  Farrar  v.  Earl  of  Winterton,  5  Beav.  i;  Livingston  v.  Newkirk,  3 
Johns.  Ch.  312;  Champion  v.  Brown,  6  id.  398;  Craig  v.  Leslie,  3  Wheat 
563.  And  see  Whittaker  v.  Whittaker,  4  Brown  Ch.  31;  Thomson  v. 
Smith,  63  N.  Y.  301,  303 ;  Masterson  v.  Pullen,  62  Ala.  145 ;  Johnson  .v. 
Corbett,  11  Paige,  265;  Sample  v.  Lyons,  59  App.  Div.  456,  69  N.  Y.  Supp. 
378 ;  Keep  v.  Miller,  42  N.  J.  Eq.  100,  6  Atl.  495  and  note;  Miller  v.  Miller, 
25  N.  J.  Eq.  354;  Adams  v.  Harris,  47  Miss.  144.) 

It  is  conceded  that  the  rule  does  not  obtain  when  there  is  clear  evi- 
dence of  intention  otherwise.     (Williams  v.  Haddock.) 

An  intestate  was,  at  the  time  of  his  death,  under  a  contract  to  pur- 
chase realty,  which  the  vendor  might  have  specifically  enforced,  but 
which  he  afterward  rescinded,  under  a  power  thereby  reserved  to  him; 
held,  that  the  heir-at-law  of  the  intestate  was  entitled  to  receive  the  pur- 
chase money  out  of  the  intestate's  personal  estate.  (Hudson  v.  Cook, 
L.  R.  13  Eq.  417.) 

The  court  says,  p.  420,  "The  principle  is  that  where  a  contract  is  en- 
tered into  between  an  intestate  and  another  person,  and  the  contract 
has  not  been  completed  at  the  intestate's  death,  the  money  and  the  land 
are  to  go  as  if  the  contract  had  been  actually  carried  into  execution,  and 
I  think  the  plaintiff  is  entitled  to  have  the  money  which  would  have  been 
applied  in  the  purchase  given  to  him  instead  of  the  land  itself.  The 
right  of  a  vendor  to  put  an  end  to  the  contract  does  not  in  the  slightest 
degree  affect  the  right  of  the  heir-at-law  to  insist  upon  the  benefit  of  the 
contract,  assuming  that  the  vendor  might,  if  he  had  been  otherwise 
minded,  have  specifically  enforced  the  contract  against  the  intestate." 

A  testator  in  whom  was  the  legal  title  to  land,  which  he  had  sold  by 
a  written  contract,  can  transfer  by  his  will  both  such  title  and  notes 
given  on  account  of  the  purchase,  and  the  devisee  will  stand  toward  the 
purchaser  in  the  same  position  that  the  testator  did.  (Atwood  v.  Weems, 
99  U.  S.  183.) 

Vendor  may  devise  land,  contracted  to  be  sold,  to  another  person,  and 
the  devisee  will  take  the  title  charged  with  a  trust  for  the  benefit  of 
the  contract  vendee.  The  contract  will  pass  to  the  executors  of  the 
vendor,  who  will  be  entitled  to  enforce  it  and  who  will  hold  the  money 
for  the  creditors  of  their  testator  or  for  the  devisee.  (McCarty  v. 
Myers,  s  Hun,  83.) 

If  the  contract  vendee  fail  to  perform,  the  devisee  will  become  the 
absolute  owner  of  the  fee,  but  the  devisee  should  notify  him  that  prompt 
payment  will  be  exacted.  (Id.) 
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Upon  a  contract  by  the  decedent  for  the  purchase  of  land  where  the 
land  has  not  been  conveyed  to  him,  nor  the  purchase  money  paid,  the 
land  contracted  for  is,  in  equity,  considered  as  real  estate,  and  as  be- 
longing to  the  heirs  of  the  decedent.  And  the  unpaid  purchase  money 
is  primarily  chargeable  upon  his  personal  estate,  and  is  to  be  paid  by  his 
executors  or  administrators,  for  the  benefit  of  such  heirs.  (Johnson  v. 
Corbctt,  II  Paige,  265.) 

If  a  testator  devises  to  A.  certain  lands,  and  afterward  contracts  for 
the  sale  of  them,  the  devisee  takes  only  the  naked  legal  title,  because  the 
devise  is  revoked  by  the  alteration  of  the  estate.  But  if  the  testator 
has,  before  making  the  will,  contracted  to  sell  certain  lands  and  then 
devises  them  by  words  comprehensive  enough  to  embrace  all  his  in- 
terest in  them,  including  his  interest  in  the  purchase  money,  then  the 
latter  will  pass  to  the  devisee  as  well  as  the  legal  estate.  (Frick  v. 
Frick,  82  Md.  218,  33  Atl.  462.) 

Where  testator  devises  land,  the  legal  title  to  which  is  in  him,  but 
which  he  has  sold,  and  given  to  the  purchaser  a  bond  for  a  deed  there- 
for, the  purchase  money,  when  paid  by  the  purchaser,  will  belong  to  the 
devisee.     (Wright  v.  Menshall,  72  111.  584.) 

An  executory  contract  for  sale  of  land  works  a  conversion  in  equity, 
and  on  death  of  the  vendor,  his  executor,  as  personal  representative,  is 
entitled  to  the  fund,  and  is  the  only  person  having  the  right  to  use  the 
legal  title  to  enforce  the  collection  of  the  purchase  money.  (Bender  v. 
Luckenbach,  162  Pa.  St.  18,  29  Atl.  295,  296.} 

The  interest  of  a  vendee  in  possession  under  an  executory  contract 
of  purchase  passes  under  his  will  when  so  intended  and  expressed. 
(Jackson  v.  Delancy,  13  Johns.  538,  555.) 

(b)  Option. —  Where  there  is  a  contract  giving  an  option  of  purchase  of 
real  estate,  and  the  option  is  not  exercised  until  after  the  death  of  the 
person  creating  the  option,  then  the  proceeds  of  sale  go  as  personalty 
of  that  person,  and  not  as  part  of  his  real  estate.  (Lawes  v.  Bennett, 
I  Cox,  167;  Newport  Water  Works  v.  Sisson,  18  R.  I.  411,  28  Atl.  336.) 

But  this  rule  yields  to  intention  otherwise  in  the  will.  (Matter  of 
Pyle  [1895],  I  Ch.  724.)  As  for  instance  when  you  find,  that,  in  a  will, 
made  after  a  contract  giving  an  option  of  purchase,  the  testator,  knowing 
of  the  existence  of  the  contract,  devises  the  specific  property  which  is 
the  subject  of  the  contract,  without  referring  in  any  way  to  the  con- 
tract he  has  entered  into,  it  is  considered  that  there  is  sufficient  indica- 
tion of  an  intention  to  pass  that  property,  to  give  to  the  devisee  all  the 
interest  whatever  it  may  be,  that  th-e  testator  had  in  it.  (Id.,  citing 
Weeding  v.  Weeding,  i  J.  &  H.  424,  431 ;  Lawes  v.  Bennett,  followed  in 
Matter  of  Isaacs  [1894],  3  Oi.  506;  Townley  v.  Bedwell,  14  Ves.  Jr.  591.) 

In  Smith  v.  Lowenstein  (50  Ohio  St.  346,  34  N.  E.  159),  Lawes  v.  Ben- 
nett was  doubted  and  distinguished,  but  the  court  held  that  conversion 
took  place  upon  exercise  of  the  option,  but  not  until  then. 

In  Edwards  v.  West  (L.  R.  7  Ch.  Div.  858,  863),  the  court  limited  the 
application  of  Lawes  v.  Bennett,  refused  to  apply  the  principles  to  an  in- 
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surance  case,  and  said:  "And  therefore  although  I  should  implicitly  fol* 
low  L^wes  V.  Bermett  in  a  case  between  the  real  and  personal  representa- 
tives of  the  person  who  granted  the  option,  I  do  not  think  I  am  at  liberty 
to  extend  it  so  as  to  imply  that  there  is  conversion  from  the  date  of  the 
contract  giving  the  option  as  between  the  vendor  and  the  purchaser  who 
claim  under  it ;  the  principle  has  never  been  applied  except  as.  between 
the  real  and  personal  representatives  of  the  original  creator  of  the  option." 

(c)  PartlM. —  Where  the  equitable  title  of  a  vendee  descends  to  his 
heirs,  they  are  necessary  parties  to  any  litigation,  unless  the  land  is  de- 
vised, when  the  devisee  is  just  as  essential.  The  personal  representa- 
tive is  often  a  proper  party,  by  virtue  of  his  right  to  have  land  subjected 
to  debts,  but  the  heirs  or  devisees  are  positively  necessary.  (Nevill  y. 
Rcntzell,  39  Ark.  389.  And  see  McKay  v.  Broad,  70  Ala.  377;  Webster 
V.  Tibbits,  19  Wis.  438;  Mitchell  v.  Shell,  49  Miss.  118;  Thompson  ▼. 
Smith,  63  N.  Y.  301,  303;  Leeper  v.  Lyon,  68  Mo.  216;  Moore  v.  Murrah, 
40  Ala.  573;  Luoo  v.  Commercial  Bank,  70  Cal.  339,  11  Pac.  650;  Judd 
V.  Mosely,  30  Iowa,  423;  Potter  v.  Ellice,  48  N.  Y.  321;  Campbell  v. 
Kuhn,  45  Mich.  513,  8  N.  W.  523;  Carpenter  v.  Popper,  94  Wis.  146,  68 
N.  W.  874.) 

An  action  to  foreclose  a  lien  for  the  purchase  money  under  a  contract 
for  sale  of  land  cannot  be  maintained  by  the  representatives  of  a  de- 
ceased vendor  where  it  is  not  alleged  or  shown  that  they  have  tendered 
or  are  twilling,  reddy,  and  able  to  give  a  deed;  at  least  unless  the  per- 
son taking  the  legal  title  to  the  premises  either  as  heir  or  devisee  is  made 
a  party  so  as  to  be  bound  by  the  judgment  (Thomson  v.  Smith,  63 
N.  Y.  301.) 

(d)  Illuatrative  cases. —  On  a  certain  date  testator  by  his  will  specifi- 
cally devised  a  certain  lot  of  land.  Subsequently  by  an  executory  con- 
tract in  writing  he  sold  the  same  lot  for  the  sum  of  $1,200,  $1  being 
paid  at  the  execution  of  the  contract,  and  the  remainder  to  be  paid  on  or 
before  ten  years  from  date,  with  interest.  The  vendee  took  possession 
under  the  contract,  and  at  time  of  testator's  death,  about  a  year  later, 
had  paid  no  part  of  the  purchase  money,  except  the  sum  of  $1.  The 
will  was  admitted  to  probate,  and  the  court  assigned  the  balance  due  on  the 
land,  under  the  contract  to  the  widow  as  personal  property;  upon  appeid 
this  decision  was  reversed,  the  court  holding  that  testator's  interest  in 
the  land  passed  to  the  devisee  by  the  will,  subject  to  the  contract.  (Es- 
tate of  Lcfebre,  100  Wis.  192,  75  N.  W.  971.  And  to  same  effect  Fuller's 
Estate,  71  Vt.  73,  4^  Atl.  981 ;  Wright  v.  Minshall,  72  111.  584 ;  Bogan  v. 
Hamilton,  90  Ala.  454,  8  So.  186;  Chadwick  v.  Tatem,  9  Mont  354,  23 
Pac.  729.)  Unless  the  will  indicates  a  different  intention.  (Slaughter  v. 
Stephens,  81  Ala.  418,  2  So.  145.) 

When  testator  devises  real  estate  and  subsequently  conveys  it  to  a  per- 
son other  than  the  devisee,  the  devise  is  impliedly  revoked,  and  the  pro- 
ceeds of  the  sale,  in  absence  of  any  specific  provision  in  the  will  there- 
for, do  not  go  to  that  devisee  or  next  of  kin,  but  to  the  residuary  legatee 
or  devisee.     (Emery  v.  Union  Society,  79  Me.  334,  9  Atl.  891.    And  see 
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Graham  v.  Burch,  47  Minn.  171,  49  N.  W.  697 ;  Bumham  v.  Comfort,  108 
N.  Y.  535,  15  N.  E.  710;  Simmons  v.  Beazel,  125  Ind.  362,  25  N.  E.  344; 
Napton  V.  Leaton,  71  Mo.  358.) 

A  person  contracted  with  a  builder  to  erect  a  house  on  a  piece  of 
land  belonging  to  him  and  died  intestate  before  the  house  was  finished; 
held,  that  the  heir-at-law  was  entitled  to  have  the  house  finished  at  the 
expense  of  the  personal  estate  of  the  intestate.  (Cooper  v.  Jarman,  L.  R. 
3  Eq.  98.  And  see  note  "  Executory  Contracts  of  Deceased/'  6  Prob.  Rep. 
Annot  689.) 

Land  in  possession  of  vendee  under  an  executory  contract  of  purchase, 
at  time  of  making  his  will,  and  for  which  he  subsequently  took  a  deed 
in  his  lifetime,  passed  by  devise  in  the  will.    (Smith  v.  Jones,  4  Ohio,  116.) 

There  is  no  conversion  when  the  contract  is  not  enforceable.  (Mills  v. 
Harris,  104  N.  C.  626,  10  S.  E.  704;  Matter  of  Thomas,  L.  R.  34  Ch.  Div. 
166.) 

Rescission  of  contract  after  death  of  one  of  the  parties  held  to  work 
a  reconversion.    (Leiper  v.  Irvine,  26  Pa.  St.  54.) 

In  most  of  the  States  the  subject  is  specifically  governed  by  statute. 
(For  summary  and  conmients  on  same  see  Pom.  Spec.  Perf.,  §  497 
[cd.  1897].    And  see  Hyde  v.  Heller,  10  Wash.  586,  39  Pac.  249.) 


Decker  vs,  Kanous'  Estate. 

[Supreme  Court  of  Michigan,  Dec.  21,  1901;  88  N.  W.  398.] 

Decedent's  Estate  —  Allowance  of  Claims  —  Services  of 
Daughter  —  Implied  Contract  —  Evidence  —  Sufficiency. 

1.  Gaimant  and  her  mother  lived  together  on  the  homestead.  Some  time 
before  her  death,  the  mother  gave  claimant  a  life  lease  in  fifteen  acres, 
including  the  house.  Some  five  years  before  the  mother's  death,  a 
guardian  was  appointed  for  her.  In  a  proceeding  to  settle  the 
mother's  estate,  claimant  having  presented  a  claim  for  services 
in  caring  for  the  mother,  a  number  of  witnesses  testified  that  the 
mother,  during  her  last  illness,  and  after  a  large  part  of  the  services 
had  been  rendered,  stated  that  claimant  should  be  paid  for  them. 
There  was  testimony  that  the  life  lease  was  given  as  compensation 
for  the  services,  and  that  the  mother  supposed  at  the  time  that  she 
had  given  a  warranty  deed.  There  was  no  evidence  that  the  claim- 
ant expected  compensation  at  the  time  she  rendered  the  services. 
One  witness  testified  that  claimant  was  in  the  room  when  dece- 
dent said   she  should   be  paid,   but  not  that   claimant  heard   the 
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statement.  Held  insufficient  to  show  an  implied  agreement  to  pay 
for  the  services. 
2.  While,  in  order  to  enable  a  daughter  to  recover  from  her  mother's 
estate  for  services  rendered  in  caring  for  her  mother  in  the  latter's 
lifetime,  an  express  contract  for  reimbursement  is  unnecessary, 
yet  there  must  be  sufficient  evidence  of  at  least  an  implied  agree- 
ment to  overcome  the  presumption  of  gratuitous  service  arising 
from  the  filial  relationship. 

Error  to  Circut  Court,  Genesee  county;  Charles  H.  Wisner, 
Judge. 

Proceeding  to  settle  the  estate  of  Olive  Kanous,  deceased. 
From  a  decision  in  the  Probate  Court  allowing  the  claim  of  Caro- 
line Smith  (now  Caroline  Decker)  against  the  estate,  Jonathan 
Kanous,  the  administrator,  appealed  to  the  Circuit  Court,  where 
claimant  again  recovered  judgment,  and  the  administrator  brings 
error. 

Reversed. 

Brown  &  Farley,  for  appellant 

/?.  C  Johnson  and  George  R.  Gold,  for  appellee. 

Montgomery,  C.  J. —  The  claimant,  on  appeal  from  an  allow- 
ance by  the  Probate  Court,  recovered  a  judgment  against  the  es- 
tate of  $416  for  services  rendered  in  the  care  of  the  deceased  in 
her  lifetime.  The  claimant  is  the  daughter  of  the  deceased,  and 
the  evidence  shows  that  she  and  her  mother  had  lived  together  for 
many  years  in  the  homestead,  that  some  time  before  the  decease 
of  Olive  Kanous,  she  gave  the  claimant  a  life  lease  of  the  fifteen 
acres  of  ground  upon  which  the  house  stood,  and  that  some  five 
years  before  her  decease  a  guardian  was  appointed  over  the  es- 
tate  of  Olive  Kanous.  The  family  relations  continued  the  same. 
There  is  no  evidence  of  any  express  contract  on  the  part  of  the 
deceased  to  pay  for  the  care  and  services  claimed  to  have  been 
rendered.  On  the  contrary,  it  is  undisputed  that  claimant  has 
stated  that  there  was  no  such  express  contract ;  and  much  of  the 
undisputed  testimony  goes  further,  and  tends  to  show  that  there 
never  was  any  understanding  that  claimant  should  be  paid  for 
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her  services.  But,  in  otr  view,  the  strength  of  the  appellant's  case 
rests  in  the  fact  that  there  is  no  sufficient  testimony  to  show  that 
the  minds  of  the  parties  ever  met  upon  any  contract,  express  or 
implied.  There  is  testimony  from  a  number  of  witnesses  to  the 
effect  that  Olive  Kanous  stated  during  her  last  sickness,  and 
after  a  large  portion  of  these  services  had  been  rendered,  that 
Caroline  should  have  her  pay  for  staying  with  her.  There  was 
testimony  tending  to  show  that  the  purpose  of  giving  this  life 
lease  was  to  compensate  Caroline  for  her  services,  and  that  the 
deceased  stated  that  she  had  supposed  that  the  life  lease  was 
a  warranty  deed,  giving  to  Caroline  the  right  to  dispose  of  the 
property.  But  a  careful  examination  of  the  record  indicates  that 
all  that  was  said  by  deceased  was  entirely  consistent  with  the  idea 
that  the  compensation  was  to  be  a  compensation  for  kindness 
shown  by  Caroline  in  remaining  at  home,  and  such  a  substantial 
bounty  as  a  parent  is  at  times  moved  to  confer  upon  one  of  the 
children  to  the  exclusion  of  the  others.  There  is  nothing  in  the 
record  which  shows  that  Caroline  at  any  time  expected  that  she 
was  to  be  compensated  for  her  services  at  the  time  the  services 
were  performed.  It  is  true,  one  witness  undertakes  to  say  that 
Caroline  was  in  the  room  at  one  time  when  deceased  stated  that 
Caroline  was  very  good  to  her  and  took  good  care  of  her,  and 
that  she  ought  to  have  her  pay,  and  that  there  was  enough  to 
pay  her,  and  that  she  should  have  her  pay.  But  the  cross-exam- 
ination of  this  witness  demonstrates  that  she  did  not  understand 
i  at  the  time  that  Caroline  heard  the  conversation,  and  the  record 

I  is  barren  of  any  testimony  that  she  did.    There  is  nothing,  there- 

fore, to  show  that  the  services  were  rendered  with  the  expectation 
of  receiving  compensation  for  them  on  the  part  of  Caroline ;  and 
I  the  testimony  as  to  the  expectation  of  deceased  is  quite  as  con- 

sistent with  the  theory  that  what  she  expected  to  bestow  upon 
Caroline  was  a  substantial  bounty,  as  that  it  was  compensation, 
as  such,  for  services  employed.  We  have  had  frequent  occasion 
to  deal  with  cases  of  this  kind,  and  it  has  often  been  said  that  it 
is  the  duty  of  courts  to  protect  decedents'  estates  from  claims  of 
the  character  of  this ;  and,  while  the  rule  in  this  State  does  not 
require  that  there  shall  be  an  express  contract  in  terms,  it  does 
require  that  there  shall  be  at  least  an  implied  contract,  and  that 
there  shall  be  enough  in  the  record  to  overcome  the  presumption 
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arising  from  the  family  relation.  (See  Mason  v.  Dunbar,  43 
Mich.  407,  5  N.  W.  432,  38  Am.  Rep.  201 ;  Wright  v.  Sennas 
Estate,  85  Mich.  197,  48  N.  W.  545;  Boughton  v.  Boughton's 
Estate,  III  Mich.  26,  69  N.  W.  94;  Harris  v.  Harris,  106  Mich« 
246,  64  N.  W.  15 ;  Van  Fleet  v.  Van  Fleet,  50  Mich,  i,  14  N.  W. 
671 ;  In  re  Little's  Estate,  86  N.  W.  402.)  The  circuit  judge  ap- 
pears to  have  relied  upon  the  case  of  Sammon  v.  Wood  (107 
Mich.  506,  65  N.  W.  529).  The  authority  of  that  case  must  be 
limited  by  the  facts  shown.  It  was  said  that  it  is  not  necessary 
to  show  that  a  given  time  before  the  rendition  of  the  services 
a  formal  contract  was  entered  into,  on  the  one  part  to  work,  and 
on  the  other  to  pay,  and  that  "  if  the  facts  and  circumstances  at- 
tending the  performance  of  the  work  and  its  acceptance  are  suf- 
ficient to  rebut  the  presumption  which  obtains  in  such  cases,  and 
authorize  the  inference  that  both  parties  acted  upon  the  un- 
derstanding that  the  services  were  to  be  paid  for,  that  would  be 
equivalent  to  a  promise  to  pay  for  such  services."  This  is  un- 
doubtedly a  correct  statement  of  the  rule  as  applied  to  the  facts 
11:  that  case.  In  that  case  decedent  had  frequently  stated  to  the 
claimant  that  he  intended  to  leave  the  farm  to  her  in  considera- 
tion of  her  services,  and  it  was  said,  "  It  was  entirely  competent 
for  him  to  agree  that,  if  she  should  remain  with  him  and  look 
after  his  wants  and  those  of  her  mother,  she  should  have  all  his 
property."  And  it  was  stated  that  the  only  question  in  the  case 
to  be  determined  was,  was  such  a  promise  made?  The  Answer 
was:  The  decedent  did  more  than  promise.  He  actually  con- 
veyed the  farm,  and  in  doing  so  he  stated  what  the  consideration 
was.  The  real  case  was  upon  an  executed  contract.  The  differ- 
ence between  that  case  and  the  present  is  very  marked.  Here 
claimant  is  not  shown  to  have  rendered  any  services  relying  upon 
her  mother's  promise  to  pay,  nor  is  there  evidence  that  she  had 
knowledge  of  her  intention  to  pay  for  the  services.  There  is 
nothing  from  which  a  contract  can  be  implied.  There  are  fea- 
tures of  the  case  which  are  well  calculated  to  enlist  the  sympathy 
of  the  court,  but  we  feel  constrained  to  hoW  that  the  claimant's 
case  was  not  made  out  by  proof. 

The  judgment  will  be  reversed,  and  no  new  trial  ordered.    The 
other  justices  concurred. 
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I  JORGENSON  VS,  LaRSON. 

I 

[Supreme  Court  of  Minnesota,  Dec.  27,  igoi ;  85  Minn.  134,  88  N.  W.  439.I 

Claims  Against  Decedent's  Estate  —  Failure  to  Present. 

The  owner  of  land»  a  married  man,  agreed  to  convey  it  to  the  plaintiff 
upon  being  paid  the  purchase  price  therefor,  which  was  paid  during 
the  life  of  the  vendor.  The  wife  was  not  a  party  to  the  contract 
The  vendor  died  intestate,  leaving,  him  surviving,  his  widow  and 
children.  The  widow,  after  the  death  of  her  husband,  refused  to 
convey  her  third  of  the  land  to  the  plaintiff,  who  commenced  this 
action  against  the  vendor's  administrator  for  damages  for  the  loss 
of  one-third  of  the  land.  Held,  that  this  claim  against  the  estate 
became  absolute  when  the  widow  refused  to  convey  her  interest 
in  the  land,  and,  not  having  been  presented  to  the  Probate  Court 
for  allowance,  this  action  cannot  be  maintained. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Watonwan  county ;  Lorin  Cray, 
Judge. 

Action  by  George  O.  Jorgenson  against  Siver  Larson,  admin- 
istrator of  the  estate  of  K.  O.  Jorgenson,  deceased.  Judgment  for 
defendant.    From  an  order  denying  a  new  trial,  plaintiff  appeals. 

Affirmed. 

W,  S.  Hammond,  for  appellant. 

W.  E,  Young,  for  respondent. 

Start,  C.  J. —  The  facts  in  this  case,  as  found  by  the  trial  court, 
are  substantially  these:  In  the  year  1885,  K.  O.  Jorgenson  was 
the  owner  of  eighty  acres  of  land  in  the  county  of  Watonwan,  this 
State,  and  then  entered  into  a  contract  with  the  plaintiff  for  the 
sale  of  the  land  to  him  for  the  sum  of  $500,  to  be  paid  in  install- 
ments. Jorgenson  was  then  a  married  man,  which  fact  the  plain- 
tiff then  knew;  but  the  wife  was  not  a  party  to  such  contract 
The  plaintiff  paid  the  full  purchase  price  for  the  land  to  Jorgen- 
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son  in  his  lifetime,  but  the  latter  died  intestate  August  28,  1898, 
without  having  conveyed  the  land  to  the  plaintiff,  as  he  had  agreed 
to  do.  He  left,  him  surviving,  his  widow  and  several  children, 
as  his  heirs-at-law.  The  defendant  was  duly  appointed  adminis- 
trator of  the  estate  of  the  intestate  October  10,  1898,  and  is  still 
the  duly-qualified  administrator  of  such  estate.  Thereafter,  and 
prior  to  August  17,  1899,  the  plaintiff  demanded  of  the  admin- 
istrator of  the  estate  and  of  the  widow  a  conveyance  of  the  land 
pursuant  to  such  contract,  but  each  of  them  then  refused  to  so 
convey  the  land  to  the  plaintiff.  The  plaintiff  then  commenced 
an  action  in  the  District  Court  of  the  county  of  Watonwan  against 
the  administrator,  widow,  and  children  to  compel  specific  per- 
formance of  the  contract.  (See  Jorgenson  v.  Jorgenson,  81  Minn. 
428,  84  N.  W.  221.)  Such  proceedings  were  had  in  that  action 
that  on  December  22,  1900,  a  judgment  was  entered  therein  re- 
quiring the  defendants  other  than  the  widow  to  convey  by  suffi- 
cient deed  the  land  to  the  plaintiff,  subject  to  the  statutory  right 
and  interest  of  the  widow,  as  to  whom  the  action  was  dismissed 
on  the  merits.  After  this,  and  before  this  action  was  commenced, 
the  plaintiff  demanded  of  the  defendant  that  he  cause  to  be  con- 
veyed to  him  the  undivided  one-third  of  the  land  which  belonged 
to  the  widow,  or  pay  to  him  the  damages  he  had  sustained  by  the 
failure  of  defendant's  intestate  to  so  convey  the  land  to  him.  This 
demand  was  refused,  and  this  action  was  brought  to  recover  from 
the  defendant,  as  administrator,  such  damages.  Such  undivided 
one-third  of  the  land  is  of  the  value  of  $800.  At  the  time  the  de- 
fendant was  appointed  administrator,  the  Probate  Court  duly 
made  its  order,  due  notice  of  which  was  given,  limiting  the  time 
within  which  creditors  might  present  claims  against  the  estate 
of  the  intestate  to  six  months  from  the  date  thereof,  and  appoint- 
ing May  I,  1899,  as  the  time  for  an  examination  and  allowance 
of  such  claims.  The  trial  court,  as  a  conclusion  of  law,  found 
that  the  defendant  was  entitled  to  judgment  dismissing  the  action 
on  the  merits,  and  the  plaintiff  appealed  from  an  order  denying 
his  motion  for  a  new  trial.  The  plaintiff's  assignments  of  error 
are  to  the  effect  that  the  trial  court's  conclusion  of  law  is  not 
sustained  by  the  facts  found.  This  presents  the  question :  Was 
it  necessary  for  the  plaintiff  to  present  his  claim  for  examination 
and  allowance  to  the  Probate  Court  ?    The  answer  depends  upon 
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whether  the  claim  was  a  contingent  one,  and  so  remained  until 
the  expiration  of  the  time  in  which  it  could  be  so  presented  to 
the  Probate  Court.  Conceding,  without  so  deciding,  that  the  ac- 
tion for  specific  performance  is  not,  as  claimed  by  the  defendant, 
a  bar  to  this  action,  and  that  the  plaintiff's  cause  of  action  by 
reason  of  his  vendor's  breach  of  the  contract  was  so  far  divisible 
that  he  could  have  specific  performance  of  the  contract  as  to  two- 
thirds  of  the  land,  and  prosecute  a  separate  claim  for  damages  for 
the  breach  as  to  the  other  one-third,  we  are  of  the  opinion  that 
such  claim  was  not  contingent  after  the  widow  refused  to  convey, 
and  should  have  been  presented  to  the  Probate  Court.  A  contin- 
gent claim  is  one  where  the  liability  depends  upon  some  future 
event,  which  may  or  may  not  happen,  and,  therefore,  makes  it 
wholly  uncertain  whether  there  ever  will  be  a  liability.  {Hantzch 
V.  Massolt,  6i  Minn.  361,  63  N.  W.  1069.)  The  case  cited,  which 
was  an  action  against  the  sureties  on  a  guardian's  bond,  is  an  apt 
illustration  of  a  contingent  claim.  In  such  a  case,  whether  there 
is  any  claim  or  not,  or  ever  will  be,  depends  upon  the  result  of 
the  final  settlement  of  the  guardian's  account  in  Probate  Court. 
If  such  accounting  demonstrates  that  there  is  nothing  due  from 
the  guardian,  there  is  no  cause  of  action  against  the  sureties  on 
his  bond ;  otherwise  there  is.  Or,  in  other  words,  whether  there 
is  or  ever  will  be  a  claim  against  the  sureties  depends  upon  an  un- 
certain future  event ;  that  is,  the  result  of  the  accounting  by  the 
guardian  in  the  Probate  Court.  A  contingent  claim  against  the 
estate  of  a  deceased  person,  as  thus  defined,  need  not  be  presented 
to  the  Probate  Court  for  ejcamination  and  allowance,  unless  the 
event  whereby  it  becomes  absolute  occurs  before  the  expiration  of 
the  time  within  which  claims  may  be  presented  to  such  court  for 
allowance.  If  the  event  does  so  occur,  the  claim  must  be  so  filed, 
or  it  will  be  barred.  {Hantzch  v.  Massolt,  61  Minn.  361,  63  N.  W. 
1069;  Fitzhugh  V.  Harrison,  75  Minn.  481,  78  N.  W.  95;  Backus 
V.  Ames,  79  Minn.  145,  81  N.  W.  766.)  Now,  in  this  case,  the 
plaintiff's  claim  against  the  estate  of  his  vendor  for  damages  for 
the  breach  of  the  contract  to  convey  the  land  became  absolute 
when  the  widow  refused  to  convey  one-third  of  the  land  vested  in 
her  by  the  death  of  her  husband.  He  then  knew  that  he  could 
not  compel  specific  performance  as  to  this  one-third,  and  that  his 
only  remedy  was  a  claim  for  damages  against  the  estate.     Such 
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claim  was  just  as  absolute  when  the  widow  refused  as  it  was  when 
the  judgment  in  the  action  for  specific  performance  was  entered. 
The  plaintiff,  however,  contends  that  he  could  not  know  until 
the  decision  in  his  equitable  action  whether  the  court  would  hold 
his  acts  of  part  performance  sufficient  to  take  his  contract  out  of 
the  Statute  oi  Frauds  and  make  it  one  that  could  be  enforced ; 
therefore  it  was  contingent.  Or,  in  other  words,  he  could  not  know 
whether  he  could  prove  a  valid  contract  to  the  satisfaction  of  the 
court  until  it  actually  decided  the  case.  If  this  makes  it  a  con- 
tingent claim,  then  every  claim  before  judgment  thereon  is  a  con- 
tingent one,  and  need  not  be  presented  to  the  Probate  Q)urt, 
because  the  result  of  a  lawsuit  is  always  attended  with  uncer- 
tainties. The  contingency  which  the  plaintiff  suggests  is  not  as 
to  whether  he  had  or  had  not  a  claim,  but  as  to  the  proof  of  the 
claim.  If  the  plaintiff  ever  had  any  claim  against  the  estate  of  his 
vendor  for  the  loss  of  the  widow'^  third  of  the  land  which  he 
could  assert  against  the  estate  independehtly  of  his  action  for 
specific  performance,  it  became  an  absolute  and  provable  one  in 
the  Probate  Court  when  the  widow  refused  to  convey. 
Order  affirmed. 


Murphy  vs.  Grouse  et  al* 
[Supreme  Court  of  California,  Dec.  6,  1901 ;  135  Cal.  14,  66  Pac.  971] 

Executors  and  Administrators  —  Title  to  Personalty  — 
Ancillary  Administration  —  Choses  in  Action  —  Shares 
OF  Stock. 

1.  Since  both  real  and  personal  property  descend  directly  to  the  heir 

or  to  the  beneficiary  of  the  will,  with  a  qualified  right  in  the  per- 
sonal representative  to  hold  for  purposes  of  administration,  the 
title  to  personalty  in  the  State  owned  by  a  nonresident  testator 
is  not  in  the  domiciliary  executor  where  an  ancillary  administrator 
with  the  will  annexed  has  been  appointed,  and  a  purchase  of  such 
personalty  from  the  executor  is  without  eflfect 

2.  Choses  in  action  owned  by  a  nonresident,  and  in  his  possession  at  the 

time  of  his  death,  at  his  domicile,  have  their  situs  for  purposes  of 
administration  within  the  State  where  the  debtor  resides,  and  not 
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at  the  domicile  of  the  owner,  since  it  may  be  necessary  to  bring 
actions  thereon  to  enforce  payment,  and  the  resident  creditors  should 
be  protected. 
3.  In  this  respect  certificates  of  stock  do  not  differ  from  other  choses  in 
action. 

Appeal  from  Superior  Court,  city  and  county  of  San  Fran- 
cisco.    (Department  2.)    M.  C.  Sloss,  Judge. 

Suit  by  S.  G.  Murphy  against  Warren  M.  Crouse,  adminis- 
trator, and  the  First  National  Bank  of  San  Francisco,  a  corpora- 
tion. From  an  order  refusing  to  dissolve  a  temporary  injunction 
restraining  the  defendant  Crouse  from  selling  and  the  corpora- 
tion from  transferring  stock  to  the  complainant,  the  defendant 
Crouse  appeals. 

Reversed. 

Witkington  &  Carter  and  L.  P.  Langhorne,  for  appellant 
W.  L.  Pierce  and  Lloyd  &  Wood,  for  respondent. 

Temple,  J. —  This  action  was  brought  to  compel  the  corporate 
defendant  to  cause  to  be  transferred  to  plaintiff  no  shares  of 
its  capital  stock,  which  plaintiff  claims  to  have  purchased  from 
the  executor  of  Woodward,  who  was  appomted  as  such  in 
Minnesota,  where  the  testator  was  a  resident  at  the  time  of  his 
death.  Woodward  dies  testate  February  3,  1899,  and  George  W. 
Yates,  who  was  named  in  the  will  as  executor,  was  appointed 
and  qualified  March  6,  1899,  and  appellant  was  on  the  26th  day 
of  April,  1899,  d^Jy  appointed  administrator  with  the  will  an- 
nexed by  the  Superior  Court  of  San  Diego  county,  in  this 
State.  Woodward  owned  the  stock  in  question  at  the  time  of 
his  death,  and  had  in  his  possession  the  certificate  of  his  shares. 
He  died  in  Minnesota,  and  the  certificate  passed  regularly  into 
the  possession  of  his  executor.  The  plaintiff  then  was,  and 
still  is,  president  and  manager  of  the  defendant  corporation,  and, 
before  his  attempted  purchase  of  the  shares  of  stock  from  Yates, 
was  well  aware  of  the  appointment  of  the  ancillary  adminis- 
trator, and  had  caused  a  dividend  upon  the  stock  to  be  paid 
Vol.  VII  — 19 
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to  him  as  such  administrator.  Indeed,  before  any  propositions 
had  been  considered  by  him  in  regard  to  a  purchase,  he  in- 
formed Yates  or  his  agent  that  the  sale,  if  made,  must  be 
through  Crouse,  the  California  administrator.  In  August,  1899, 
one  Naegele,  president  of  the  Germania  Bank  of  Minneapolis, 
wrote  to  Murphy,  the  plaintiff,  informing  him  that  he  had  no 
shares  of  stock  to  sell,  and  inquiring  as  to  price.  Further 
correspondence  took  place,  and  on  the  28th  of  August,  1899, 
the  plaintiff  informed  Naegele  that  the  sale  must  be  made 
through  the  California  administrator,  but  that  he  would  give 
for  the  stock  $220  net.  Naegele  on  receipt  of  the  letter  wired 
Murphy  to  raise  offer  two  points,  to  cover  his  commission,  and 
said:  "Will  close  the  sale  and  mail  draft  stock  attached  to 
your  bank  to-day."  Murphy  replied:  "Accept  your  offer. 
Take  stock  $222  deliver  here."  The  certificate  of  stock,  with 
draft  addressed  to  the  bank,  arrived  about  September  5th,  when 
Murphy  asked  Crouse  to  consent  to  the  transfer,  which 
Crouse  declined  to  do.  On  the  contrary,  Crouse  demanded  the 
delivery  of  the  certificate  to  him,  and  the  payment  of  certain 
dividends.  This  demand.  Murphy,  as  president,  complied  with, 
but  against  his  individual  protest  that  the  stock  belonged  to 
him.  In  the  meantime,  and  before  the  certificates  of  stock  were 
turned  over  to  Crouse,  Naegele  had  sent  a  peremptory  order 
to  the  bank  to  return  to  his  bank  the  certificates  of  stock,  or  to 
pay  the  draft ;  and  Murphy  made  a  tender  of  the  money  to  his 
cashier  and  demanded  the  stock,  \yhile  as  president  of  the  bank 
he  refused  to  issue  the  stock  or  to  accept  the  money.  By  taking 
advantage  of  the  double  capacity  in  which  he  acted,  it  is  sup- 
posed that  Murphy  was  able  to  preserve  his  rights  under  the 
assumed  contract  of  sale,  without  risking  his  money  upon  the 
proposition.  But,  if  he  insisted  that  he  had  made  a  purchase, 
I  see  no  reason  why  he  should  not  have  paid  the  money.  He 
was  not  buying  the  stock  from  the  bank,  nor  was  it  made  a 
condition  of  the  sale  that  the  bank  would  issue  the  stock.  The 
bank  was  no  further  the  agent  of  Naegele  than  to  collect  the 
money,  and  upon  its  payment  to  deliver  the  certificate.  It  may 
be  further  noted  that  Yates  subsequently  repudiated  the  action 
of  Naegele,  and  rescinded,  so  far  as  he  was  able,  the  attempted 
sale,  and  the  Probate  Court  of  Hennepin  county,  Minn.,  for- 
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mally  assigned  the  matter  to  the  ancillary  administrator.     I 
do  not  regard  this  order  as  of  any  importance. 

Assuming  that  Murphy  had  a  contract  of  purchase  which 
would  be  binding  upon  the  domiciliary  executor,  the  case  is 
one  of  conflict  of  jurisdictions.  The  respondent  contends  that 
title  to  personal  property,  wherever  situated,  is  in  the  domi- 
ciliary executor,  and  that  he  has  the  absolute  right  to  dispose  of 
the  same.  This  is  the  common-law  doctrine,  in  pursuance  of 
which  it  has  been  said  that  title  to  personalty  derived  from  the 
executor  is  good  the  world  over.  The  rule  never  prevailed  in 
this  State.  Here  both  real  and  personal  property  descend 
directly  to  the  heir,  or  to  the  beneficiary  named  in  the  will,  with 
a  qualified  right  in  the  personal  representative,  who  holds  it 
for  the  purposes  of  administration  more  like  a  receiver  than 
like  a  common-law  executor.  The  title  is  not  in  him,  nor  has  he 
the  power  of  disposal,  save  by  order  of  the  court.  And  even  at 
common  law,  where  an  ancillary  administrator  has  been  ap- 
pointed in  a  foreign  jurisdiction,  the  title  to  personal  property 
which  has  its  situs  in  such  foreign  country  is  in  the  ancillary  ad- 
ministrator. (13  Am.  &  Eng.  Encyc.  of  Law  [2d  ed.],  931,  note 
and  authorities.)  This  must  necessarily  be  so.  There  cannot 
be  two  independent  administrations  of  the  same  property,  nor 
could  it  be  tolerated  that  the  domiciliary  executor  should  be  able 
practically  to  nullify  the  administration  in  a  foreign  country  by 
assigning  the  personal  property  there  situated.  No  case  so 
holds,  and  certainly  none  in  this  State.  McCully  v.  Cooper  (114 
Cal.  258,  46  Pac.  82,  35  L.  R.  A.  492,  55  Am.  St.  Rep.  66), 
is  to  the  contrary.  In  that  case  a  domiciliary  administrator 
resident  in  Indiana  was  contending  with  an  ancillary  adminis- 
trator in  this  State  for  a  certificate  of  deposit  issued  by  a  bank 
in  San  Diego  to  the  decedent  in  his  lifetime,  he  being  a  resi- 
dent of  Indiana.  It  was  held  that  for  the  purpose  of  adminis- 
tration the  debt  had  its  situs  where  the  debtor  resides,  and,  since 
administration  had  been  granted  in  this  State,  the  domiciliary 
administration  could  not  dispose  of  the  asset.  In  the  opinion 
the  learned  commissioner  stated  seven  propositions  which  he 
said  bore  "  more  or  less  upon  the  question."  The  seventh  was 
entirely  obiter,  and  its  correctness  as  applied  to  this  State  is 
questionable.    The  power  of  a  domiciliary  executor  to  assign 
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personal  property  which  has  its  situs  in  another  jurisdiction 
results  from  the  common-law  rule  that  such  assets  descend  to 
the  personal  representative,  and  not  to  the  heir.  That  doctrine 
does  not,  and  never  did,  prevail  here.  (Beckett  v,  Selover,  7 
Cal.  215,  68  Am.  Dec.  237;  Haynes  v.  Meeks,  10  Cal.  120,  70 
Am.  Dec.  703 ;  Updegraff  v.  Trask,  18  Cal.  459 ;  Meeks  v.  Hahn, 
20  id.  627;  Johns  v.  Molting,  29  id.  51b;  /n  r^  Woodworth's 
Estate,  31  id.  619;  Chapman  v.  Hollister,  42  id.  463.)  The 
matter  was  before  the  court  in  Brown  v.  Gas  Light  Co,  (58  Cal. 
426).  It  was  there  held  that  a  certificate  of  stock  in  a  California 
corporation  which  had  been  issued  to  a  resident  of  New 
York,  who  died  there  testate,  having  in  possession  the  certifi- 
cate, could  be  assigned  by  the  executor  in  the  mode  authorized 
by  the  probate  law  of  that  State,  and  that  the  assignee  could 
compel  a  transfer  on  the  books  of  the  corporation  here.  There 
was  no  ancillary  administration  here.  The  decision  is  sup- 
ported by  a  line  of  cases  in  other  States.  Whether  our  peculiar 
statutes  necessitate  a  different  rule  in  this  State  was  not  con- 
sidered, but,  at  all  events,  it  was  not  a  decision  that  such  assign- 
ment can  be  made  in  cases  where  ancillary  administration  has 
been  granted  in  this  State. 

And  this  brings  us  to  the  principal  contention  of  the  re- 
spondent. He  contends  that  shares  of  stock,  negotiable  notes, 
and  all  choses  in  action  evidenced  by  writing,  have  their  situs 
where  the  owner  resides,  and  when  they  are  in  the  physical  pos- 
session of  the  owner  at  the  time  of  his  death,  and  pass  into  the 
physical  possession  of  the  representative,  he  is  the  owner,  and 
may  transfer  them,  and  such  title  will  be  recognized  everywhere. 
Such  rule  is  recognized  in  some  States,  and  by  comity  the  per- 
sonal representative  has  been  allowed  to  collect  debts  in  a 
foreign  jurisdiction  when  the  debtors  pay  voluntarily,  but  he 
cannot  sue  as  executor  in  such  foreign  country.  No  country 
will  allow  a  foreign  court  to  exercise  its  jurisdiction  within  its 
borders.  Perhaps  by  comity  such  assignment  of  a  chose  in 
action  would  be  permitted  in  this  State  when  there  is  no  local 
administration.  But  I  do  not  see  how  an  assignment  by  a 
foreign  executor  would  be  held  good  here,  where  we  do  not 
admit  that  the  executor  himself  was  vested  with  title.  It  is 
true,  however,  that  for  most  purposes  a  chose  in  action  adheres 
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to  the  person  of  the  owner,  but  for  the  purpose  of  founding 
administration  this  is  not  true.  For  such  purpose  the  situs  is 
where  the  debtor  resides.  For  this  exception  there  are  at  least 
two  good  reasons :  It  may  be  necessary  to  bring  an  action  upon 
notes  to  enforce  payment,  and  this  a  foreign  administrator  or 
executor  cannot  do.  As  to  other  personal  property,  it  may  be 
necessary  to  have  the  aid  of  the  law  for  its  recovery  and  protec- 
tion. But  the  main  reason,  no  doubt,  why  local  administration 
is  provided  for,  is  for  the  protection  of  local  creditors  and 
claimants.  No  State  should  allow  property  to  be  taken  from 
its  borders  until  debts  due  its  own  citizens  have  been  satisfied. 
Our  statute  provides  for  administration  upon  the  estate  of  any 
nonresident  who  has  died,  leaving  property  in  this  State.  To 
obtain  such  letters,  it  is  not  necessary  to  show  that  there  are 
creditors,  or  that  the  property  requires  care  to  preserve  it. 
And  a  mode  is  provided  for  ascertaining  whether  there  are 
creditors.  The  administration,  though  called  "  ancillary "  to 
distinguish  it  from  the  administration  of  the  last  residence  of  the 
decedent,  is  wholly  independent  of  it.  Only  the  surplus  remain- 
ing after  full  administration  can  be  remitted  to  the  domiciliary 
representative  for  distribution.  In  other  words,  our  laws  pro- 
vide for  the  administration  of  the  estates  of  all  nonresidents  who 
have  died  leaving  property  here,  real  or  personal,  but  as  to 
personalty  the  distribution  is  to  be  made  at,  or  at  least  according 
to  the  law  of,  the  domicile.  The  general  propositions  above 
stated  are  supported  by  numerous  cases,  among  them  the  fol- 
lowing, some  of  which  involved  the  question  as  to  the  situs  of 
corporate  stock :  McCully  v.  Cooper  ( 1 14  Cal.  258,  46  Pac.  82, 
35  L.  R.  A.  492,  55  Am.  St.  Rep.  66)  ;  Wyman  v.  Halstead  ( 109 
U.  S.  654,  3  Sup.  Ct.  417,  27  L.  Ed.  1068)  ;  Winter  v.  London 
(99  Ala.  263,  12  So.  438)  ;  Luce  v.  Railroad  Co,  (63  N.  H. 
588,  3  Atl.  618) ;  Kohler  v.  Knapp  (i  Bradf.  Sur.  241).  (See 
also  Story,  Confl.  of  Laws,  §  512;  Minor,  Confl.  of  Laws,  §  121 
et  seq.) 

Respondent  also  contends  that,  conceding  that  choses  in 
action,  generally,  for  the  purposes  of  administration,  have  their 
situs  where  the  debtor  lives,  or  rather  where  the  obligation 
created  by  .them  is  to  be  enforced,  a  different  rule  will  apply  to 
certificates  of  stock.     For  many  purposes,  it  is  said,  a  certifi- 
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cate  of  stock  is  itself  a  personal  chattel  or  tangible  property, 
and  extracts  showing  this  are  given  from  Morawetz  and  others. 
Precisely  in  the  same  way  promissory  notes  are  sometimes 
regarded  as  in  themselves  constituting  tangible  property,  and, 
indeed,  Morawetz,  in  the  extracts  given,  makes  the  comparison. 
A  transfer  of  the  certificate  transfers  the  title  to  the  shares,  as 
between  the  parties.  A  certificate  of  stock  is,  after  all,  only  the 
evidence  of  certain  contract  rights  against  a  corporation,  en- 
forceable only,  as  a  rule,  where  the  corporation  is.  It  is  evidence 
of  a  right  to  property  in  this  State  which  the  same  legal  policy 
which  forbids  the  removal  of  other  assets  of  decedents  so  long 
as  there  may  be  demands  against  the  former  owner  unsatisfied 
would  require  to  be  administered  here.  Stock  is  usually  classed 
as  choses  in  action,  but,  whether  they  are  such  or  not,  they 
constitute  property  of  a  decedent  actually  in  this  State,  and  can 
be  reached  here,  and  here  only,  by  creditors. 

Many  other  points  are  discussed  by  counsel,  but,  under  the 
views  here  expressed,  it  is  not  necessary  to  consider  them. 

This  appeal  was  taken  from  an  order  refusing  to  dissolve  a 
temporary  injunction  restraining  the  defendant  Crouse  from 
selling,  and  the  corporation  from  transferring  on  its  books,  the 
shares  of  stock  in  controversy.  For  the  reasons  above  given, 
it  is  ordered  that  the  order  be  reversed,  and  the  injunction 
dissolved. 

We  concur :    McFarland  and  Henshaw,  JJ. 


Note—  SITUS     OF     CORPORATE     STOCK     AS     AFFECTING 
ADMINISTRATION. 

(a)  General   rules  and  principles. 

(b)  Illustrative  cases. 

(a)  General  nile«  and  principles.—  Shares  of  stock  in  a  corporation 
are  personal  property,  and  the  probate  of  a  will  in  the  courts  of  a  tes- 
tator's domicile  is  conclusive  with  respect  to  the  title  to  personal  prop- 
erty. Although  an  executor  or  administrator  appointed  in  the  State  in 
which  the  deceased  had  his  domicile  cannot  sue  in  the  courts  of  another 
State  unless  authorized  by  statute   in   such   State  yet  he   may  receive 
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and  discharge  debts  due  the  deceased  voluntarily  paid  to  him  in 
another  jurisdiction;  may  transfer  choses  in  action  belonging  to  the 
estate  of  the  deceased,  which  are  negotiable,  so  as  to  enable  the  as- 
signee to  sue  in  the  courts  of  another  State  in  his  own  name;  may 
receive  dividends  on  stock  held  by  the  deceased  in  corporation  of  an- 
other State;  may  compel  the  transfer  of  such  stock  to  himself,  or  sell 
and  transfer  it  to  another,  if  administration  has  not  previously  been 
taken  out  in  the  latter  State  at  the  instance  of  creditors.  These  acts 
may  be  done-  in  another  State  by  an  executor  or  administrator  under 
letters  granted  at  the  testator's  domicile,  for  the  reason  that  letters 
granted  by  the  courts  of  the  domicile  of  the  testator  or  intestate  by 
operation  of  law  vest  in  the  executor  or  admmistrator  the  entire  personal 
estate  of  the  testator  or  intestate,  wherever  situate,  and  the  title  so  de- 
rived will  be  recognized  by  comity  by  the  courts  of  other  jurisdictions, 
unless  creditors  residing  in  such  jurisdictions  have  intervened  and  taken 
out  letters  for  their  protection.  (Matter  of  Cape  May  &  D.  Nav.  Co., 
51  N.  J.  L.  78,  16  Atl.  191.  And  see  Petersen  v.  Chemical  Bank,  32 
N.  Y.  21.) 

In  the  absence  of  an  ancillary  administration  or  statutory  prohibition, 
the  domiciliary  administrator  appointed  in  another  State  has  authority 
to  sell  and  assign  stock  of  the  decedent  in  a  corporation  in  New  Hamp- 
shire, and  the  corporation  may  voluntarily  consent  to  its  transfer  by 
accepting  the  outstanding  certificate  and  issuing  a  new  one  to  the  pur- 
chaser.    (Luce  V.  Manchester  &  L.  R.  Co.,  63  N.  H.  588,  3  Atl.  618.) 

And  so  in  New  York  where  it  was  held  that  the  corporation  is  bound 
to  make  the  usual  and  proper  entries  of  transfer.  The  court  said:  "  There 
was  no  occasion  for  taking  out  letters  testamentary  here  (New  York)  for 
the  purpose  either  of  passing  title  to  the  stock  or  of  satisfying  the 
scruples  of  the  defendants."  (Middlebrook  v.  Merchants'  Bank,  3  Abb. 
Ct.  App.  295,  affg.  41  Barb.  481.  And  to  same  effect  Brown  v.  San  Fran- 
cisco Gas  Light  Co.,  58  Cal.  426.) 

At  common  law  an  executor  or  administrator  had  the  same  property 
in,  and  power  over  the  personal  effects  or  estate  of  his  decedent,  that 
such  decedent  had  at  and  before  his  death.  But  this  absolute  power  is 
modified  by  statute  in  this  country.  (Neyer  v.  Second  Nat.  Bank,  57 
Ind.  198.) 

See  also  note  "Powers  and  Duties  of  Ancillary  Administrator,"  this 
volume,  p.  380;  note  "  Rights  and  Duties  of  Executors  and  Administra- 
tors in  Foreign  or  other  States,"  4  Prob.  Rep.  Annot.  42. 

(b)  Illustrative  cases — Executors  of  a  decedent  where  domicile  was 
in  Cuba  have  no  authority  under  Cuban  letters  to  transfer  stock  in  Penn- 
sylvania. (Alfonso's  Appeal,  70  Pa.  St.  347.)  So  held  under  a  statute, 
but  rule  acknowledged  to  be  otherwise  in  case  of  letters  issued  in  an- 
other (sister)  State.    (Id.,  349.) 

But  in  consequence  of  this  decision  a  statute  was  passed  in  Pennsyl- 
vania allowing  transfer  of  stock  by  foreign  executors  and  administrators. 
(Grimes  v.  Pennsylvania  R.  Co.,  189  Pa.  St.  619,  622,  42  Atl.  303.) 
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On  the  death  in  New  York  of  a  resident  citizen  of  that  State,  intestate, 
and  owning  a  certificate  for  shares  of  stock  in  an  Alabama  corporation, 
the  Probate  Court  of  the  county  in  which  such  corporation  is  located 
has  jurisdiction  to  grant  letters  of  administration  on  his  estate;  although 
an  administrator  appointed  in  New  York  would  have  authority  to  transfer 
the  certificate,  and  payment  of  dividends  might  lawfully  be  made  to  him. 
(Winter  v.  London,  99  Ala.  263,  12  So.  438.) 

Shares  of  stock  are  personal  property  and  have  their  situs  for  pur- 
pose of  administration  at  the  testator's  domicile.  (Russell  v.  Hooker, 
67  Conn.  24,  34  Atl.  711.) 

The  legal  situs  of  that  species  of  property  represented  by  certificates 
of  stock  is  where  the  corporation  exists  or  where  the  shareholder  has 
his  domicile.  So  held  in  construing  a  transfer  tax  act.  (Matter  of 
James,  144  N.  Y.  6,  38  N.  E.  961.  See  and  compare  Matter  of  Bronson, 
150  N.  Y,  I,  44  N.  E.  707;  Matter  of  Fitch,  160  N.  Y.  87,  54  N.  E.  701.) 


Richardson  vs.  Orth  et  al. 

[Supreme  Court  of  Oregon;  Dec.  16,  1901;  40  Ore.  252,  66  Pac.  925.] 

Will  —  Contracts  to  Devise  —  Specific  Performance  — 
Consideration  —  Statute  of  Frauds  —  Attestation  of 
Will  —  Revocation. 

1.  A  writing  reciting  that  the  maker,  being  in  sound  mind,  "declares 

this  to  be  my  last  will;  that  is,  after  my  lawful  debts  are  paid, 
*  *  *  I  give  J.  the  rest  of  my  property," — does  not  constitute 
a  contract  between  the  parties,  no  obligation  being  assumed  by  either, 
and  may  be  revoked  by  the  maker. 

2.  The  signature  of  witnesses  to  a  will  will  not  constitute  a  sujBicient 

attestation  thereof  when  the  testatrix  does  not  indicate  to  them  in 
any  way  what  the  paper  is,  or  acknowledge  that  she  has  signed  it, 
or  that  it  was  intended  to  be  executed  by  her,  the  paper  being  so 
folded  that  the  witnesses  could  not  sec  any  of  the  writing. 

3.  Specific  performance  of  an  agreement  to  will  property  will  not  be  en- 

forced unless  the  agreement  is  established  by  clear  and  most  con- 
vincing evidence. 

4.  Plaintiff's  father  and  stepmother  being  in  poor  health,  she  went  to 

their  home,  and  remained  for  about  a  month,  assisting  in  caring  for 
them.  She  testified  at  first  that  she  had  no  intention  of  staying,  but 
that  her  stepmother  wished  her  to  remain  permanently;  that  she 
stated  she  would  have  to  give  up  her  occupation,  and  would  have  to 
be  protected,  and  that  her  mother  said  she  would  will  her  prop- 
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erty  to  her;  that,  after  caring  for  her  father  about  a  month,  they 
removed  him  to  other  quarters,  and  that  plaintiff  thereafter  did  not 
live  with  the  stepmother,  but  only  visited  her  occasionally,  and  did 
small  errands,  though  the  mother  was  ill,  and  part  of  the  time  in 
a  hospital.  The  mother  made  out  a  will  disposing  of  the  property 
as  agreed,  but  it  was  void  because  of  an  insufhcient  attestation,  and 
she  afterward  made  other  disposition  of  the  property.  Plaintiff 
continued  her  regular  occupation  while  she  was  living  with  her 
parents.  Held  not  sufficient  evidence  of  the  making  of  the  con- 
tract as  alleged  to  justify  a  decree  for  specific  performance  thereof. 

5.  An  agreement  whereby  decedent  was  to  will  her  estate  of  $4,000  to  her 

stepdaughter  in  consideration  that  the  latter  would  live  with  decedent 
and  her  husband  and  care  for  the  husband  during  his  illness  was 
not  supported  by  sufficient  consideration  to  warrant  specific  per- 
formance where  it  appeared  that  the  daughter  actually  cared  for 
her  father  for  only  a  month,  when  she  was  relieved  from  her  duties 
by  his  removal  to  other  quarters,  and  where  she  continued  her 
regular  occupation  during  the  entire  period. 

6.  A  parol  agreement  whereby  decedent  was  to  will  her  estate  of  $4,000 

to  her  stepdaughter  in  consideration  that  the  latter  would  live  with 
the  mother  and  her  husband  and  would  care  for  the  husband  during 
his  illness  was  not  taken  out  of  the  Statute  of  Frauds  by  part 
performance  by  the  daughter,  where  it  appeared  that  she  only 
cared  for  her  father  for  a  month,  being  then  relieved  from  her  duty 
by  his  removal  to  other  quarters,  and  that  she  continued  her  regu- 
lar occupation  during  the  entire  time. 

Appeal  from  Circuit  Court,  Multnomah  county;  John  B. 
Cleland,  Judge. 

Suit  by  Julia  C.  Richardson  against  Bertrand  Orth  and  others. 
Judgment  for  defendants,  and  plaintiff  appeals. 
Affirmed. 

E.  B.  Watson,  for  appellant. 

Mark  O'Neill  and  A.  P.  Tifft,  for  respondents. 

WoLVERTON,  J. —  This  is  a  suit  to  enforce  the  specific  perform- 
ance of  an  alleged  contract  by  and  between  Eleanor  Richardson, 
now  deceased,  and  the  plaintiff,  whereby  the  former  undertook 
and  agreed,  in  consideration  of  certain  services  to  be  rendered, 
to  make  and  declare  her  last  will  and  testament  in  favor  of  the 
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plaintiff,  thereby  bequeathing  and  devising  to  plaintiff  the  whole 
of  her  estate.  In  May,  1877,  A.  B.  Richardson  and  Eleanor 
Richardson,  husband  and  wife,  conveyed  certain  real  property 
to  F.  N.  Blanchet,  in  trust,  however,  for  the  sole  use  and  benefit 
of  Eleanor.  Subsequently,  two  parcels  of  the  realty  were  sold, 
and  the  proceeds,  among  which  was  a  note  and  mortgage 
executed  by  John  L.  George  to  William  H.  Gross,  Roman 
Catholic  archbishop  of  the  diocese  of  Oregon,  the  successor  of 
Blanchet,  so  that  in  1898  Eleanor's  estate  consisted  of  what 
remained  of  such  proceeds, —  the  west  seventy-five  feet  of  lot  8 
in  block  156  of  the  city  of  Portland,  and  some  household  furni- 
ture and  wearing  apparel.  After  reciting  the  foregoing  facts, 
and  others  not  necessary  to  mention,  the  complaint  states,  in 
substance,  that  on  October  8,  1898,  Richardson  and  wife  being 
sick  and  infirm,  the  said  Eleanor  proposed  and  offered  the 
plaintiff  that  if  she  would  give  up  her  music-room  and  lodging 
at  167  Eleventh  street,  in  the  city  of  Portland,  and  remove  to 
her  home  temporarily,  so  as  to  be  near  her  husband  during  his 
illness,  and  would  employ  her  time  and  services  whenever 
needed  in  caring  for  and  comforting  him  during  such  illness  and 
in  attending  on,  caring  for,  and  comforting  her,  the  said  Eleanor, 
during  her  apprehended  illness,  and  in  advising  and  assisting  her 
in  the  management  of  her  property  and  business  affairs,  she, 
the  said  Eleanor,  in  consideration  thereof,  would,  by  her  last 
will,  duly  bequeath  and  devise  to  plaintiff  all  property,  both  real, 
personal,  and  mixed,  belonging  to  her  at  the  time  of  her  death, 
after  providing  for  her  husband's  needs  and  the  payment  of  her 
lawful  debts;  that  plaintiff  then  and  there  accepted  said  offer 
and  proposition,  and  promised  and  agreed  to  and  with  the  said 
Eleanor  to  comply  with  and  fulfill  all  the  terms  and  conditions 
thereof;  that  the  said  Eleanor,  then  and  there  intending  to 
comply  with  and  perform  said  agreement,  wrote  out  with  her 
own  hand,  and  caused  to  be  attested  and  delivered  to  plaintiff, 
her  last  will  and  testament,  in  words  as  follows :  "  I,  Eleanor 
Richardson,  being  sound  in  mind  and  memory,  declare  this  to 
be  my  last  will ;  that  is,  after  my  lawful  debts  are  paid,  and  after 
my  husband,  A.  B.  Richardson,  is  provided  for,  I  give  to  Julia 
Richardson  the  rest  of  my  property.  October  8,  1898.  Wit- 
nesses:    Mrs.  W.  A.  Pittenger.     W.  A.  Pittenger,"  and  as  a 
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part  of  the  same  transaction  wrote,  executed,  and  caused  to  be 
attested  and  delivered  to  plaintiff  two  orders  —  one  upon  the 
Society  of  the  Holy  Names  of  Jesus  and  Mary,  and  the  other 
upon  Mr.  George  —  authorizing  plaintiff,  in  case  of  the  illness 
of  said  Eleanor,  to  draw  what  money  was  necessary  therefor; 
that  plaintiff  received  and  accepted  the  first  instrument  as  and 
for  the  last  will  and  testament  of  Eleanor,  and  retained  the  same, 
together  with  the  orders,  until  the  time  of  her  death,  May  27, 
1899,  with  her  full  acquiescence,  knowledge,  and  consent.  Per- 
formance on  the  part  of  the  plaintiff  is  then  alleged,  following 
which  it  is  stated  that  on  February  20th,  after  the  death  of 
Richardson,  the  plaintiff  having  been  advised  that  the  signature 
of  the  said  Eleanor  to  the  first-named  instrument  was  requisite 
to  its  validity,  so  informed  her,  whereupon  she  willingly  sub- 
scribed the  same.  The  alleged  contract  or  agreement  is  contro- 
verted by  the  answer,  and  for  a  further  defense,  among  others, 
it  is  averred  that  the  consideration  to  support  it  is  grossly 
inadequate. 

Several  questions  are  presented  by  the  record,  but,  in  view  of 
the  conclusion  we  have  reached,  it  is  unnecessary  to  discuss 
more  than  one  feature  of  the  controversy,  and  that  is  whether 
there  was  a  valid  and  binding  agreement  made  and  entered  into 
by  and  between  the  plaintiff  and  Eleanor  Richardson,  whereby 
the  latter  undertook  and  promised  to  will  and  bequeath  her 
property  to  the  former;  and  whether,  if  made,  it  is  supported 
by  a  sufficient  and  ad-equate  consideration.  The  case  rests 
mainly  upon  the  plaintiff's  own  testimony,  she  being  the  only 
witness  who  has  attempted  to  state  the  terms  and  conditions  of 
the  alleged  contract  and  agreement,  and  what  was  done  by  the 
parties  concerned  in  pursuance  thereof.  However,  before  pro- 
ceeding to  any  resume  or  discussion  of  her  testimony,  there 
are  certain  uncontroverted  facts  that  need  be  stated.  Plaintiff 
is  the  daughter  of  Richardson,  and  stepdaughter  and  niece  of 
Eleanor,  his  wife.  The  father  and  stepmother  had  resided  to- 
gether upon  the  realty  above  described  since  1877,  but  plaintiff 
had  not  lived  with  them  for  more  than  fourteen  years.  About 
the  19th  of  January,  1898,  Richardson  was  taken  sick,  having 
been  affected  with  paralysis,  whereupon  Mrs.  Richardson  sent 
for  Mrs.  Mattingly,  a  sister  of  plaintiff,  and  upon  her  advice  he 
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was  taken  to  the  hospital,  where  he  remained  for  three  weeks. 
From  there  he  was  taken  to  Mrs.  Mattingly's,  who  attended 
upon  and  cared  for  him  until  about  the  last  days  of  September, 
when  he  was  removed  to  his  home,  where  he  remained  until 
late  in  October,  or  early  in  November,  when,  at  the  instance  of 
Mrs.  Richardson,  he  was  again  taken  to  Mrs.  Mattingly's,  where 
he  was  attended  and  cared  for  by  her  until  the  time  of  his  death, 
February  9,  1899.  Mrs.  Richardson  died  May  27th  following, 
at  St.  Vincent's  Hospital.  About  the  time  Richardson  was  taken 
home,  plaintiff  went  to  the  house  at  the  request  of  Mrs.  Rich- 
ardson. Plaintiff  testifies  that  from  said  time  until  the  8th  of 
October  she  helped  her  father  and  kept  house ;  that  on  the  8th 
her  mother  wrote  with  her  own  hand  the  document  set  out  in 
the  complaint,  purporting  to  be  her  last  will  and  testament,  but 
without  signing  or  subscribing  it;  that  she  requested  Mr.  and 
Mrs.  Pittenger  to  witness  it,  who,  without  seeing  the  writing, 
\he  paper  being  folded  in  such  a  manner  ais  to  obscure  it  from 
view,  and  without  knowledge  of  its  contents,  or  being  informed 
as  to  what  it  was,  signed  their  names  as  witnesses ;  that  subse- 
quently, on  February  30,  1899,  after  the  death  of  Richardson, 
she  subscribed  it,  her  attention  having  been  by  plaintiff  called  to 
the  fact  that  it  was  not  signed,  and  that  its  validity  was  dependent 
thereon,  but  not  in  the  presence  of  the  attesting  witnesses.  At 
the  time  of  the  writing  of  the  purported  will  Mrs.  Richardson 
wrote  two  orders, —  one  directed  to  the  Society  of  the  Sisters 
of  the  Holy  Names  of  Jesus  and  Mary,  and  the  other  to  Mr. 
George, —  authorizing  the  plaintiff,  in  case  of  her  illness,  to  draw 
whatever  money  was  necessary  for  her  purposes.  The  last  two 
writings  were  signed  by  Mrs.  Richardson  and  witnessed  by  Mr. 
and  Mrs.  Pittenger.  Mrs.  Richardson,  her  husband,  and  plain- 
tiff were  all  present  at  the  time.  It  may  be  stated  in  this  connec- 
tion that  the  Richardsons  were  occupying  the  upper  or  second 
story  of  the  house  and  the  Pittengers  the  lower  story,  having 
rented  the  same  from  Mrs.  Richardson.  The  Pittengers  moved 
out  about  the  12th  or  13th  of  October,  some  four  or  five  days 
after  attesting  the  writings.  The  plaintiff,  being  asked  how 
these  papers  came  to  be  made,  testifies :  "  I  was  up  there  with 
my  stepmother.  I  decided  to  go  over  there,  and  live  with  her. 
She  wanted  me  to  be  up  there  when  papa  came.    She  said  that 
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she  had  some  one  who  was  going  to  help  her.  So  I  went  over, 
and  there  wasn't  any  one  there,  and  she  asked  me  if  I  would 
stay  all  night.  I  said  certainly  I  would  stay  until  she  could  get 
some  one,  and  I  did  not  have  any  idea  of  going  up  there  to 
stay.  Several  days  went  by,  and  I  was  busy  around  helping 
them,  and  my  stepmother  said  she  would  like  to  have  me  come 
and  make  my  home  with  papa  and  her.  I  said,  of  course,  to  do 
that  I  would  have  to  give  up  my  own  business  and  the  rooms  I 
occupied,  and  I  said  I  would  have  to  be  protected  in  some  way 
if  I  did  that ;  and  she  said  she  would  make  over  this  property  to 
me,  and  that  at  the  time  she  died  everything  would  be  mine, 
and  she  explained  this  to  me,  and  she  said  that  she  had  this 
money  at  the  sisters  and  this  note  of  Mr.  George's,  and  in  case 
she  got  ill  she  would  draw  me  out  an  order  on  both  these  places, 
which  she  did ;  and  then  she  made  out  this  will,  and  gave  it  to 
me  in  consideration  that  I  would  come  up  and  make  my  home 
there ;  and  right  then  and  there  she  wrote  these  papers  out,  and 
I  asked  her  if  she  hadn't  better  have  a  lawyer,  and  she  said  she 
knew  how  to  do  it  herself ;  and  I  showed  it  to  father,  and  he  said 
it  was  all  right.  In  a  general  way  I  was  to  be  up  there  with 
them,  and  attend  to  papa  and  herself.  She  didn't  intend  me  to 
come  up  and  do  the  work,  but  I  did  it  until  she  could  get  some 
one  else,  and  I  was  to  do  and  help  around,  and  see  after  them 
generally."  Continuing,  she  states,  in  effect,  that  she  did  as  she 
agreed, —  moved  up  and  made  her  home  there  in  consequence  of 
her  mother  making  over  the  property;  that  she  accepted  the 
proposition,  and  felt  that  she  could,  because  she  knew  that  her 
mother  had  enough  to  take  care  of  them  while  she  was  there, 
and,  if  anything  should  happen,  she  would  have  the  writing  to 
protect  her,  as  she  had  given  up  her  business;  that  she  had 
lodging  and  music-rooms  elsewhere,  which  were  given  up  after 
that ;  that  she  taught  music  at  her  mother's,  but  neglected  it  a 
great  deal, —  just  attended  to  it  as  she  could  without  neglecting 
her  father  and  the  house, —  that  being  her  understanding  of 
the  arrangement;  that  she  looked  after  her  father,  helped  him 
up  and  down  stairs,  looked  after  the  meals  and  the  property 
generally;  that,  as  to  her  mother's  business,  she  attended  to 
the  rent  and  bills  for  household  expenditures ;  that  her  mother 
consulted  her  about  everything  that  was  going  on;  that  nearly 
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all  of  her  time  was  taken  up  with  the  care  of  her  father  and 
mother  and  in  attending  to  her  mother's  business;  that  her 
father  remained  there  at  the  house  to  the  very  last  of  October 
or  the  first  of  November,  not  a  whole  month,  when  he  was 
taken  to  her  sister's ;  that  after  that  plaintiff  did  not  remain  or 
live  with  her  mother,  but  took  rooms  elsewhere  with  a  friend ; 
that  she  was  to  and  fro  visiting  her  mother  every  little  while, 
possibly  once  or  twice  a  week,  until  she  became  ill ;  that  she  did 
not  have  the  further  care  of  her  father,  but  visited  him  fre- 
quently, the  arrangement  with  her  mother  being,  at  the  time  her 
father  went  back  to  Mrs.  Mattingly's,  in  regard  thereto,  that 
she  should  go  to  and  fro  .and  keep  her  posted  as  to  how  he  was ; 
that  her  mother  became  ill  about  Christmas,  after  which  she 
did  not  leave  her  house ;  that  she  wanted  "  a  nurse  or  some  one 
to  look  after  her,"  and  plaintiff  went  around  to  find  a  suitable 
person ;  that  several  persons  attended  her  during  her  sickness ; 
that  plaintiff  did  not  attend  her,  but  visited  her,  as  before  stated, 
and  went  on  errands,  and  did  some  business  for  her;  that  she 
was  ready  to  go  at  all  times  requested,  and  that  nearly  every 
day  she  would  have  something  to  do  for  her.  On  cross-exam- 
ination she  testified,  in  substance,  that  the  week  or  ten  days  that 
she  was  at  her  mother's  before  the  8th  of  October  she  did  every- 
thing that  was  necessary  about  thp  house,  prepared  their  meals, 
and  looked  after  the  house;  that  she  went  there  because  her 
father  was  coming  home,  and  her  mother  wanted  her  to  be  at 
the  house  when  he  came;  that  she  was  very  willing  to  go,  but 
did  not  with  the  expectation  of  staying;  that  she  had  no  piano 
of  her  own,  but  was  using  one  that  belonged  to  a  friend,  and 
that  when  she  went  to  her  mother's  she  used  hers.  Continuing, 
she  testified  as  interrogated :  "  Q.  You  say  your  stepmother 
proposed  to  have  you  stay  there,  and  work  for  her,  and  do  the 
cooking?  A.  No,  I  don't  know  as  she  wanted  me  to  go  there 
and  do  the  work,  but  to  look  after  things  generally,  and  she 
intended  to  get  some  one  else  to  do  the  work ;  but  at  the  time 
she  hadn't  any  one,  and  I  did  it  until  she  was  able  to  get  some 
one.  Q.  Your  agreement  with  her,  then,  was  not  to  do  the 
housework?  A.  No,  not  to  do  the  housework  itself.  Q.  You 
made  the  agreement,  if  she  would  give  you  all  the  property, 
you  would  go  there  and  look  after  things  generally?    A.  Yes, 
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look  after  things  generally,  and  my  father.  Q.  But  not  to  do 
the  housework?  A.  No,  not  especially  the  housework.  Q. 
What  business  did  your  stepmother  have  besides  the  house- 
work? A.  She  wasn't  able  to  look  after  my  father.  Q.  Nursing? 
A.  He  had  to  be  assisted  with  his  dressing  and  with  his  meals. 
Papa  was  paralyzed,  and  had  to  be  helped,  fed,  and  taken  out 
walking,  and  attended  off  and  on.  Q.  I  asked  you  if  the  agree- 
ment was  that  you  were  to  take  care  of  him.  A.  Yes,  and  look 
after  whatever  was  to  be  done,  but  not  to  do  the  housework 
itself.  Q.  Was  it  included  in  that  agreement  that  you  were  to 
nurse  him?  A.  Yes.  Q.  And  assist  him  in  putting  on  his 
clothes  and  caring  for  him?  A.  Yes.  Q.  Were  you  to  work 
for  her  in  any  way  besides  that?  A.  Well,  if  she  wanted  any- 
thing done, —  like  attending  to  her  bills,  or  having  her  business 
attended  to, —  she  expected  me  to  do  that.  Q.  Did  she  tell  you 
that  she  expected  you  to  do  that?  A.  She  didn't  specify  par- 
ticularly, but  the  understanding  was  that  in  a  general  way  I 
was  to  look  after  the  house.  Q.  When  did  you  make  this  agree- 
ment? A.  On  the  8th  of  October,  at  the  time  of  this  writing. 
Q.  Was  that  the  first  time  this  matter  was  mentioned  ?  A.  Yes, 
that  it  was  mentioned  so  seriously.  Q.  The  first  time  you  had 
a  conversation  about  it  was  on  the  day  of  this  writing?  A.  Yes. 
Q.  Who  proposed  it  —  you  or  she  ?  A.  She  proposed  I 
make  my  home  with  her.  Q.  Did  she  propose  you  do  that  for 
a  consideration  ?  A.  Not  exactly  in  those  words.  She  said,  '  I 
would  like  to  have  you  come  and  make  your  home  with  papa 
and  me.'  I  said :  '  If  I  do  that,  I  will  have  to  neglect  my  own 
business.  Of  course,  I  am  dependent  on  it  for  my  living.  If  I 
do,  you  will  have  to  protect  me.'  She  says,  'Whatever  you 
want  me  to  do  I  will  do.'  I  says,  'You  have  property  and 
money.  If  during  the  time  I  am  with  you  you  should  take  sick 
yourself,  you  might  get  into  a  condition  that  you  couldn't  tell 
me  where  any  money  was.  You  want  to  fix  it  so  I  will  be  pro- 
tected if  I  give  up  this,  and  come  here  to  live.'  Q.  Is  that  the 
word  you  used?  A.  That  is  the  very  word  I  used.  Q.  You 
didn't  say  you  would  go  if  she  gave  you  all  the  property?  A. 
That  is  what  I  mean.  I  told  her  I  would  give  up  this  teaching, 
—  not  exactly  give  it  up,  but  only  give  it  up  as  far  it  was  neces- 
sary in  looking  after  the  house  and  papa  and  herself.     Q.  You 
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say  that  payment  of  the  grocery  bills  and  signing  the  receipts 
for  the  rent  was  not  particularly  mentioned  in  the  agreement? 
A.  Well,  I  had  been  doing  those  things  in  a  general  way,  and 
that  is  what  I  understood  she  meant.  Q.  Did  she  mention  that 
particularly?  A.  No,  I  don't  think  she  did;  but  I  understood 
that  was  what  she  meant.  Q.  Did  she  mention  particularly  the 
care  and  nursing  of  your  father  as  one  of  the  things  to  do?  A, 
Yes.  I  cannot  remember  her  exact  words,  but  that  was  one  of 
the  things  talked  about, —  look  after  papa  and  her  and  the  affairs 
of  the  house,  but  not  to  do  the  housework.  That  was  the  under- 
standing. Q.  And  you  were  still  to  be  permitted  to  pursue 
your  music  teaching  in  so  far  as  it  didn't  interfere  with  this 
agreement?  A.  Yes."  She  further  states  that  she  had  not 
visited  her  parents  for  fourteen  or  fifteen  years  previous  to  the 
time  of  her  father's  sickness ;  that  she  was  on  good  terms  with 
her  father,  but  did  not  fancy  her  mother;  that  the  reason  he 
went  back  to  her  sister's  was  that  her  mother  was  under  the 
impression  that  it  was  too  confining  in  the  upper  part  of  the 
house ;  that  she  was  very  much  afraid  —  and  so  was  the  plain- 
tiff—  that  he  would  get  injured  going  up  and  down  stairs,  and 
they  thought  it  would  be  best  for  him  to  go  back ;  that  after  that 
plaintiff  had  nothing  to  do  with  caring  for  her  father ;  that  she 
looked  after  him  less  than  a  month ;  that  she  did  not  nurse  her 
stepmother  at  all ;  that  she  bought  things  for  her,  and  saw  that 
she  was  attended  to ;  that  in  November  and  December  and  sub- 
sequently she  had  a  room  with  a  friend  of  hers,  and  attended  to 
her  music  teaching ;  that  she  did  not  do  anything  else,  except  to 
step  in  occasionally  and  visit  her  father,  and  go  and  see  her 
mother ;  that  after  her  mother  was  taken  ill  she  did  not  go  out 
of  her  room  until  she  was  taken  to  the  hospital,  about  six  weeks 
before  she  died;  that  she  had  a  servant  or  nurse  to  take  care 
of  her,  and  that  plaintiff  called  very  often,  but  did  not  visit  her 
so  often  after  she  was  taken  to  the  hospital.  Near  the  close 
of  her  testimony,  in  answer  to  the  question,  "  Was  anything  in 
the  agreement  you  had  with  your  aunt  concerning  it  [money 
supposed  to  be  in  the  hands  of  the  sisters]  that  you  were  to 
work  for  her  as  you  said  ?  "  She  says :  "  Well,  now,  of  course, 
when  I  went  up  there  it  was  to  make  my  home  with  her,  as  we 
both  understood,  until  she  died;  and  when  the  second  agree- 
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ment  was,  made  I  thought  probably  that  will  would  be  affected 
by  that  change,  and  I  asked  her  if  it  made  any  difference,  and 
she  said,  *  None  whatever/  She  said,  '  You  can  come  and  visit 
me,  and  those  papers  will  be  just  the  same.' "  For  the  purpose 
of  corroborating  the  plaintiff,  two  witnesses  were  called,  and 
testified  to  having  heard  Mrs.  Richardson  say  that  she  had 
turned  over  her  property  to  Julia;  and  one  of  these,  in  effect, 
that  Julia  was  to  take  care  of  her  mother  and  father  as  long  as 
the  former  lived.  It  is  further  shown  that  on  October  25,  1898, 
Mrs.  Richardson  gave  to  M.  L.  Griffin  a  thirty-day  contract 
for  the  sale  of  her  realty;  that  on  November  8th  a  sale  was 
negotiated  through  him  to  E.  J.  Jaeger  and  T.  H.  Edwards, 
and  that  in  furtherance  of  perfecting  the  title  she,  on  March 
29th,  executed  a  quitclaim  deed  to  them,  and  had  it  deposited 
in  escrow,  to  be  delivered  upon  the  payment  of  the  considera- 
tion in  manner  as  stipulated  in  the  contract  of  sale ;  and  on  the 
13th  day  of  May,  1899,  she  entered  into  a  written  contract  with 
the  Sisters  of  Charity  at  St.  Vincent's  Hospital,  whereby  she 
agreed  to  pay  them  $1,500  in  consideration  that  they  furnish 
her  a  home,  board,  lodging,  and  medicines  during  the  term  of 
her  natural  life;  and  on  the  day  before  she  died  she  made  a 
will,  as  alleged  in  the  complaint,  whereby  she  bequeathed  to 
plaintiff  but  $25. 

The  tmexecuted  writing  subscribed  by  W.  A.  Pittenger  and 
wife  as  witnesses  was  at  the  time  no  doubt  intended  by  Mrs. 
Richardson  to  constitute  her  last  will  and  testament.  It  is  not 
a  contract  in  any  sense  of  the  term,  as  witness  its  terms  and 
conditions.  No  obligations  were  assumed  either  by  the  testa- 
trix or  the  plaintiff,  who  was  made  the  sole  residuary  legatee, 
she  being  the  only  person  concerned,  save  the  father  and  hus- 
band, who  was  to  be  provided  for.  So  far  as  disclosed  by  the 
instrument,  the  testatrix  had  full  liberty  to  revoke  it  at  any  time, 
and  the  plaintiff  was  without  power  or  authority  to  prevent  or 
restrain  her.  So  that  the  writing  cannot  be  said  to  be  within 
itself  a  contract  between  the  testatrix  and  the  plaintiff,  nor  was 
it  executed  as  a  will  as  required  by  the  statute.  (Luper  v.  Werts, 
19  Ore.  122,  23  Pac.  850.)  If  the  circumstance  that  Mrs. 
Richardson  did  not  sign  the  writing  or  had  not  signed  it  at  the 
time  the  witnesses  subscribed  it  be  waived,  and  the  fact  that 
Vol.  VII  — 20 
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the  name  Eleanor  Richardson  appears  in  the  body  of  the  will  be 
conceded  to  be  a  sufficient  signing,  the  evidence  even  then  does 
not  show  a  sufficient  or  valid  attestation.  True,  the  witnesses 
were  requested  by  the  testatrix  to  sign  the  paper,  but  she  did 
not  indicate  to  them  in  the  slightest  way  what  the  paper  was, 
or  acknowledge  to  them  that  she  had  signed  or  in  any  manner 
attached  her  name  to  it,  or  even  that  the  writing  was  hers,  or 
intended  to  be  executed  by  her,  the  fact  being  that  the  paper 
was  so  folded  that  the  witnesses  could  not  see  any  of  the  writ- 
ing, or  know  of  its  contents  or  purposes,  or  of  the  presence  of 
the  name  of  the  testatrix  in  the  body  of  the  instrument;  and 
this,  within  the  doctrine  of  Luper  v.  Werts  (supra)  y  constitutes  a 
wholly  insufficient  attestation,  and  the  document  cannot  be, 
therefore,  considered  as  an  executed  will.  The  other  writings 
are  not  contracts,  but  merely  orders  to  enable  the  plaintiff  to 
draw  money  in  case  of  her  mother's  illness.  So  that,  whatever 
contract  was  made  and  entered  into  between  plaintiff  and  her 
mother  must  be  established  by  other  evidence  than  these  papers. 
Nor  do  we  understand  that  plaintiff  contends  otherwise.  But 
it  is  strenuously  insisted  that  these  papers  were  executed  in 
pursuance  of  the  contract,  and  as  acts  in  carrying  out  its  pur- 
poses, and,  therefore,  lend  support  to  and  are  corroborative  of 
plaintiff's  statement  as  to  what  the  real  contract  was.  The 
fact  of  their  execution  is  just  as  consistent  with  the  nonexist- 
ence as  with  the  existence  of  such  a  contract  or  agreement,  so 
that  the  oral  statement  is  not  materially  aided  thereby.  The 
defendants  contend  that  the  alleged  agreement  is  within  the 
Statute  of  Frauds,  and,  not  being  in  writing,  its  existence  can- 
not be  established  by  competent  proof ;  but,  as  plaintiff  depends 
upon  such  a  part  performance  in  reliance  upon  the  agreement 
as  will  take  the  case  out  of  the  statute  in  a  court  of  equity,  we 
must  ascertain  first  what  verbal  agreement,  if  any,  has  been 
established,  and,  if  any  such  is  found  to  exist,  then  it  will  be 
time  enough  to  determine  whether  the  statute  cuts  off  the 
remedy.  "  In  this  class  of  cases,"  says  Barrett,  J.,  in  Gall  v. 
Gall  ([Sup.],  19  N.  Y.  Supp.  332,  333),  "the  ordinary  rules 
which  govern  in  actions  to  compel  the  specific  performance  of 
contracts,  and  which  furnish  reasonable  safeguards  against 
frauds,  should  be  rigidly  applied.    These  rules  require  that  the 
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contract  be  certain  and  definite  in  all  its  parts;  that  it  be 
mutual,  and  founded  upon  an  adequate  consideration;  that  it 
be  established  by  the  clearest  and  most  convincing  evidence. 
Even  then,  when  the  contract  Hmits  a  man's  right  to  dispose  of 
his  property  by  will,  it  is  regarded  with  suspicion,  and  enforced 
only  when  it  is  apparent  that  the  hand  of  equity  is  required  to 
prevent  a  fraud  upon  the  promisee."  The  doctrine  thus  pro- 
mulgated has  the  approval  of  this  court.  (Rose  v.  Oliver,  32 
Ore.  447,  52  Pac.  176.)  A  fair  statement  of  the  reciprocal 
obligations  between  the  parties  may  be  gathered  from  the  plain- 
tiff's examination  in  chief,  which  is  about  as  follows :  She  con- 
sented to  give  up  her  present  lodging  and  music-rooms,  and  live 
with  her  father  and  mother,  and  agreed  to  attend  to  and  take 
care  of  her  father  during  his  sickness,  to  attend  to  and  care  for 
her  mother,  consult  with  and  assist  her  in  the  management  of 
her  business  affairs,  but  not  to  do  the  housework,  and  engage 
in  her  occupation  of  teaching  music  in  subordination  to  the 
demands  upon  her  time  by  her  newly-assumed  duties ;  and  that 
the  mother,  upon  the  other  hand,  was  to  make  over  and  give 
up  all  her  property,  so  that  everything  would  belong  to  the 
plaintiff  at  the  time  of  her  death.  The  testimony  of  the  two 
witnesses  referred  to  above  would  seem,  in  some  measure,  to 
corroborate  this  statement;  but  when  we  come  to  a  considera- 
tion of  the  cross-examination  and  the  future  conduct  of  the 
parties  we  are  led  to  conclude  that  such  an  agreement  was 
never  entered  into.  Let  us  recount  what  was  done.  The 
mother  attempted  to  make  a  will  devising  to  plaintiff  all  her 
property ;  gave  orders  intended  to  enable  Julia  to  obtain  money 
to  defray  expenses  for  the  mother's  illness,  and  these  docu- 
ments were  at  once  delivered  into  the  hands  of  the  plaintiff. 
The  father  remained  at  his  home  scarcely  four  weeks,  during 
which  time  plaintiff  had  the  care  of  him;  but  subsequently  she 
did  nothing,  except  to  visit  him  frequently,  and  tell  her  mother 
of  his  condition,  and  transact  such  matters  of  business  as  pay- 
ing butcher  and  grocery  bills  and  the  like,  under  the  direction 
of  her  mother.  The  mother  contracted  with  Griffin  for  the 
sale  of  her  house  and  lot,  and  through  him  entered  into  a  con- 
tract with  Jaeger  and  Edwards,  obligating  herself  to  make  a 
deed  to  them ;  subsequently  made  a  quitclaim  deed  to  them  iii 
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furtherance  of  a  clear  title ;  had  it  deposite"d  in  escrow,  depend- 
ing for  its  delivery  upon  the  payment  of  the  consideration; 
made  arrangements  with  St.  Vincent's  Hospital  for  her  care 
and  attention  while  sick ;  contracted  with  the  sisters  for  a  con- 
sideration of  $1,560,  to  be  paid  out  of  her  estate,  to  furnish  her 
with  a  home,  board,  lodging,  and  medicines  during  her  natural 
life ;  and,  finally,  made  a  will  disposing  of  her  property  entirely 
different  from  that  designed  by  the  attempted  will  of  October 
8th, —  and  all  this  without  consulting  or  advising  with  the  plain- 
tiff about  any  of  the  matters  of  business  thus  transacted.  These 
acts  are  all  inconsistent  with  the  idea  of  a  contract  or  agreement 
.  on  her  part  to  make  over  the  property  to  the  plaintiff.  True, 
the  mother  could,  if  she  had  so  desired,  willfully  have  disre- 
garded her  solemn  obligations;  but  the  presumption  is  that  a 
person  acts  in  discharge  of  his  bounden  duty,  rather  than  in 
disregard  thereof,  and  so  it  is  here  we  must  take  it  that  Mrs. 
Richardson  was  acting  as  she  supposed  it  was  her  right  to  do. 
Ordinarily,  persons  have  the  right  to  revoke  all  prior  wills, 
and  dispose  of  any  property  they  may  possess,  and  all  these  acts 
of  the  mother  are  perfectly  consistent  with  this  idea.  The 
plaintiff,  while  she  gave  up  her  separate  lodgings,  did  not  give 
up  her  music.  She  carried  on  her  instructions  while  at  her 
parents',  and  when  her  father  went  away  she  again  took  rooms 
elsewhere,  and  continued  her  instructions  as  before,  so  that  she 
abandoned  nothing  of  her  former  occupation  in  going  to  live 
with  her  parents.  Indeed,  the  arrangement  seems  to  have  been 
suggested  more  by  filial  relations  than  as  the  result  of  a  coldly- 
calculated  business  scheme  with  a  view  to  a  purchase  of  her 
mother's  property.  We  say  "purchase,"  because  the  alleged 
statement,  if  true,  would  amount  to  a  contract  of  purchase,  and 
this  suit  is  instituted  to  enforce  a  specific  performance  of  it. 
Plaintiff's  restatement  on  cross-examination  is  not  so  clear,  and 
almost  at  the  close  she  says:  "Well,  now,  of  course,  when  I 
went  up  there,  it  was  to  make  my  home  with  her,  as  we  both 
understood,  until  she  died;  and  when  the  second  arrangement 
was  made  [this  has  reference  to  the  time  her  father  went  back 
to  her  sister's]  I  thought  probably  I  would  be  affected  by  the 
change,  and  I  asked  her  if  it  made  any  difference,  and  she  said, 
'None  whatever.    »    *    *    You  can  come  and  visit  me,  and 
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these  papers  will  be  just  the  same/  "  These  acts  and  this  latest 
statement  of  the  plaintiff  would  seem  to  indicate  that  the 
mother  at  the  time  was  desirous  that  the  plaintiff  should  come 
and  live  with  them,  and  had  made  up  her  mind  to  make  her  will 
bequeathing  and  devising  to  plaintiff  all  her  property,  so  that 
she  should  have  it  at  her  death,  expecting  at  the  same  time  that 
plaintiff  would  be  a  comfort  and  help  to  both  her  and  tfie  father,* 
and  of  assistance  in  the  care  and  management  of  her  minor 
business  affairs,  and  that  in  consonance  with  this  idea  the  will 
was  attempted  to  be  executed,  and  these  orders  given,  and  that 
what  the  plaintiff  did  was  in  obedience  to  her  mother's  wishes, 
and  this  is  all  there  was  of  the  alleged  agreement.  There  were 
no  reciprocal  obligations  made  or  entered  into  between  them, 
and  the  mother,  therefore,  had  the  right  and  authority  to  sub- 
sequently dispose  of  her  property  as  she  saw  fit.  This  is  the 
most  reasonable  and  consistent  deduction  from  the  acts  and 
transactions  of  the  parties  that  we  are  enabled  to  make,  and  at 
the  farthest  we  cannot  say  the  alleged  contract  or  agreement 
is  established  by  that  dear  and  convincing  evidence  which  is 
required  in  such  a  case. 

There  is  another  feature  of  the  case  that  pertains  to  the 
adequacy  of  the  consideration  to  support  the  alleged  contract. 
Plaintiff  served  in  taking  care  of  her  father  less  than  four  weeks. 
Practically  speaking,  she  gave  up  nothing  of  her  plans  to  do  it, 
—  that  is,  she  continued  her  occupation  as  before, —  at  the  end 
of  which  time  she  states  that  another  arrangement  was  made,  or 
the  first  modified,  so  that  she  was  relieved  entirely  of  the  care 
of  her  father.  She  continued  to  assist  her  mother  somewhat 
in  the  transactioD  oi  her  smaller  business  concerns,  but  this 
is  of  little  moment.  Now,  if  it  be  conceded  that  the  orig^al 
agreement  was  that  she  should  attend  to  and  care  for  her  father 
to  the  end  of  his  days,  she  was  by  the  later,  or  modified,  arrange- 
ment relieved  of  that,  so  that  it  left  scarce  four  weeks'  service 
to  stand  as  the  consideration  for  an  estate  of  the  value  of  $4,000, 
soon  to  come  into  her  possession.  It  is  at  once  apparent  that 
such  a  consideration  is  wholly  inadequate  to  uphold  the  alleged 
undertaking.  Surely,  the  hand  of  equity  is  not  required  to 
prevent  a  fraud  upon  the  promisee.  The  plaintiff  has  expended 
so  Httle  of  her  time  in  the  care  of  her  father  —  a  duty  that  she 
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owed  him  out  of  filial  considerations  —  that  it  is  not  only  inade- 
quate as  a  consideration,  but  entirely  insufficient  as  part  per- 
formance to  take  the  case  out  of  the  Statute  of  Frauds. 

These  considerations  are  supported  by  Rose  v.  Oliver  (supra) ; 
Shakespeare  v.  Markham  (72  N.  Y.  406)  ;  Maddison  v.  Alderson 
(8  App.  Cas.  467),  and  other  cases  cited  in  the  first-named  au^ 
thority,  and  affirm  the  decree  of  the  court  below. 


In  re  Bell's  Estate. 

Staacke  vs.  Bell. 

[Supreme  Court  of  California,  Dec.  24,  1901;  135  Cal.  194,  67  Pac.  123.] 

Executors  —  Removal  —  Mismanagement    and    Neglect  — 
Fraud  —  Discretion  of  Probate  Court. 

1.  Where  a  petition  to  remove  an  executor  was  granted,  and  the  evidence 

was  sufficient  to  support  a  finding  of  mismanagement  and  neglect, 
a  further  unsupported  finding  of  fraud  did  not  affect  the  other 
grounds  on  which  the  order  of  removal  properly  rested. 

2.  The  discretion  of  the  Probate  Court,  in  removing  an  executor,  should 

not  be  interfered  with  on  appeal,  unless  it  is  clear  that  such  discretion 
has  been  abused. 

In  Banc.  Appeal  from  Superior  Court,  city  and  county  of 
San  Francisco^  J.  V.  Coffey,  Judge. 

Petition  by  Teresa  Bell  for  the  removal  of  George  Staacke  as 
an  executor  of  the  will  of  Thomas  Bell,  deceased.  From  an  order 
removing  such  executor,  he  appeals. 

Affirmed. 

Sidney  V,  Smith,  for  appellant. 

T.  Z,  Blakeman,  for  respondent. 

McFarland,  J. —  This  is  an  appeal  by  George  Staacke  from  an 
order  of  the  Superior  Court,  sitting  in  probate,  removing  him  as 
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executor  of  the  last  will  of  Thomas  Bell,  deceased.  The  order 
appealed  from  was  made  after  a  hearing  of  the  petition  of  Teresa 
Bell,  widow  of  the  deceased.  The  petition  sets  forth  about  a 
dozen  grounds  for  removal,  eight  of  which  were  found  in  favor  of 
the  petitioner.  As  we  think  that  the  finding  No.  2,  concerning 
appellant's  conduct  with  respect  to  property  of  the  estate  known 
as  the  "  Laguna  Rancho,"  is  sufficient  to  warrant  the  order  of 
removal,  we  do  not  deem  it  necessary  to  discus^  in  detail  the  other 
findings;  although  it  is  proper  to  say,  generally,  of  these  other 
findings,  that  some  of  them  are  not  justified  by  the  evidence,  and 
that  others  do  not  furnish  sufficient  legal  ground  for  the  removal 
of  the  executor.  And  we  do  not  think  that  the  evidence  justified 
any  finding  of  fraud,  or  corrupt  conduct  on  the  part  of  the  exec- 
utor. The  facts  found  in  said  finding  No.  2  are  sufficient,  we  think, 
to  warrant  the  conclusion  of  the  court  below  that  the  executor 
should  be  removed  for  mismanagement  and  wrongful  neglect  of 
the  estate,  within  the  meaning  of  section  1436  of  the  Code  of  Civil 
Procedure.  The  evidence  which  supports  the  findings  on  which 
the  conclusion  of  mismanagement  and  neglect  were  founded  is,  no 
doubt,  quite  conflicting ;  but  it  was  not  so  one-sided  as  to  warrant 
us  in  setting  these  findings  aside.  The  position  of  appellant  with 
respect  to  the  Laguna  rancho  was  embarrassing  from  the  start, 
and  one  which  he  should  not  have  allowed  himself  to  occupy. 
At  the  time  of  Bell's  death,  a  Miss  Thompson,  who  resided  in 
New  York,  held  a  mortgage  on  the  rancho  for  $50,000,  and  the 
appellant  was  her  agent  as  such  mortgagee,  and  continued  to  be 
such  after  he  became  executor ;  and  his  duties  to  her  as  such  agent, 
and  to  the  estate  as  executor  were  necessarily  to  some  extent  con- 
flicting. He  informed  her  that  the  estate  could  not  pay  the 
mortgage,  and  wrote  some  things  to  her  about  fc>reclosure  by  her 
which  the  court  finds  to  have  been  inconsistent  with  his  duties 
as  executor.  She  did  foreclose,  no  defense  having  been  made  to 
her  action  of  foreclosure  by  the  appellant ;  and  she  purchased  the 
rancho  for  the  amount  of  the  principal  and  interest  due  on  the 
mortgage,  which,  with  costs,  etc.,  amounted  to  something  over 
$58,000.  The  property  was  sold  at  public  auction,  and  there  was 
no  other  bidder.  There  was  certainly  considerable  evidence  that 
it  could  not  have  been  sold  for  more  than  the  amount  of  the  mort- 
gage, and  could  not  since  have  been  sold  for  more  than  that 
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amouht,  and  that  the  estate  lost  nothing  by  the  foreclosure  and 
sale  to  the  mortgagee.  But  the  evidence  on  these  points  was  con- 
flicting, and  we  cannot  disturb  the  finding  of  the  lower  court 
that  the  property  was  worth  $100,000,  and  that  appellant  should 
not  have  permitted  the  said  foreclosure  and  sale  to  the  mort- 
gagee. There  were  also  some  other  acts  of  appellant  connected 
with  the  matter  of  this  rancho —  found  by  the  court  to  have 
been  improper  —  which  need  not  be  here  mentioned.  The  fact 
that  the  court  also  found  fraud  against  appellant  does  not  affect 
the  other  grounds  on  which  the  order  of  removal  rests.  The  gen- 
eral principles,  much  discussed  by  counsel  on  both  sides,  which 
govern  cases  like  this  are  not  much  in  doubt ;  the  difficulty  is  in 
applying  them  to  a  given  case.  A  Probate  Court  should  not  de- 
feat the  will  of  the  testator  by  removing  his  chosen  executor  for 
light  or  trivial  causes,  and  particularly  for  matters  which  could 
be  readily  adjusted  in  the  settlement  of  his  accounts.  It  should 
be  extremely  careful  in  adopting  a  measure  so  harsh  and  severe. 
But,  on  the  other  hand,  to  the  Probate  Court  is  given,  in  the  first 
instance,  the  supervision  and  protection  of  estates  of  deceased 
persons,  with  power,  in  the  exercise  of  that  supervision,  to  remove 
an  executor  when,  in  its  discretion,  such  step  is  necessary  for  the 
protection  of  the  estate;  and  that  power  is  not  to  be  interfered 
with  by  the  appellate  court  unless  there  has  been  a  clear  abuse 
of  that  discretion.  In  the  case  at  bar  we  do  not  feel  called  upon 
to  say  that  there  has  been  such  abuse. 
The  order  appealed  from  is  affirmed. 

We  concur :   Te:mple,  Garoulette,  and  Hekshaw,  JJ. 

Van  Dyke,  J.    I  concur  in  the  judgment 
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Ammons  et  al.  vs.  Ammons  et  al. 

[Supreme  Court  of  Appeals  of  West  Virginia,  Dec.  7,  1901 ;  50  W.  Va.  390, 

40  S.  E.  490.] 

Infants'  Estate  —  Sai  e  —  Illegality  —  Remedy  of  Ptjr- 
CHASER  —  Enforcement  of  Payment  —  Correction  of 
Error  —  Summary  Proceeding. 

1.  A  purchaser  of  real  estate  devised  to  infants  in  remainder,  and  sold 

under  decrees  in  a  summary  proceeding  brought  under  chapter  83 
of  the  Code,  who,  before  paying  all  the  purchase  money,  discovers 
that  the  decree  of  sale  and  proceedings  are,  in  material  respects, 
not  in  conformity  wkh  the  statute,  and,  therefore,  so  erroneous 
as  to  becloud  and  endanger  his  title,  may  file  his  petition  m  said 
proceeding  for  the  purpose  of  having  such  error  corrected,  and 
his  title  cleared,  and  have  relief  thereon  as  far  as  it  is  in  the  power 
of  the  court  to  give  it 

2.  When,  in  such  case,  the  infant  remaindermen,  by  their  guardian,  bring 

a  suit  in  chancery  to  compel  the  purchaser  to  pay  the  balance  of 
purchase  money  due,  exhibiting  with  the  bill  all  the  decrees  and  or- 
ders made  and  papers  filed  in  the  summary  proceeding,  and  the  pur- 
chaser answers  the  bill,  averring  as  new  matter  constituting  a  claim 
for  affirmative  relief  the  error  and  irregularity  in  the  decrees,  and 
prays  a  correction  of  the  same  and  confirmation  of  the  sale,  and 
also  files  a  cross-bill  for  the  same  purpose,  the  original  bill  should 
be  treated  and  regarded  as  a  rule  in  the  summary  proceeding  to 
show  cause  why  the  purchaser  should  not  be  proceeded  against  for 
the  failure  to  pay  the  purchase  money,  and  the  answer  and  cross- 
bill of  the  purchaser  as  his  petition  in  the  summary  proceeding  for 
correction  of  the  error  and  perfecting  of  his  title. 

3.  When  the  real  estate  so  sold  is  an  estate  in  remainder,  created  by  a 

devise  to  the  daughter  of  the  testator  for  her  natural  life,  re- 
mainder in  fee  to  her  heirs,  and  the  sale  is  made  upon  the  applica- 
tion of  the  guardian  of  her  children,  her  children  bom  after  such 
sale  are  deemed  to  have  been  before  the  court  by  representation,  and 
can  claim  no  interest  except  in  the  fund  arising  from  the  sale,  and 
in  it  they  are  entitled  to  share  equally  with  the  others. 

4.  Quare,  whether   said  principle  of  representation   is   qualified   to   the 

extent  that  a  decree  of  sale,  which  fails  to  provide  for  and  protect 
the  interest  of  persons  not  in  esse,  and  so  deemed  to  be  before  the 
court,  by  substituting  the  fund  derived  from  the  sale  of  the  land 
in  place  of  it,  and  preserving  the  fund  to  the  extent  necessary  to 
satisfy  such  interests,  is  ineflPectual  to  pass  their  title  to  the  purchaser? 
(Syllabus  by  the  Court.) 
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Appeal  from  Circuit  Court,  Monongalia  county;  John  W. 
Mason,  Judge. 

Bill  by  Milton  A.  Ammons  and  others  against  Howard  L.  Am- 
nions and  others.  Decree  for  plaintiffs,  and  the  South  Penn  Oil 
Company  appeals. 

Reversed. 

A.  B.  &  R.  F.  Fleming  and  U,  N.  Arnett,  Jr.,  for  appellant. 

Cox  &  Baker,  for  appellees. 

PoFFENBARGER,  J. —  This  controversy  relates  to  the  oil  and  gas 
in  a  tract  of  200  acres  of  land  situated  in  Monongalia  county, 
formerly  owned  by  Daniel  Conaway,  who  died  testate  several 
years  ago.  By  his  will  he  devised  said  tract  as  follows :  "  To  my 
daughter  Armina  Ammons,  to  have  and  to  hold  during  the  resi- 
due of  the  term  of  her  natural  life,  but  at  her  death  to  go  to  her 
heirs,  I  give  and  devise  the  residue  of  my  home  farm,  being  about 
200  acres,  subject  to  an  estate  for  life  therein,  which  I  hereby 
give  and  devise  to  my  beloved  wife,  Melinda  Conaway."  The 
devisee  Armina  Ammons  is  the  wife  of  Milton  A.  Ammons.  The 
will  was  probated  August  29,  1887.  On  the  17th  day  of  Febru- 
ary, 1892,  Milton  A.  Ammons,  having  been  appointed  guardian 
for  Howard  L.  Ammons,  Clarence  L.  Ammons,  Ashley  N.  Am- 
mons, Cyrus  C.  Ammons,  Stella  M.  Ammons,  Milliard  R.  Am- 
mons, Early  T.  Ammons,  and  Ernest  W.  Ammons,  all  of  whom 
were  infants,  and  being  the  only  children,  at  that  time,  of  the 
said  Armina  Ammons,  filed  his  petition  in  the  Circuit  Court  of 
said  county,  under  section  12  and  following  sections  of  chapter  83 
of  the  Code,  alleging  that  a  lease  had  been  executed  by  the  said 
Milton  A.  Ammons  and  Armina  Ammons  to  C.  J.  Ford,  granting 
to  said  Ford  the  right  to  drill  and  operate  for  oil,  gas,  and  water 
on  the  tract  of  land  containing  about  300  acres,  of  which  fifty  acres 
were  owned  by  Milton  A.  Ammons  individually  and  the  residue 
was  the  tract  of  land  devised  as  aforesaid,  which,  by  actual  meas- 
urement, was  found  to  contain^ 243  acres;  that  said  lease  had  been 
assigned  to  the  South  Penn  Oil  Company;  that  Melinda  Conaway 
had  conveyed  her  life  estate  in  the  land  to  Milton  A.  Ammons 
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and  Armina  Ammons  in  consideration  of  natural  love  and  affec- 
tion and  their  agreement  to  support,  care  for,  maintain,  and 
clothe  her ;  that  by  the  terms  of  said  lease  the  lessees  were  to  de- 
liver to  the  lessors,  in  the  pipe  lines  with  which  the  wells  should 
be  connected,  one-eighth  of  all  the  oil  produced  and  saved,  and 
to  pay  $300  annually  for  every  well  from  which  gas  should  be 
transported  and  used  off  the  premises;  that,  until  the  estate  in 
remainder  in  the  oil  and  gas  in  said  land  should  be  disposed  of, 
no  development  of  oil  and  gas  under  the  lease  could  be  had ;  that 
all  the  land  adjoining  said  tract  so  devised  had  been  leased  for  oil 
and  gas;  that  said  infants  had  no  means  to  develop  the  other 
land;  that  they  had  no  other  estate,  real  or  personal;  that  it 
would  be  greatly  to  their  advantage  and  interest  to  have  the  said 
estate  in  remainder  in  the  oil  and  gas  sold;  and  prayed  that  sale 
might  be  made.  A  guardian  ad  litem  was  appointed  for  the  in- 
fants, and  filed  his  answer,  committing  their  interest  to  the  pro- 
tection of  the  court.  Melinda  Conaway  filed  her  answer,  and  con- 
sented to  a  sale  of  the  interest  of  the  infant  children  and  releasing 
her  lien  for  support  to  that  extent.  Milton  A.  Ammons  and 
Armina  Ammons  filed  their  joint  and  separate  answer,  setting  up 
.  their  joint  ownership  of  the  interest  of  Melinda  Conaway,  under 
the  provisions  of  the  will,  by  reason  of  her  conveyance  to  them, 
and  the  life  estate  of  Armina  Ammons  as  provided  by  the  will, 
and  consented  that  the  said  infants  might  have  an  estate  in  prcp- 
senti  of  an  undivided  one-third  of  said  oil  and  gas,  if  the  court 
should  think  the  same  proper,  and  that  the  other  two-thirds 
might  be  divided  equally  between  Melinda  Conaway  on  the  one 
side  and  themselves  on  the  other  side.  Upon  this  petition,  these 
answers,  the  exhibits  therewith  filed,  and  the  testimony  of  the 
witnesses  taken  at  the  hearing,  the  court  decreed  a  sale  of  the 
interest  of  said  infants  in  the  undivided  seven-eighths  of  the  oil 
and  gas  in  said  243  acres  of  land  upon  the  following  conditions, 
to  be  performed  by  the  purchaser :  "  To  begin  to  operate,  mine, 
and  bore  for  the  oil  and  gas  within  and  under  said  tract  of  land, 
free  of  cost  to  said  infants  or  their  guardian,  within  sixty  days 
after  the  confirmation  of  the  sale  hereunder,  and  complete  one 
well  within  one  year  after  said  confirmation,  unavoidable  acci- 
dents and  delays  excepted ;  and  if  oil  be  found  thereon  in  paying 
quantities,  then,  after  said  first  well  is  completed  thereon,  the  said 
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purchaser  shall  immediately  commence  and  drill  other  wells 
thereon  as  shall  seem  necessary  and  proper  to  protect  the  oil  and 
gas  in  and  under  the  said  tract  of  land ;  and  shall  also  deliver  as 
royalty  to  said  infants  or  their  guardian,  free  of  costs  to  them  or 
their  guardian,  the  one-half  of  the  one-eighth  of  all  oil  produced 
and  saved  from  the  said  land,  in  pipe  Imes  or  tanks,  and  pay  to 
said  infants  or  their  guardian  the  one-half  of  $300  per  year  for 
the  gas  from  each  and  every  well  drilled  thereon  producing  gas, 
the  product  from  which  is  marketed  or  used  off  the  said  premises ; 
and  also  to  pay  all  damages  to  growing  crops  by  reason  of  opera- 
tions." Under  this  decree  sale  was  made,  and  the  South  Penn 
Oil  Company  became  the  purchaser  for  the  sum  of  $300  and  the 
costs  of  the  proceedings.  The  put>chase  money  was  paid,  and  a 
deed  was  executed  to  the  purchaser,  conforming  in  all  respects  to 
the  terms  of  the  decree  of  sale.  Thereafter  the  South  Penn  Oil 
Company  entered  upon  the  land,  drilled  sixteen  or  seventeen  wells, 
some  of  which  were  dry,  others  productive,  but  not  in  paying 
quantities,  and  still  others  which  proved  to  be  very  valuable,  and 
in  pursuance  of  the  terms  of  the  decree  and  its  deed  it  delivered 
one-half  of  the  royalty  oil  —  that  is,  one-half  of  the  one-eighth  < 

of  all  the  oil  produced  —  into  the  pipe  lines  to  the  credit  of  Milton 
A.  Ammons,  guardian  for  said  infants,  and  the  other  half  to  the 
credit  of  Armina  Ammons,  until  some  time  in  the  year  1897, 
when  the  oil  company  refi*sed  to  make  any  further  deliveries, 
and  notified  the  Eureka  Pipe  Line  Company,  into  whose  lines  and 
tanks  the  oil  went,  to  make  no  more  deliveries  on  account  of  said 
royalties.  The  oil  delivered  to  Armina  Ammons  amounted  to 
14,402.36  barrels,  which  netted  her  $13,947.19,  and  the  same 
amount,  of  the  same  value,  was  delivered  to  Milton  A.  Ammons, 
guardian  as  aforesaid.  This  cessation  on  the  part  of  the  oil 
company  to  make  further  deliveries  of  royalty  oil  is  due  to  the 
fact  that  this  court  on  November  17,  1897,  decided  in  the  case 
of  Wilson  V.  Youst  (reported  in  43  W.  Va.  826,  28  S.  E.  781, 
39  L.  R.  A.  292),  that  "  the  petroleum  oil  lying  under  a  tract  of 
land  which  has  been  devised  to  a  life  tenant  who  is  in  possession, 
and  which  is  to  go  to  certain  infant  children  after  the  decease 
of  the  life  tenant,  may  be  sold,  upon  the  petition  of  the  guardian 
of  said  infants,  under  the  provisions  of  chapter  82  of  the  Code,  ( 

or  leased;  and  the  life  tenant  will  be  entitled, to  the  interest  of  the 
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royalty  during  the  continuance  of  the  life  estate,  and  then  the 
residue  or  corpus  of  the  royalty  will  be  paid  to  the  remainder- 
men." In  view  of  this  it  was  apparent  to  the  oil  company  that  the 
terms  of  sale  and  conditions  prescribed  by  the  court  in  its  decree 
of  sale  requiring  the  payment  of  one-half  of  the  royalty  to  the 
life  tenant  was  not  in  accordance  with  the  principles  announced 
in  said  case  of  Wilson  v.  Youst.  The  company  feared  that,  after 
the  infants  should  obtain  their  majority,  they  might  set  up  the 
illegality  of  these  deliveries  to  the  life  tenant,  and  harass  the  com- 
pany with  numerous  suits  on  account  thereof.  Another  source 
of  possible  danger  is  the  uncertainty  as  to  who  will  be  finally  en- 
titled to  the  corpus  of  said  fund.  The  life  tenant  may  survive 
some,  or  even  all,  of  her  children.  In  the  meantime,  a  further 
complication  arose  in  the  fact  that  three  other  children  were  born 
to  Milton  A.  Ammons  and  Armina  Ammons, —  OUie  C,  Carlie 
R.,  and  Willie  V.  Ammons.  They  were  born  after  the  sale  made 
in  the  summar>'  proceeding,  and  it  is  contended  in  this  suit  that 
the  South  Penn  Oil  Company,  by  said  purchase,  did  not  obtain 
their  interest  in  remainder  in  the  oil  and  gas  in  said  tract  of  land. 
The  existence  of  these  three  children,  it  is  said,  was  discovered 
by  the  South  Penn  Oil  Company  in  the  progress  of  a  suit  in 
chancery  brought  in  August,  1895,  by  Howard  L.  Ammons  and 
the  seven  older  children,  by  Milton  A.  Ammons,  as  their  next 
friend,  against  the  South  Penn  Oil  Company  and  Charles  Powell, 
special  commissioner,  for  the  purpose  of  requiring  said  company 
to  drill  and  operate  the  land  according  to  the  terms  and  conditions 
of  the  will,  in  which  a  decree  was  entered  in  February,  1893,  re- 
quiring the  company  to  drill  certain  additional  wells  on  certain 
parts  of  the  land,  or  forfeit  their  right  to  drill  on  those  portions 
of  said  land,  from  which  decree  an  appeal  was  taken  by  the  com- 
pany, and  resulted  in  a  reversal  of  the  decree  by  this  court  on  the 
31st  day  of  March,  1900.  (35  S.  E.  1004.)  Pending  the  giving 
of  a  bond  by  the  guardian,  the  $300  paid  as  purchase  money  by 
the  South  Penn  Oil  Company  went  into  the  hands  of  the  general 
receiver  of  the  court,  who,  some  time  thereafter,  died,  leaving  his 
accounts  in  bad  shape,  and  the  money  was  never  paid  by  the 
guardian.  At  the  time  this  suit  was  brought,  Howard  L.  Am- 
mons was  about  twenty-two  years  old.  The  guardian  alleges  that 
he  had  made  a  final  settlement,  in  which  it  was  ascertained  that 
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on  the  24th  day  of  October,  1896,  there  was  a  balance  due  from 
him  to  Howard  L.  Ammons  of  $325.79,  all  of  which,  and  more, 
he  had  paid ;  but  that  his  said  ward  had  refused  to  receipt  to  him 
for  the  money,  and  also  to  accept  said  settlement  as  final.  Three 
other  wards  and  said  Howard  L.  Ammons  seem  to  have  gotten 
beyond  the  control  of  their  parent  and  guardian,  and  their  reck- 
less dispositions,  added  to  the  complication  hereinbefore  men- 
tioned, and  the  advanced  age  of  the  guardian,  and  some  uneasi- 
ness on  the  part  of  his  sureties,  induced  him  to  bring  this  suit,  as 
guardian  of  Clarence  L.,  Ashley  N.,  Cyrus  C,  Stella  M.,  Milliard 
R.,  Early  T.,  Ernest  W.,  Ollie  C,  Carlie  R.,  and  Willie  V.  Am- 
mons, and  late  guardian  of  Howard  L.  Ammons,  and  in  his  own 
right,  against  the  South  Penn  Oil  Company  and  the  Eureka  Pipe 
Line  Company,  all  of  the  children  of  himself  and  his  wife,  Armina 
Ammons,  E.  H.  Coomes,  general  receiver  of  the  Circuit  Court, 
and  all  the  sureties  on  his  bond  as  guardian.  The  bill  sets  out 
all  the  facts  hereinbefore  stated  more  fully  and  in  detail  than  they 
are  here  given,  and  with  it  are  exhibited  all  the  papers  and  de- 
crees relating  to  said  summary  proceeding  in  which  the  sale  was 
made,  and  references  are  therein  made  to  said  suit  brought  by 
Howard  L.  Ammons  and  others  against  the  South  Penn  Oil  Com- 
pany and  others  in  August,  1895.  The  prayer  of  the  bill  is  that 
all  matters  in  difference  between  said  guardian  and  his  wards  be 
adjudicated  and  settled;  that  all  questions  of  doubt  and  uncer- 
tainty as  to  how  the  accounts  between  him  and  his  wards  should 
be  settled  be  adjudicated  and  determined;  that  the  question  as  to 
how  the  proceeds  of  said  oil  should  be  divided  among  said  infants 
be  settled;  that  the  proper  person  be  designated  to  receive  the 
money  in  the  hands  of  the  general  receiver  when  collected ;  that 
a  proper  person  be  designated  to  receive  and  sell  the  share  of 
said  infants  in  the  oil  produced  from  said  tract  of  land  hereafter 
as  well  as  the  oil  remaining  unsold  in  the  hands  of  the  Eureka 
Pipe  Line  Company ;  that  all  the  royalty  oil  in  the  hands  of  said 
company  or  of  the  South  Penn  Oil  Company  be  disposed  of ;  that 
the  plaintiff  be  relieved  and  discharged  as  guardian,  and  per- 
mitted to  pay  over  to  the  general  receiver,  or  to  such  other  person 
as  the  court  should  designate,  all  of  the  estate  and  money  in  his 
hands  belonging  to  said  defendants,  or  any  of  them;  that  his 
settlement  as  guardian  of  Howard  L.  Ammons  be  confirmed  and 
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all  matters  in  diiference  between  them  be  settled  and  adjudicated ; 
that  all  necessary  orders  be  made  for  the  protection  of  the  estate 
of  said  infants ;  that  his  sureties  be  relieved  from  further  liability ; 
and  that  he  might  have  such  other  relief,  both  general  and  special, 
as  the  court  might  deem  proper.  To  this  bill  an  answer  by  the 
guardian  ad  litem  for  the  infants  was  filed.  The  South  Penn  Oil 
Company  filed  its  answer,  reciting  all  the  proceedings  under 
which  it  made  its  purchase  aforesaid,  averring  its  delivery  of  the 

royalty  oil  until  the day  of ,  1897,  as  authorized  by  the 

decree  and  deed  under  which  it  operated,  disclaiming  any  knowl- 
edge as  to  what  Armina  Ammons  did  with  the  money  so  received 
by  her,  or  what  the  plaintiff,  as  guardian,  did  with  the  proceeds 
of  the  oil  delivered  to  him  for  said  infants  as  remaindermen,  and 
insisting  that  it  owes  no  duty  in  the  premises,  and  was  not  charged 
with  any  duty  as  to  the  use,  investment,  or  application  of  the  fund 
so  decreed  to  said  infants  as  remaindermen,  and  is  protected  in 
the  delivery  of  said  royalty  oil,  both  to  Armina  Ammons  and  the 
said  infants,  by  the  decrees  and  deed  under  which  it  entered  upon 
and  developed  said  land.  It  also  avers  that  the  plaintiff  did  not 
communicate  to  it  any  knowledge  of  the  birth  of  said  three 
younger  children,  and  that  it  learned  of  their  existence  from  an- 
other source.  It  sets  forth,  as  the  reason  for  ceasing  to  make 
further  delivery  of  the  royalty  oil,  said  decision  in  the  case  of 
Wilson  V.  Youst,  holding  that  a  life  tenant  is  only  entitled  to  the 
interest  upon  the  money  derived  from  the  sale  of  the  royalty  oil, 
and  that  remaindermen  are  not  entitled  to  the  corpus  of  such  fund 
until  after  the  death  of  the  life  tenant,  and  that  such  oil  should 
be  sold,  and  the  proceeds  invested  for  the  benefit  of  the  life  tenant 
iand  those  entitled  in  remainder,  and  only  the  interest  thereon  paid 
to  the  life  tenant.  It  denies  that  under  the  law  as  thus  settled  said 
Armina  Ammons  or  the  plaintiff  as  guardian  is  entitled  to  de- 
mand any  of  the  royalty  oil  then  remaining  in  the  hands  of  the 
respondent,  or  that  might  be  obtained  thereafter  from  said  land, 
or  any  gas  rentals  that  might  result  from  finding  gas  on 
said  land,  but  that  the  same  should  be  sold,  and  the  pro- 
ceeds invested,  and  the  interest  thereon  paid  to  said  Armina 
Ammons,  except  that,  if  it  should  be  ascertained  that  she  had 
received  money  from  the  sales  of  royalty  oil  which  she  should 
not  have  had,  or  a  greater  sum  than  that  to  which  she  was  entitled, 
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and  that,  if  the  plaintiff  had  received  money  which  he  should  not 
have  received,  or  a  greater  sum  than  he  should  have  received,  the 
court  should  take  charge  of  the  interest  to  which  Armina  Am- 
mons  might  be  entitled  in  the  future,  and  hold  a  sufficient  portion 
thereof  to  reimburse  the  remaindermen,  and  should  require  the 
guardian  to  pay  the  funds  in  his  hands,  so  received  from  the  pro- 
ceeds of  the  sale  of  royalty  oil,  to  the  receiver  of  the  court,  to  be 
held  and  paid  to  those  entitled  in  remainder  at  the  death  of  Ar- 
mina Ammons.  It  avers  that  the  decrees  in  said  summary  pro- 
ceeding failed  to  provide  for  the  proper  disposition  of  the  royalty 
and  gas  rentals  as  the  law  now  requires,  and  that  the  respondent 
cannot  safely  deliver  the  royalty  oil  now  in  its  possession,  or 
which  it  has  delivered  to  the  Eureka  Pipe  Line  Company,  or  which 
may  hereafter  come  into  its  possession,  or  any  gas  rental,  should 
any  become  due,  without  the  direction  of  the  court.  It  avers  that 
the  oil  produced  since  the day  of ,  1897,  has  been  deliv- 
ered to  the  Eureka  Pipe  Line  Company  to  be  held  by  it  for  who- 
ever may  be  entitled  thereto,  which  company,  being  a  common 
carrier  and  storer  of  oil,  is  entitled  to  its  charges  for  storage  and 
transportation.  It  denies  that  the  plaintiff  and  Armina  Ammons 
are  entitled  to  the  money  in  the  hands  of  the  general  receiver; 
also  that  additional  wells  should  have  been  drilled  on  said  land; 
also  that  the  same  had  not  been  properly  drilled  and  developed ; 
also  that  it  is  liable  to  the  said  Armina  Ammons  and  the  plaintiff 
or  his  wards  for  failure  to  properly  develop  said  land.  By  way 
of  affirmative  relief  the  respondent  prays  that  its  investment  and 
interest  in  the  oil  and  gas  be  protected ;  that  its  title  thereto  be 
sustained,  and  adjudged  valid ;  that  such  proceedings  may  be  had 
and  decrees  made  as  will  protect  it  in  the  delivery  of  the  oil  now 
in  its  possession  or  in  the  custody  of  the  Eureka  Pipe  Line  Com- 
pany, and  in  all  respects  in  reference  to  the  royalty  theretofore 
delivered  to  the  plaintiff  and  Armina  Ammons ;  that  the  decrees 
in  the  summary  proceedings  may  be  so  corrected  that  in  future 
the  royalty  oil  on  hand  and  to  be  taken  from  said  land  may  be 
sold,  and  the  proceeds  invested  for  the  use  of  the  life  tenant  and 
remaindermen  in  accordance  with  the  law;  that  the  plaintiff,  as 
guardian,  and  the  defendant  Armina  Ammons,  be  required  to 
account  to  said  three  after-bom  children  for  the  oil  or  the  pro- 
ceeds of  the  sale  of  the  oil  delivered  to  and  sold  by  them,  so  far 
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as  said  children  may  be  interested  therein;  and  that  such  other 
relief  may  be  given  as  is  necessary  to  protect  the  respondent  from 
loss  by  reason  of  what  has  been  done.  The  plaintiff  excepted  to 
this  answer,  but,  without  passing  upon  it,  and  postponing  the 
consideration  thereof,  as  well  as  of  the  demurrer  to  so  much  of 
the  answer  as  prays  affirmative  relief,  the  court  made  and  entered 
a  decree  referring  the  cause  to  a  commissioner  to  report  upon 
certain  matters  designated  therein.  Afterward  the  South  Penn 
Oil  Company  filed  in  the  clerk's  office  at  rules  its  cross-bill  of 
complaint  in  the  cause,  in  which  it  set  out  more  fully  and 
particularly  all  the  facts  and  proceedings  hereinbefore  men- 
tioned, and  concluded  with  a  prayer  substantially  the  same 
prayer  as  that  contained  in  its  answer.  Process  was  sued  out 
upon  this  cross-bill,  and  the  service  thereof  was  had  upon  all 
the  adult  defendants,  and  as  to  theni  the  cross-bill  was  taken  for 
confessed.  For  the  infant  defendants  a  guardian  ad  litem  was 
appointed  at  rules,  and  filed  his  answer.  Afterward  Milton  A. 
Ammons,  in  his  own  right  and  as  guardian,  and  Armina  Amnions 
filed  their  separate  answer  to  said  cross-bill  and  their  general 
replication  to  the  answer  of  the  South  Penn  Oil  Company.  On 
the  1st  day  of  March,  1900,  a  decree  was  entered  confirming  the 
commissioner's  report  so  far  as  it  relates  to  the  accounts  of  the 
guardian,  directing  that  he  pay  over  all  the  money  in  his  hands 
to  E.  H.  Coomes,  the  general  receiver  of  the  court,  except  a  small 
amount,  which  he  was  directed  to  pay  to  one  of  his  wards  who 
had  attained  his  majoritty.  Consideration  of  the  answer  and 
cross-bill  of  the  South  Penn  Oil  Company  and  the  exceptions  and 
demurrers  was  postponed,  as  was  also  consideration  of  the  excep- 
tions of  the  South  Penn  Oil  Company  to  the  report  of  the  com- 
missioner. On  the  25th  day  of  February,  1901,  another  decree 
was  made  and  entered,  in  which  so  much  of  the  South  Penn  Oil 
Company's  answer  as  sought  affirmative  relief  and  its  cross-bill 
were  dismissed,  and  general  replication  was  filed  to  the  remaining 
portions  of  the  answer;  and  it  was  also  adjudged,  ordered,  and 
decreed  that  Armina  Ammons  is  entitled  to  one-half  of  the  roy^ 
alty  oil,  and  that  the  other  half  be  divided  among  all  of  the  eleven 
children.  Under  the  former  decree  the  oil  in  the  hands  of  the 
Eureka  Pipe  Line  Company  had  been  taken  into  the  possession 
of  the  general  receiver  and  sold.  Of  the  proceeds  he  was  re- 
VoL.  VII  — 21 
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quired  to  pay  Armina  Amnions  one-half  of  the  royalty  oil,  and 
sell  the  future  deliveries  of  oil  from  time  to  time,  and  loan  out 
the  proceeds.  The  South  Penn  Oil  Company  was  required,  by 
the  decree,  to  deliver  only  one-half  of  the  future  royalty  oil  into 
the  pipe  line  to  the  credit  of  Armina  Ammons.  In  respect  to  this 
last  decree  said  company  has  obtained  an  appeal  and  supersedeas. 
In  many  respects  this  case  is  like  that  of  Wilson  v.  YousL  In 
that,  as  in  this,  the  land  had  been  devised  to  one  person  for  life, 
subject  to  the  life  estate  of  another  person,  and  remainder  in  fee 
to  others,  who  were  infants.  In  the  summary  proceeding  under 
chapter  83  of  the  Code  the  estate  in  remainder  of  the  infants  was 
sold,  and  the  royalty  decreed  to  be  paid  and  divided.  Afterward 
some  infant  remaindermen  brought  a  suit  in  chancery  by  their 
next  friend  to  correct  the  decrees  made  in  the  summary  proceed- 
ing, and  stop  the  payment  of  the  corpus  of  the  royalty  of  the  life 
tenants,  and  confine  them  to  the  interest  upon  the  proceeds  of  the 
royalty  oil.  The  bill  having  been  dismissed  by  the  court  below, 
the  decision  of  that  court  upon  appeal  was  reversed,  and  the  cause 
remanded,  this  court  holding,  as  already  shown,  that  the  life  ten- 
ants were  only  entitled  to  the  interest  upon  the  proceeds  of  the 
royalty  oil,  and  the  remaindermen  not  entitled  to  anything  until 
after  the  death  of  the  life  tenants.  One  very  great  difference  be- 
tween the  two  cases  is  that  here  the  party  seeking  the  correction 
of  the  decrees  made  in  the  summary  proceeding  is  not  one  of  the 
infant  remaindermen,  but  is  the  lessee  and  purchaser  of  the  estate 
in  remainder  in  the  oil  and  gas.  The  disability  of  infancy  enables 
any  of  the  infant  remaindermen  to  sue  for  the  correction  of  the 
erroneous  decrees  in  the  summary  proceeding  at  any  time  during 
their  infancy,  by  their  next  friend  or  in  their  own  names,  within 
six  months  after  attaining  the  age  of  twenty-one  years.  The 
South  Penn  Oil  Company  labored  -under  no  disability,  and  cannot 
claim  its  day  in  court,  allowed  by  law  to  infant  parties.  It  is  in- 
sisted by  counsel  for  appellant  that  it  ought  to  be  permitted  to 
have  the  erroneous  decrees  in  the  summary  proceeding  cor- 
rected, because  the  infant  remaindermen  have  the  right  to 
have  them  corrected  at  any  time  until  the  expiration  of  six 
months  after  they  become  of  age.  The  grounds  or  prin- 
ciples upon  which  this  claim  is  based  are  not  pointed  out 
in  the  brief.     No  authorities  are  cited.     Unless  those  decrees 
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are  to  be  distinguished  in  character  from  ordinary  judg- 
ments and  decrees  affecting  the  interest  of  infants,  there  are  some 
principles  of  law  which  apparently  preclude  the  company  from 
coming  into  court  for  the  purpose  of  having  the  errors  corrected. 
All  the  authorities  hold  that  an  infant  is  as  much  bound  by  a 
decree  against  him  as  an  adult,  until  reversed ;  and  he  himself  is 
not  permitted  to  impeach  it,  except  for  fraud,  collusion,  or  error, 
(Lafferty  v.  Laiferty,  42  W.  Va.  783,  26  S.  E.  262 ;  Hogg  Eq. 
Prac.  340;  18  Am.  &  Eng.  Encyc.  of  Law,  694;  Ralston  v.  Lahee, 
8  Iowa,  17,  74  Am.  Dec.  291.)  Some  of  tl^e  cases  go  further,  and 
hold  that  a  judgment  against  an  infant  is  voidable,  if  at  all,  only 
by  direct  proceeding  brought  by  him  for  that  purpose.  (Cannon 
v.  Alsbury,  10  Am.  Dec.  709;  Beeler  v.  Bullitt,  13  Am.  Dec.  161 ; 
5*1/^^  V.  Eldredge  [N.  J.  Ch.],  18  Atl.  214,  14  Am.  St.  Rep.  769.) 
The  error  in  the  decree  sought  to  be  corrected  relates  to  the  dis- 
position of  the  proceeds  of  the  sale.  As  has  been  shown,  the  pro- 
ceeds of  the  royalty  oil  are  regarded  as  the  purchase  money  of 
the  entire  oil  in  the  land.  The  court  has  decreed  that  that  pur- 
chase money  be  paid  to  persons  who  are  not  entitled  to  it.  Tt  is 
not  contended  that  there  is  any  other  error  in  those  decrees.  Is 
is  or  was  it  the  duty  of  the  oil  company  to  see  to  the  application 
of  the  purchase  money?  The  court  having  made  an  erroneous 
disposition  of  that  fund,  will  that  error  invalidate  the  title  of  the 
company  to  the  oil  purchased,  or  can  the  company  be  required  to 
make  good  the  loss  of  that  fund  under  the  order  of  the  court? 
On  this  question  of  the  application  of  purchase  money  it  has  been 
said  that :  "A  purchaser  under  a  decree  can  have  no  concern  with 
the  disposition  which  the  court  may  make  of  the  purchase  money, 
nor  can  his  right  as  a  purchaser  be  in  any  manner  affected  by  any 
irregularity  in  the  case  or  misapplication  of  the  purchase  money. 
When  he  pays  the  whole  of  the  stipulated  amount,  he  is  entitled 
to  an  absolute  conveyance  of  the  whole  right  of  the  parties  to  the 
suit,  whatever  that  may  be,  and  is  not  bound  to  look  to  anything 
beyond  the  express  terms  of  his  contract  with  the  court,  as  re- 
ported by  the  trustee  employed  to  make  the  sale."  (Coombs  v. 
Jordan,  22  Am.  Dec.  236,  277.)  In  that  case  the  court  lays  it  down 
a3  a  well-settled  principle  of  law  that  "  the  only  cases  in  which 
the  purchaser  is  bound  to  see  to  the  application  of  the  purchase 
money  are  where  a  trust  has  been  raised  by  deed  or  will  for  the 
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sale  of  the  estate  for  the  payment  of  debts  and  the  like,  and  the 
trust  so  raised  is  of  a  defined  and  limited  nature;"  citing  Sugd. 
Vend.  366.  In  Woodwine  v.  Woodrum  (19  W.  Va.  67),  Judge 
Green  discusses  the  several  instances  in  which  a  purchaser  is 
required  to  see  to  the  application  of  the  purchase  money,  and  it  is 
clear  from  what  he  says  that  the  principle  does  not  extend  fur- 
ther than  is  stated  in  Coombs  v.  Jordan.  So  the  appellant  cannot 
base  its  claim  for  relief  upon  the  doctrine  of  the  application  of 
purchase  money,  unless  there  is  something  in  the  nature  of  the 
case  which  qualifies  these  propositions.  If  it  could  be  said  that 
the  error  sought  to  be  corrected  invalidates  the  title  of  the  pur- 
chaser, or  makes  it  voidable  by  the  infants,  then  the  purchaser 
would  no  doubt  be  entitled  to  withhold  the  balance  of  his  purchase 
money  until  the  error  should  be  corrected,  and  to  call  for  a  cor- 
rection of  it  to  perfect  his  title.  But  here  again  stands  section  8, 
chapter  132,  Code,  athwart  the  path,  saying:  "  If  a  sale  of  prop- 
erty be  made  under  a  decree  or  order  of  a  court,  and  such  sale 
be  confirmed,  though  such  decree  or  order  be  afterward  reversed 
or  set  aside,  the  title  of  the  purchaser  at  such  sale  shall  not  be 
affected  thereby ;  but  there  may  be  restitution  of  the  proceeds  of 
sale  to  those  entitled."  Broad  as  the  provision  is,  it  is  subject  to 
several  exceptions.  Where  the  purchaser  is  a  party  to  the  suit 
and  a  creditor,  and  the  moving  cause  of  the  sale,  he  is  not  pro- 
tected. {Martin  v.  Smith,  25  W.  Va.  579;  Buchanan  v.  Clark,  10 
Gratt.  164;  Dunfee  v.  Childs,  45  W.  Va.  155,  30  S.  E.  102;  Gal- 
pin  v.  Paige,  18  Wall.  374,  21  L.  Ed.  959;  Barb.  Ch.  Pr.  1095; 
Dan.  Ch.  Pr.  1095.)  Nor  is  he  protected  when  the  error  is 
not  in  the  decree  of  sale,  but  in  the  decree  confirming  it.  (Sinnett 
v.  Cralle's  Admr.,  4  W.  Va.  600.)  When  necessary  parties  are 
not  before  the  court,  the  title  falls  with  reversal  of  the  decree. 
(Pecky.  Chambers,  44  W.  Va.  270,  28  S.  E.  706;  Turk  v.  Skiles, 
38  W.  Va.  404,  18  S.  E.  561 ;  Underwood's  Exrs.  v.  Pack,  23 
W.  Va.  704.)  Dickel  v.  Smith  (38  W.  Va.  635,  18  S.  E.  721) 
may.  be  regarded  as  at  least  indicating  another  exception.  No  de- 
cision of  this  court  holds  that  said  section  8,  chapter  132,  Code, 
applies  to  the  sale  of  infant's  lands,  but  it  has  been  so  held  in  Vi'r- 
ginia.  {Lancaster  v.  Barton,  92  Va.  615,  24  S.  E.  251;  Cooper 
V.  Hepburn,  15  Gratt.  551.)  It  cannot  be  doubted  that  said  sec- 
tion was  intended  so  to  apply.    (See  Rev.  Rep.  1849,  P«  878,  note.) 
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The  revisers,  after  stating  that  it  had  been  decided  that  the  title 
of  a  purchaser  at  judicisJ  sale  might  be  overthrown  by  subse- 
quent proceedings  in  a  suit  in  which  he  was  not  a  party  after 
twenty  years  or  more  had  elapsed,  and  that,  where  infants  were 
in  the  case,  his  title  might  be  impeached  after  a  greater  length 
of  time,  says :  "  We  think  this  evil  ought  to  be  guarded  against. 
If  it  be  deemed  proper,  it  may  be  required  that,  when  the  lands 
of  infants  are  sold,  the  court  shall  require  bonds  to  refund  in 
case  the  decree  of  sale  shouM  be  reversed^or  set  aside  on  re- 
hearing or  review."  This  only  makes  it  the  more  necessary 
and  proper  that  courts,  in  the  exercise  of  the  statutory  power 
given  them  for  the  sale  of  the  real  estate  of  persons  under  the 
disability  of  infancy,  should  comply  strictly  with  the  statute, 
and  take  all  precautions  necessary  to  preserve  the  estates  of 
such  persons.  Such  sales  differ  widely  from  those  made  to 
satisfy  the  debts  of  adults  in  ordinary  creditors*  proceedings. 
The  statute  permits  no  sale  except  upon  a  showing  that  it  will 
be  beneficial  to  the  infant.  It  is  ex  parte  in  its  nature,  and  is 
often  unnecessary  except  in  the  sense  that  it  will  be  beneficial 
to  the  infant.  It  is  the  exercise  of  a  power  conferred  by  stat- 
ute. {Faulkner  v.  Davis,  i8  Gratt.  651 ,  98  Am.  Dec.  698.)  Like 
every  other  power  its  terms  and  conditions  ought  to  be  fully 
complied  with.  Whether  a  departure  from  these  terms  would 
be  fatal  to  the  title  of  the  purchaser  because. the  court  is  acting 
in  excess  of  the  statutory  power  conferred  upon  it,  and,  there- 
fore, without  jurisdiction,  it  is  not  necessaiy  to  decide  here,  as 
will  be  shown.  It  has  been  so  held  in  a  number  of  States.  In 
Kentucky  it  has  been  held  that  a  court  has  no  jurisdiction  to 
order  a  sale  under  the  statutory  pro\4sions  of  that  State  for  the 
sale  of  lands  of  infants,  except  upon  a  strict  compliance  with 
all  the  terms  of  the  statute,  and  that  said  statutes  must  be  strictly 
construed.  (Peyton's  Heirs  v.  Alcorn,  7  J.  J.  Marsh.  502 ;  Paul 
V.  Paul,  3  Bush,  483;  Barber's  Admrs.  v.  Hopewell,  i  Mete.  260; 
Megowan  v.  Way,  id.  418 ;  Barrett  v.  Churchill,  18  B.  Mon.  387 ; 
Wyatt  V.  Mansfield's  Heirs,  id.  779;  Carpenter  v.  Strothe?s 
Heirs,  16  id.  289;  Woodcock  v.  Bowman,  4  Mete.  40; 
Watts  V.  Pond,  id.  61 ;  Mattingly's  Heirs  v.  Read,  3  id.  524, 
79  Am.  Dec.  565 ;  Bell  v.  Clark,  2  Mete.  573 ;  Wells  v.  Cowherd's 
Heirs,  id.  514;  Vowles'  Heirs  v.  Buckman,  6  Dana,  466;  Single^ 


326  PROBATE  REPORTS  ANNOTATED. 

ton  V.  Co  gar,  7  Dana,  479.)  However,  in  Thornton  v.  McGrath 
(i  Duv.  349),  the  court  held  that  where  the  word  "  void  "  is  used 
in  the  statutes  and  decisions  of  Kentucky  in  reference  to  sales 
of  the  lands  of  infants  it  should  be  considered  as  meaning 
"  voidable,"  for  the  reason  that  infants  ought  not  to  be  deprived 
of  the  benefit  of  sales  which  were  beneficial  to  them.  The  New 
York  courts  construe  the  statute  in  the  same  way,  and  hold 
that  sales  made  in  proceedings  which  are  not  in  strict  conform- 
ity with  the  statute  are  void.  (Battell  v.  Torrey,  65  N.  Y.  294; 
In  re  Valentine  [a  lunatic],  y2  id.  184;  Ellwood  v.  Northrup, 
106  id.  172,  12  N.  E.  590.)  In  Battell  v.  Torrey  it  is  held  that 
"the  rule  applies  in  such  case  that,  where  proceedings  are 
authorized  by  statute  in  derogation  of  the  common  law,  by 
which  the  title  of  one  is  to  be  devested  and  transferred  to  an- 
other, every  requisite  of  the  statute  having  the  semblance  of 
benefit  to  the  former  must  be  strictly  complied  with,  or  the  title 
will  not  pass."  The  same  rule  has  been  applied  in  North  'Caro- 
lina. (Leary  v.  Fletcher,  23  N.  C.  259;  Ducket  v.  Skinner,  33 
id.  431 ;  Spruill  v.  Davenport,  48  id.  42.)  Other  cases  from  other 
States  to  the  same  effect  might  be  cited.  In  Snavely  v.  Hark- 
rader  (29  Gratt.  112),  it  is  held  that  the  statute  authorizing  the 
sale  of  the  real  estate  of  an  infant  should  be  strictly  construed. 
Section  7,  chapter  83,  Code,  providing  for  the  sale  of  lands  of 
infants,  requires  that  "the  proceeds  of  sale  shall  be  invested 
under  the  directions  of  the  court,  for  the  use  and  benefit  of  the 
persons  entitled  to  the  estate,  and  in  case  of  a  trust  estate,  sub- 
ject to  the  uses,  limitations  and  conditions,  contained  in  the 
writing  creating  the  trust."  This  is  all  a  part  of  the  proceed- 
ing, as  much  as  an  actual  sale  of  the  land,  and  is  in  the  spirit 
arid  terms  of  the  early  Virginia  cases.  As  far  back  as  1823,  in 
Garland  v.  Loving  (i  Rand.  396),  Judge  Coalter,  delivering  the 
opinion  of  the  court,  said :  "  If,  under  all  these  circumstances, 
a  sale,  manifestly  to  the  interest  of  the  infants,  can  be  made,  this 
court  thinks  it  will  be  proper  to  decree  the  same,  taking  care 
that  the  proceeds  thereof  shall  be  properly  invested  and  secured 
for  the  use  of  the  cestuis  que  trustent,  according  to  their  rights 
as  they  now  appear  or  may  hereafter  appear,  or  of  any  future 
cestui  que  trust  who  may  be  entitled  under  the  deed  aforesaid, 
with  liberty  to  the  parties  from  time  to  time  to  appeal  to  the 
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court  for  further  directions."  It  is  manifestly  not  to  the  inter- 
est of  infants,  and  especially  of  persons  unborn,  who  may  be 
interested  in  a  fund,  that  that  fund  be  wasted,  squandered,  or 
lost  by  reason  of  an  error,  accident,  or  mistake  in  the  exercise 
of  the  power  thus  conferred;  and  it  is  hardly  to  be  conceived 
that  such  was  ever  the  legislative  intent.  Said  section  7  further 
provides :  "  But  into  whosesoever  hands  the  said  proceeds  may 
be  placed,  the  court  shall  take  ample  security,  and  from  time  to 
time  require  additional  security,  if  necessary,  and  make  any  other 
orders  for  the  faithful  application  of  the  fund,  and  for  the  man- 
agement and  preservation  of  any  property  or  securities  in  which 
the  same  may  be  invested,  and  for  the  protection  of  the  rights  of 
all  persons  interested  therein,  whether  such  rights  be  vested  or  con- 
tingent." The  decree  authorizing  the  sale  in  this  instance  on 
its  very  face  and  by  its  terms  violated  said  section  7.  Whether, 
in  thus  decreeing  the  sale,  it  exceeded  its  jurisdiction,  is  a  ques- 
tion which  might  arise  in  the  future  to  at  least  harass  and  annoy 
the  purchaser,  it  is  not  necessary  to  determine.  In  that  sense 
and  to  that  extent  its  title  is  certrinly  beclouded  and  its  interest 
endangered.  (Works,  Courts  &  Jur.  17;  Ex  parte  Lange,  18 
Wail.  163,  21  L.  Ed.  872;  Bigelow  v.  Forrest,  9  Wall.  351,  19 
L.  Ed.  696;  Bailey,  Jur.,  §§  22-24.) 

But,  as  before  stated,  it  is  not  necessary  to  decide  or  hold  in 
this  case  that  the  error  of.  the  court  in  neglecting  to  preserve 
and  secure  for  the  benefit  of  the  devisees  of  the  will  the  fund 
arising  from  said  sale,  and  in  turning  that  fund  over  to  parties 
who  are  not  entitled  to  it,  would  invalidate  the  title  of  the  pur- 
chaser, or  make  it  answerable  hereafter  for  it  to  such  of  the 
infants  as  might  undertake  to  impeach  said  decrees.  All  the 
purchase  money  has  not  been  paid.  As  soon  as  the  appellant 
discovered  that  the  error  had  beeii  committed,  and  that  the 
action  of  the  court  was  erroneous,  it  ceased  to  pay,  and  denies 
the  right  of  the  court  to  compel  it  to  make  further  payments 
until  said  error  is  corrected  and  its  title  perfected.  This  a  pur- 
chaser clearly  has  a  right  to  do,  as  has  been  held  in  a  number 
of  Virginia  cases.  In  the  case  of  Goddin  v.  Vaughn's  Exrx.  (14 
Gratt.  102),  the  purchaser,  having  discovered  a  defect  in  the 
title,  declined  to  pay  the  purchase  money,  and  the  court  com- 
pelled him  to  do  so,  but  it  also  perfected  his  title  as  nearly  as 
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could  be  done.  In  that  way  the  error  and  defect  were  corrected 
at  the  suit  and  at  the  instance  of  the  purchaser,  just  as  is  sought 
to  be  done  here.  In  Daniel  v.  Leitch  (13  Gratt.  195),  it  is  held 
that:  "After  a  sale  of  infants'  land  has  been  confirmed  by  the 
court,  although  the  proceeding  has  been  irregular,  yet  if  the 
title  of  the  purchaser  can  be  made  good,  and  it  is  for  the  interest 
of  the  infants  to  confirm  the  sale,  the  purchaser  will  not  be 
released  from  his  purchase ;  but,  if  the  interest  of  the  infants  is 
injured  by  the  sale,  it  will  be  set  aside."  The  court  further 
holds  that  "  courts  of  equity  have  at  least  as  large  a  discretion 
in  giving  time  to  perfect  the  title  in  cases  of  sales  under  their 
decrees  as  in  cases  of  purchases  by  private  contract."  The 
same  principle  is  laid  down  in  Crdle  v.  Meem  (8  Gratt.  496).  All 
these  cases  were  decided  after  the  statute,  as  found  in  section 
8,  chapter  132,  Code,  was  enacted.  How  far  the  fact  that  the 
appellant  here  has  notice  of  the  error  might  affect  its  title  it  is 
not  necessary  to  determine.  Some  of  the  cases  hold  that,  where 
there  has  been  an  erroneous  or  irregular  sale  of  an  infant's  land, 
a  bona  Ude  purchaser,  without  notice,  will  be  protected.  It  can- 
not be  said  that  the  appellant  belongs  to  that  class  of  purchasers. 
It  has  notice.  The  improper  disposition  of  that  fund  was  shown 
in  the  very  terms  of  the  decree  of  sale  and  in  the  deed  accepted 
by  it.  That  it  was  not  known  at  the  time  of  the  purchase  that 
the  decree  was  erroneous  can  make  no  difference.  Ignorance 
of  the  law  does  not  excuse.  Appellant  admits  that  since  the 
decision  in  the  case  of  Wilson  v.  Youst  it  has  known  the  decree 
to  be  erroneous.  Ordinarily,  a  purchaser  at  a  judicial  sale  has 
no  concern  with  the  disposition  of  the  purchase  money.  It  is 
always  so  when  the  decree  is  free  from  error.  But  here  there 
is  not  only  a  misapplication  or  wrong  disposition  of  the  pur- 
chase money,  but  a  positive,  open,  and  bald  violation  of  the 
statute  in  decreeing  the  sale.  That  is  a  much  more  serious 
matter  than  a  mere  wrongful  disposition  of  the  proceeds  of  a 
sale  properly  made ;  and,  if  the  purchaser  has  notice  of  it  before 
he  pays  the  purchase  money,  it  may  be  possible  that  such  error 
would  affect  his  title.  Whether  he  has  notice  of  it  or  not,  under 
the  peculiar  circumstances  of  the  sale  in  this  instance,  the  error 
may  be  fatal  to  the  title  of  the  purchaser  as  to  persons  not 
in  esse.     This  is  a  limited  estate.     After  the  death  of  the  life 
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tenant  the  land  goes  to  her  -heirs.  She  is  not  dead.  Nobody 
can  tell  who  her  heirs  will  be  until  that  event  takes  place.  Three 
children  have  been  born  to  her  since  the  sale  was  made.  Others 
may  yet  be  born.  Are  these  persons  not  in  esse  bound  by  a 
decree  which  fails  to  provide  for  their  interest  by  preserving 
the  fund?  Can  the  decree  take  away  from  them  their  interest 
in  the  land  without  securing  to  them  an  interest  in  the  fund 
which  is  substituted  for  the  land?  The  principle  of  representa- 
tion in  such  cases  is  well  established.  Unborn  children  who 
stand  in  the  same  class  and  have  the  same  rights  as  persons 
living  are  deemed  to  be  before  the  court  by  representation  in 
all  proceedings  for  the  sale  of  their  interest.  This  is  an  old 
and  well-settled  principle  of  law.  (Baylor's  Lessee  v.  Dejar- 
nette,  13  Gratt.  166;  Harrison  v.  Walton's  Exr.  [Va.],  30  S.  E. 
372,  41  L.  R.  A.  703,  64  Am.  St.  Rep.  830;  Faulkner  v.  Davis, 
18  Gratt.  651,  98  Am.  Dec.  698 ;  Bofil  v.  Fisher,  3  Rich.  Eq.  i,  55 
Am.  Dec.  627 ;  Mead  v.  Mitchell,  17  N.  Y.  210,  72  Am.  Dec.  455 ; 
De  Leon  v.  Barrett,  22  S.  C.  412;  Mc Arthur  v.  Scott,  113  U.  S. 
340,  5  Sup.  Ct.  652,  28  L.  Ed.  1015;  Dodge  v.  Cole,  97  111.  338, 
37  Am.  Rep.  1 1 1 ;  Giffard  v.  Hort,  i  Schoales  &  L.  386 ;  Finch 
v.  Finch,  2  Ves.  Sr.  491 ;  Leonard  v.  Sussex,  2  Vern.  527 ; 
Reynoldson  v.  Perkins,  2  Amb.  564;  Wills  v.  Slade,  6  Ves.  Jr. 
498;  Van  Lew  v.  Parr,  2  Rich.  Eq.  321 ;  Hale  v.  Hale  [111.],  33 
N.  E.  858,  20  L.  R.  A.  247.)  But  this  rule  is  said  to  be  subject 
to  an  important  qualification,  and  the  question  arose  in  a  case 
very  similar  to  this.  A  purchaser  at  a  tax  sale,  in  a  partition 
suit,  of  land  limited  by  will  to  the  widow  of  the  testator  for  her 
natural  life,  remainder  for  life  to  the  daughters  of  the  testator, 
and  remainder  in  fee  to  their  children,  refused  to  complete  his 
purchase  because  the  judgment  took  no  notice  of  the  right  of 
the  unborn  children,  and  the  court  held  that  said  judgment  did 
not  bar  the  future  contingent  interest  of  such  unborn  issue,  and 
that  "the  purchaser  could  not  be  compelled  to  accept  the  de- 
fective title.  It  was  held  in  the  same  case  that  "a  judgment 
and  sale  in  partition  only  concludes  contingent  rights  of  per- 
sons not  in  being,  when  the  judgment  provides  for  and  protects 
such  interest  by  substituting  the  fund  derived  from  the  sale  of 
the  land  in  place  of  it,  and  preserving  the  fund  to  the  extent 
necessary  to  satisfy  such  interest."     (Monarque  v.  Monarque, 
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80  N.  Y.  320.)  As  has  been  pointed  out,  the  decree  under 
which  the  appellant  here  made  its  purchase  makes  no  pretense 
of  preserving  the  fund  so  as  to  protect  and  secure  to  after-bom' 
children  their  interest  therein.  On  the  contrary,  said  decree 
scatters,  disburses,  dissipates,  and  destroys  that  fund,  and  by 
its  terms  has  made  the  purchaser  a  party  to  that  devastation 
and  wrong.  The  statute  required  the  court  to  invest  that  fund 
"  for  the  use  and  benefit  of  the  persons  entitled  to  the  estate, 
and  in  case  of  a  trust  estate,  subject  to  the  uses,  limitations,  and 
conditions  contained  in  the  writing  creating  the  trust."  Who 
are  the  persons  entitled  to  the  estate  in  this  instance?  Un- 
doubtedly the  unborn  children  of  Armina  Ammons  as  much 
as  her  living  children.  Had  the  court  the  power  thus  to  pass 
the  title  out  of  them  without  preserving  for  their  benefit 
the  proceeds  of  the  sale  ?  The  Court  of  Appeals  of  New 
York  has  said  that  it  cannot  be  done.  To  say  the  least,  it  is 
a  serious  and  grave  question,  casting  upon  the  purchaser's  title 
imminent  danger.  The  peculiar  circumstances  of  this  case  and 
the  express  statutory  provision  applicable  to  it  may  class  this 
sale  as  another  exception  to  section  8,  chapter  132,  Code.  The 
purchaser  knows  not  the  day  nor  the  hour  when  his  title  may 
be  called  in  question.  It  is  confronted  with  the  proposition 
now,  for  the  bill  assails  that  title  on  behalf  of  the  said  three 
after-born  children.  So  we  are  not  called  upon  to  determine 
the  possibility  of  future  litigation  in  reference  to  that  title  to 
determine  whether  the  purchaser  may  be  subjected  to  it.  The 
injured  persons  are  already  clamoring  for  its  property,  and 
deny  that  it  has  a  good  title  to  it.  "A  purchaser  cannot  be 
compelled  to  accept  a  doubtful  title,  nor  one  which  the  court 
cannot  warrant  to  him;  the  question  being,  not  whether  the 
title  is  good,  but  whether  it  is  clearly  so.  A  title  is  doubtful 
where  its  condition  invites  litigation.  A  purchaser  cannot  be 
compelled  to  take  it  if  he  thereby  exposes  himself  to  a  lawsuit;" 
(Kostenbader  v.  S potts,  80  Pa.  St.  430.)  It  is  not  intended  to 
approve  all  this  quotation,  and  it  is  only  given  to  show  that  to 
entitle  a  purchaser  to  relief  it  is  not  necessary  to  determine  that 
the  defect  of  which  he  complains  is  certainly  fatal.  In  view  of 
all  this,  the  conclusion  is  that  the  appellant  is  entitled  to  relief, 
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and  it  remains  to  inquire  whether  upon  the  state  of  the  plead- 
ings it  may  have  it  in  this  suit. 

As  already  intimated,  this  sale  may  stand  upon  an  entirely 
different  footing  from  ordinary  judicial  proceedings.  It  is  un- 
doubtedly in  the  nature  of  the  execution  of  a  statutory  power 
of  sale  conferred  upon  the  court,  rather  than  an  adversary  pro- 
ceeding involving  nothing  more  than  the  exercise  of  the  juris- 
diction of  the  court  to  hear  and  determine  between  parties.  In 
Bright  V.  Boyd  (i  Story,  478,  Fed.  Cas.  No.  1,875),  Mr.  Justice 
Story,  in  a  case  very  similar  to  this,  said :  "  Now,  it  is  a  well- 
settled  doctrine  that,  although  courts  of  equity  may  relieve 
against  the  defective  execution  of  a  power  created  by  a  party, 
yet  they  cannot  relieve  against  the  defective  execution  of  a 
power  created  by  law,  or  dispense  with  any  of  the  formalities 
required  thereby  for  its  due  execution ;  for  otherwise  the  whole 
policy  of  the  legislative  enactments  might  be  overturned." 
How  apt  this  language  is  when  applied  to  the  present  case. 
The  Legislature  never  intended  that  any  person,  living  or  yet 
to  be  born,  should  be  deprived  of  his  estate  by  the  power  con- 
ferred upon  a  court  of  equity  to  sell  in  chapter  83  of  the  Code. 
Its  express  provisions  for  the  investment  and  preservation  of 
the  fund  are  conclusive  of  this,  even  if  such  provision  were 
necessary  to  show  the  intent.  The  error  of  sale  discussed  by 
him  was  not  such  as  has  been  conferred  upon  the  court  in 
respect  to  sales  of  the  real  estate  of  infants,  but  it  was  similar. 
It  was  that  of  an  administrator  to  sell  the  real  estate  of  his 
intestate.  He  had  failed  to  give  the  bond  required  by  law, 
and  his  sale  was  held  to  be  void  beyond  the  power  of  correction 
by  a  court  of  equity.  Many  of  the  Virginia  judges,  in  dis- 
cussing the  statute  and  proceedings  for  the  sale  of  the  lands  of 
infants,  refer  to  it,  and  discuss  it  as  a  power  of  sale,  and  not  as 
an  adversary  proceeding,  although  its  exercise  often  becomes 
necessary  in  such  cases  by  reason  of  the  fact  that  infants  are 
interested  in  the  land.  The  statute  not  only  requires  the  court 
to  make  the  proper  investment  of  the  fund,  and  secure  it  for  the 
use  and  benefit  of  persons  entitled  to  it,  but  also  clothes  the 
court  with  ample  power  to  control  and  preserve  the  fund,  and 
make  application  of  it  to  the  appointed  uses  and  purposes  con- 
tained in  the  will  or  other  writing.     Its  language  is :    "  But  into 


332  PROBATE  REPORTS  ANNOTATED. 

whosesoever  hands  the  said  proceeds  may  be  placed,  the  court 
shall  take  ample  security,  and  from  time  to  time  require  addi- 
tional security,  if  necessary,  and  make  any  other  proper  orders 
for  the  faithful  application  of  the  fund,  and  for  the  management 
and  preservation  of  any  property  or  securities  in  which  the 
same  may  be  invested,  and  for  the  protection  of  the  rights  of 
all  persons  interested  therein,  whether  such  right  be  vested  or 
contingent."  Does  this  contemplate  that  the  court,  after  de- 
creeing a  sale,  the  execution  of  that  decree,  the  confirmation 
of  the  sale,  payment  of  the  purchase  money,  and  the  execu- 
tion of  the  deed,  may  dismiss  the  matter  entirely,  as  it  does 
any  ordinary  cases  between  party  and  party?  If  so,  why  did 
the  Legislature  clothe  it  with  such  ample  powers,  and  manda- 
torily say  that  it  shall  exercise  them,  without  waiting  for  appli- 
cation by  any  one  to  call  forth  its  exercise  in  that  respect? 
How  can  the  court  devest  itself  of  these  powers,  or  dismiss  the 
proceeding  from  its  control  in  any  particular  case  until  after 
it  shall  have  fully  administered  and  wholly  applied  the  proceeds 
of  the  sale  to  the  uses  and  purposes  specified  in  the  will  ?  If  it 
cannot  so  relieve  itself  by  the  mere  sale  of  the  land,  then  the 
fund  in  this  case  must  remain  under  the  control  of  the  court 
until  after  the  death  of  Armina  Ammons,  for  it  cannot  be  dis- 
tributed to  the  parties  entitled  thereto,  nor  applied  to  "  the  use 
and  benefit  of  the  persons  entitled  to  the  estate,"  until  that 
event  happens ;  for  until  that  time  it  cannot  be  known  who  her 
heirs  are,  "Nemo  est  hceres  viventis"  Until  that  time  it  is 
not  a  matter  of  construction,  but  of  express  statutory  provi- 
sion, that  the  courts  all  make  any  proper  orders  for  the  faithful 
application  of  the  fund  and  for  the  protection  of  the  rights  of 
all  persons  interested  therein,  whether  such  rights  be  vested  or 
contingent.  Why,  therefore,  cannot  the  court  correct  its  own 
error  in  respect  to  such  fund  while  it  has  the  funds  in  its  hands, 
or  in  the  hands  of  the  purchaser,  and  subject  to  its  order?  If 
it  has  made  an  order  improperly  disposing  of  or  applying  the 
fund,  but  that  order  has  not  been  executed,  and  its  powers  must 
be  invoked  to  get  control  of  the  fund,  and  it  must  come  into 
its  hands  and  subject  to  its  control,  why  has  it  not  the  power  to 
correct  the  error,  stop  the  fund  in  its  own  hands,  and  hold  it 
for  the  benefit  of  the  persons  entitled  to  it  ?     Is  it  to  be  fettered 
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and  hampered  in  the  exercise  of  these  powers  by  all  the  limita- 
tions and  rules  applicable  to  adversary  proceedings,  or  is  it  to 
have  a  free  hand  to  carry  out  the  provisions  of  section  7,  chap- 
ter 83,  Code,  in  dealing  with  that  fund?  How  far  it  is  to  be  so 
limited  in  this  respect  it  is  unnecessary  to  say,  further  than  that 
as  long  as  the  fund  is  within  its  control,  as  long  as  the  purchase 
money  of  the  land  has  not  actually  passed,  by  its  erroneous 
decree,  into  the  hands  of  persons  who  are  not  entitled  to  it,  it 
has  full  power  to  correct  its  error,  take  charge  of  the  fund,  and 
make  proper  application  of  it.  Unless  the  court  takes  this 
action  at  the  instance  of  the  purchaser  by  way  of  objection  to 
its  being  required  to  pay  the  balance  of  the  purchase  money 
on  account  of  errors  and  defects  endangering  its  title,  it  is  not 
probable  that  any  application  will  be  made  for  the  correction. 
The  injured  persons  are  not  yet  born,  and  there  is  nobody  here 
to  complain  for  them.  The  life  tenant,  who  is  entitled  to  none 
of  the  corpus  of  the  fund,  is  taking  half  of  it,  and  it  is  not  likely 
that  she  or  her  husband,  the  legal  as  well  as  the  natural  guard- 
ian of  the  living  children,  will  ever  complain.  They  are  the  bene- 
ficiaries of  the  wrong.  As  the  older  children  become  of  age, 
their  indiscretion  leads  them  to  accept  now  a  portion  of  their 
estate  in  satisfaction  of  the  whole.  The  guardians  of  the 
younger  children,  profiting  by  the  wrong,  make  no  claim  on 
their  own  behalf.  All  are  preying  upon,  instead  of  defending, 
the  interests  of  the  unborn  objects  of  the  testator's  bounty.  The 
purchaser  Realizing,  under  this  state  of  things,  that  its  condition 
must  grow  worse  all  the  time,  ceased  to  pay  the  royalties  as 
soon  as  it  discovered  the  error,  and  denies  the  right  of  the 
court  to  compel  it  to  pay  until  the  error  is  corrected  as  far  as 
may  be,  and  its  title  is  made  as  good  as  the  court  can  make  it. 
It  has  already  been  shown  that  this  is  the  right  of  the  purchaser 
under  any  judicial  sale.  The  summary  proceeding  being  one 
which  the  court  had  no  right  or  power  to  dismiss,  so  far  as  it 
relates  to  the  custody  and  control  of  the  fund  arising  from  the 
sale,  it  cannot  be  deemed  to  have  so  dismissed  it ;  and,  the  mat- 
ters in  controversy  presented  here  being  such  as  relate  to  and 
are  involved  in  the  very  existence  of  that  fund,  as  well  as  the 
title  which  was  given  in  exchange  for  it,  it  is  eminently  proper 
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that  the  whole  matter  be  settled  and  adjusted  in,  and  as  a  part 
of,  said  summary  proceeding,  if  that  can  be  done. 

The  appellant's  answer  and  cross-bill  should  not  have  been 
dismissed.  Whether  they  be  called  a  cross-bill  and  answer  or 
an  original  bill  in  the  nature  of  a  bill  of  review,  they  set  out 
good  grounds  for  relief,  and  all  other  interested  parties  have 
been  summoned  to  answer  the  allegations  and  prayer  for  relief. 
The  statutory  limitation  of  three  years  forbids  that  they  be 
treated  as  a  bill  of  review.  (Code,  chap.  133,  §  5.)  It  is  not 
necessary,  however,  to  consider  them  anything  more  than  a 
petition  in  the  original  summary  proceeding.  One  of  the  pur- 
poses pf  the  bill  filed  by  the  plaintiff  was  the  enforcement  of 
the  payment  of  the  purchase  money  under  the  decree  made  in 
the  summary  proceeding  in  which  the  oil  and  gas  were  sold. 
In  response  thereto  the  purchaser  sets  up  the  error  and  defect 
in  the  proceedings,  beclouding  and  endangering  its  title,  and 
avers  its  willingness  to  pay  when  the  error  is  corrected.  This 
is  done  in  the  answer  and  cross-bill.  All  this  is,  in  substance 
and  eflFect,  a  rule  against  the  purchaser  to  show  cause  why  it 
should  not  be  proceeded  against  for  the  failure  to  comply  with 
the  terms  of  its  purchase,  and  in  answer  thereto  the  petition  of 
the  purchaser,  setting  up  the  error  and  defect  as  the  reason 
for  the  failure  to  pay  and  why  it  should  not  be  proceeded 
against,  and  praying  a  correction  of  the  error  and  the  perfect- 
ing of  its  title.  The  cross-bill  and  the  answer  of  the  appellant 
should,  therefore,  be  treated  as  a  petition  in  the  original  sum- 
mary proceeding,  and  relief  should  accordingly  be  granted  upon 
it  therein.  Is  there  any  precedent  or  authority  for  so  treating 
it?  There  is.  in  Crcdle  v.  Meem  (8  Gratt.  496),  the  court  held : 
"Though  such  decree  for  a  sale  of  land  has  been  prematurely 
made,  yet  if  the  sale  is  made  and  confirmed  the  court  will  not 
set  the  sale  aside  on  the  petition  of  the  purchasers,  if  upon  the 
hearing  it  appears  that  the  sale  is  beneficial  to  the  infants.  The 
application  of  the  purchasers,  in  such  case,  to  have  the  sale  set 
aside,  should  be  by  petition  in  the  cause;  and  if  they  proceed 
by  bill  to  enjoin  the  collection  of  the  purchase  money  and  have 
the  sale  set  aside,  the  bill  should  be  treated  as  a  petition  in  the 
cause,  and  be  brought  to  a  hearing  with  it."  All  the  parties  to 
the  original  summary  proceeding  are  before  the  court.     All  the 
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decrees  and  orders  made  and  papers  filed  in  said  proceeding 
are  brought  into  this  cause  by  the  pleadings  as  fully  as  they 
would  have  appeared  had  the  appellant  proceeded  by  petition. 
There  is,  therefore,  nothing  in  the  way  of  treating  its  cross-bill 
and  answer  as  such  petition,  and  aflording  the  relief  prayed  for. 

In  respect  to  the  cross-assignment  of  error  based  on  the 
action  of  the  court  in  decreeing  that  the  three  after-born  children 
share  equally  with  the  others  in  the  one-half  of  the  one-eighth 
royalty,  it  is  to  be  remembered  that  the  decree  does  not  deny 
them  title  in  the  land,  except  possibly  by  implication.  There  is 
no  express  adjudication  to  that  effect.  If  they,  as  well  as  the 
appellant,  can  be  restored  to  their  rights  without  disturbing  the 
title  of  the  appellant,  it  should  be  done ;  and  the  decree  allowing 
them  to  participate  with  the  others  in  the  fund  is  a  step  in  that 
direction.  The  sale  was  clearly  advantageous  to  the  infants, 
and  should  be  perfected,  ratified,  and  completed,  if  possible. 
How  far  this  can  be  done  will  be  disclosed  in  the  further  prog- 
ress of  the  proceedings.  Until  that  time  the  whole  matter 
should  be  left  open,  which  necessitates  a  reversal  of  the  decree 
in  that  respect  as  being  premature. 

For  the  reasons  stated,  the  decree  of  the  Circuit  Court  must 
be  reversed,  and  the  cause  remanded,  with  directions  to  treat 
and  consider  the  answer  and  cross-bill  of  the  South  Penn  Oil 
Company  as  a  petitiop  in  the  summary  proceeding  for  the  cor- 
rection of  error  in  the  decrees  and  proceedings  therein  affecting 
its  title  under  its  said  purchase  of  the  oil  and  gas,  and  proceed 
thereon  accordingly,  and  further  according  to  the  rules  and 
principles  governing  courts  of  equity  and  the  statutes  under 
which  said  proceeding  was  instituted. 
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Ratliff  vs,  Magee  et  aL 
[Supreme  Court  of  Missouri,  Dec.  3,  1901 ;  165  Mo.  461,  65  S.  W.  713.I 

Probate  Practice  —  Final  Settlement  —  Notice  —  Suffi- 
ciency —  Newly-Discovered  Assets  —  Administrator  De 
Bonis  Non. 

1.  Under  Rev.  Stat.  1899,  §  232,  fixing  the  term  of  court  at  which  an 

administrator  shall  render  his  final  settlement,  and  directing  the 
publication  of  a  notice  in  a  newspaper  of  an  intention  to  make  the 
final  settlement  at  the  designated  term  of  court  "  for  four  weeks 
prior"  to  such  term,  a  notice  published  March  24th  and  31st,  and 
April  7th  and  14th  for  the  term  of  court  beginning  May  8th,  is 
sufficient,  as  the  statute  merely  requires  that  the  first  of  the  four 
weekly  publications  shall  be  four  weeks  before  the  term  of  court; 
and  hence  a  creditor  of  the  estate  cannot  maintain  a  suit  to  vacate 
the  judgment  of  final  settlement  and  discharge  of  the  administrator 
entered  at  such  term  of  court,  though  he  has  discovered  assets  ot 
the  estate  which  were  not  administered,  for  such  judgment  is 
res  judicata, 

2.  Where,  after  an  administrator  has  been  duly  discharged,  assets  belong- 

ing to  the  estate,  and  which  have  not  been  administered,  are  dis- 
covered by  an  unpaid  creditor,  the  former  administration  cannot  be 
revived,  but  the  court,  on  proper  application,  will  appoint  an  ad- 
ministrator de  bonis  nan.  » 
Burgess,  C  J.,  and  Sherwood  and  Robinson,  JJ.,  dissenting  in  part. 

In  Banc.  Appeal  from  Circuit  Court,  Macon  county;  An- 
drew Ellison,  Judge. 

Suit  by  A.  E.  Ratliff  against  W.  J.  Magee,  administrator  of 
the  estate  of  John  Brooks,  deceased,  and  others.  From  a  de- 
cree for  defendants,  plaintiff  appeals. 

Affirmed. 

Dysart  &  Mitchell,  for  appellant. 
Ben.  Eli  Guthrie,  for  respondents. 

Valliant,  J. —  This  controversy  arises  out  of  an  effort  on  the 
part  of  appellant,  who  is  a  creditor  of  the  estate  of  John  Brooks, 
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deceased,  to  open  the  administration,  of  which  there  has  been 
apparently  a  final  settlement,  and  bring  in  for  further  admin- 
istration assets  alleged  to  have  been  omitted.  Appellant  ob- 
tained a  judgment  against  the  intestate  in  his  lifetime,  which 
was  duly  exhibited  to  the  Probate  Court,  and  placed  in  the 
fourth  class  of  allowed  claims.  There  were  also  creditors  in 
the  fifth  class.  Upon  the  alleged  final  settlement  there  was  a 
balance  found  due  by  the  administrator  of  $293,  which  was 
ordered  by  the  court  to  be  paid  to  appellant,  he  being  the  only 
holder  of  a  fourth-class  claim,  and  it  was  adjudged  that  upon 
such  payment  the  administrator  be  discharged.  That  was  May 
^3>  1893.  The  Probate  Court  records  also  declare  that  the  pay- 
ment was  made  and  the  administrator  discharged.  This  pay- 
ment left  a  balance  due  on  appellant's  claim,  which  at  the  be- 
ginning of  the  present  controversy,  February  10,  1896,  amounted 
to  $623.13.  Nearly  three  years  after  this  alleged  final  settle- 
ment appellant  claims  to  have  discovered  that  there  was  a  tract 
of  120  acres  of  land  in  Macon  county  which  belonged  to  the 
intestate  at  his  death,  and  which  should  have  been  included  in 
the  assets  of  the  estate,  and  subjected,  in  the  course  of  adminis- 
tration, to  the  payment  of  debts.  Thereupon  appellant  filed  his 
petition  in  the  Probate  Court,  reciting  the  facts  as  above  out; 
lined,  and  stating  that  the  administrator  had  failed  to  give  the 
notice  required  by  the  statute  of  his  intention  to  make  a  final 
settlement,  and  praying  that  the  order  purporting  to  be  a  judg- 
ment of  final  settlement  be  set  aside,  and  the  administrator  be 
directed  to  proceed  with  the  administration  as  if  no  order  as  of 
final  settlement  had  been  made,  and  to  draw  into  the  adminis- 
tration the  overlooked  and  vmadministered  assets.  The  Probate 
Court  made  the  order  as  prayed,  and  proceeded  to  order  a  sale 
of  the  lands  as  unadministered  assets  needed  for  the  payment 
of  debts,  when  an  appeal  was  taken  by  the  heirs  of  the  intestate 
to  the  Circuit  Court.  Upon  the  trial  in  the  Circuit  the  facts 
above  mentioned  were  shown,  and  it  also  was  shown  that  the 
notice  given  by  the  administrator  of  his  intention  to  make  final 
settlement  was  in  due  form,  and  was  published  in  a  weekly 
newspaper  in  the  county,  March  24,  March  31,  April  7,  and  April 
14,  1893.  The  first  day  of  the  next  term  of  the  Probate  Court 
was  May  8th,  and  the  judgment  of  final  settlement  was  rendered 
Vol.  VII— 22 
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May  13,  1893.  The  finding  and  judgment  of  the  Circuit  Court 
were  in  favor  of  the  heirs,  and  denied  the  petition  for  sale  of 
the  land.     The  petitioning  judgment  creditor  appeals. 

The  appellant's  whole  case  is  bottomed  on  the  proposition 
that  the  notice  given  was  not  that  required  by  the  statute. 
There  are  other  points  discussed  in  the  briefs,  but,  if  the  notice 
is  found  to  be  sufficient,  it  disposes  of  the  case.  Notice  of 
publication  in  a  newspaper  is  required  by  our  laws  in  various 
instances,  but  the  language  used  in  the  statute  for  cases  of  one 
kind  is  different  from  that  used  for  those  of  another  kind,  and 
the  words  used  must  be  interpreted  according  to  their  place 
in  the  context.  This  is  illustrated  by  decisions  construing  our 
various  statutes.  In  Haywood  v.  Russell  (44  Mo.  252),  the  court 
was  dealing  with  the  statute  requiring  publication  of  notice  to 
a  nonresident  in  an  attachment  suit,  the  language  of  which  was : 
"The  publication  shall  be  for  four  weeks  successively,  pub- 
lished at  least  once  a  week,  the  last  insertion  to  be  at  least  four 
weeks  [now  fifteen  days]  before  the  commencement  of  the 
term  at  which  the  defendant  is  required  to  appear."  (§  581, 
Rev.  Stat.  1899.)  The  words  "for  four  weeks,"  in  that  sen- 
tence, are  qualified  by  the  words  that  follow.  The  literal  call 
of  that  statute  is  for  a  publication  of  the  notice  once  a  week  for 
four  successive  weeks,  which  is  not  the  same  as  a  notice  for  four 
weeks.  "  Once  a  week  "  means  once  in  a  week ;  once  at  any 
time  within  the  week.  So  that  if  the  first  day  of  the  week  should 
be  the  first  day  of  the  month,  and  if  the  notice  should  be  pub- 
lished on  the  7th,  14th,  21  st,  and  28th,  it  would  be  once  a  week 
for  four  weeks,  successively.  Although  it  would  not  cover  a 
period  of  four  weeks,  yet  such  a  publication  of  the  last  inser- 
tion was  four  weeks  (now  fifteen  days)  before  the  return  term 
of  the  court,  and  would  be  a  literal  compliance  with  the  statute ; 
and  it  was  so  held  in  that  case.  In  Munday  v.  Lee  per  (120  Mo. 
417,  25  S.  W.  381),  the  question  was  whether  the  claim  of  a 
creditor  was  barred  because  it  had  not  been  exhibited  to  the 
administrator  within  two  years  after  letters  granted,  as  provided 
in  section  185,  Revised  Statutes  1899.  The  notice  of  granting 
of  letters  was  published  12th,  19th,  and  26th  of  August,  1881. 
The  claim  was  exhibited  to  the  administrator  August  21,  1893. 
The  statute  required  the  notice  to  be  published  three  weeks* 
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A  notice  in  such  case  is  not  completely  given  until  it  has  been 
published  for  three  weeks,  and  the  Statute  of  Limitation  does 
not  begin  to  run  until  the  notice  is  fully  given.  Therefore  the 
three  weeks'  notice  had  not  been  given  two  years  before  the 
date  of  exhibiting  the  claim  to  the  administration,  and  it  was 
held  the  claim  was  not  barred.  Where  an  event  is  to  occur 
after  a  prescribed  notice  is  given,  it  cannot  occur  before  the 
notice  is  completely  given  as  prescribed.  In  that  case  the  event 
to  occur  was  the  beginning  to  run  of  the  special  Statute  of 
Limitations.  That  event  did  not  occur  until  three  weeks'  notice 
had  been  given.  But  in  such  case  as  soon  as  the  three  weeks 
are  covered  the  statute  begins  to  run.  It  does  not  wait  to  be- 
gin three  weeks  after  the  last  publication.  In  Young  v.  Downey 
(145  Mo.  250,  46  S.  W.  1086,  68  Am.  St.  Rep.  568);  S.  C, 
on  second  appeal  (150  Mo.  317,  51  S.  W.  751),  the  statute  con- 
strued was  that  requiring  notice  to  heirs  when  land  was  to  be 
sold  by  the  administrator  to  pay  debts.  The  requirement  of 
that  statute  is,  "  Such  notice  shall  be  published  for  four  weeks 
in  some  newspaper  in  the  county  in  which  the  proceedings  are 
had  *  *  *  before  the  term  of  the  court  at  which  any  such- 
order  will  be  made."  (§  148,  Rev.  Stat.  1899.)  There  the  law 
does  not  call  for  a  publication  once  a  week  for  four  weeks 
successively,  but  it  calls  for  a  publication  of  the  notice  for  a 
period  of  four  weeks.  In  that  case  the  notice  had  been  pub- 
lished once  a  week  during  four  successive  weeks,  but  the  first 
publication  was  September  8th,  and  the  first  day  of  the  term  of 
court  to  which  it  was  returnable  was  October  2d,  so  that  a 
period  of  only  twenty-five  days,  from  first  to  last,  was  covered 
by  the  notice;  and  we  held  that  the  statute  was  not  satisfied, 
that  there  must  be  full  four  weeks'  notice,  and  that  four  weeks 
covered  twenty-eight  days.  But  we  did  not  hold  that  the  stat- 
ute required  a  space  of  four  weeks  between  the  day  of  the  last 
publication  and  the  first  day  of  the  term  of  the  court.  In  a 
recent  case  (Russell  v.  Croy,  63  S.  W.  849)  we  interpreted  the 
clause  in  our  Constitution  relating  to  the  notice  to  be  given  of 
a  proposed  constitutional  amendment,  and  decided  that  the 
clause  "  weekly  *  *  *  for  four  consecutive  weeks  next  pre- 
ceding the  general  election  then  next  ensuing "  designated  the 
particular  weeks  in  which  the  notice  was  to  be  published,  and 
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required  a  publication  once  in  each  of  those  specified  weeks. 
These  decisions  are  not  in  discord,  and  they  are  cited  to  show 
the  importance  of  observing  the  difference  in  the  context  and 
purpose  of  the  statute  under  discussion  from  those  of  other 
statutes  in  which  like  terms  are  used.  The  statute  we  are  now 
to  construe  directs  that  an  administration  at  the  first  regular 
term  of  the  court  after  two  years  from  the  date  of  publication 
of  notice  of  his  letters  shall  make  final  settlement,  "  having  first 
published  for  four  weeks  prior  thereto  in  some  newspaper  pub- 
lished and  circulated  in  the  county  where  such  settlement  is  to 
be  made,  if  there  be  one,  and  if  there  be  none  published  in  said 
county,  then  by  ten  printed  hand  bills  put  up  in  ten  public  places 
in  such  county,  a  notice  to  all  creditors  and  others  interested  in 
the  estate  that  he  intends  to  make  such  final  settlement  at  the 
next  term  of  the  court."  (§  232,  Rev.  Stat.  1899.)  As  in  com- 
pliance with  this  requirement,  the  administrator  in  the  case  at 
bar  published  the  notice  March  24th,  March  31st,  April  7th, 
and  April  14th.  The  first  day  of  the  term  of  court  to  which 
the  notice  was  addressed  was  May  8th.  Thus  between  the  date 
of  the  first  publication  and  the  first  day  of  the  term  there  was 
a  period  of  more  than  four  weeks,  but  between  the  date  of  the 
last  publication  and  the  first  day  of  the  term  was  a  space  of  only 
twenty-four  days.  To  hold  the  notice  to  be  not  sufficient  in 
this  case,  we  must  say  that  the  statute  requires  not  only  that  it 
be  continued  through  a  period  of  four  weeks,  but  also  that 
there  must  be  a  space  of  four  weeks  between  the  last  insertion 
in  the  newspaper  and  the  first  day  of  the  term  of  court  to  which 
it  is  addressed ;  that  it  must  be  a  notice  continuing  four  weeks, 
and  ending  four  weeks  before  the  term,  embracing,  from  first 
to  last,  eight  weeks.  That  would  be  a  very  material  judicial 
amendment  to  the  statute.  The  statute  only  calls  for  a  publi- 
cation to  run  through  a  period  of  four  weeks,  from  first  to 
last,  before  the  first  day  of  the  term  of  court.  It  will  be  noticed 
that,  in  case  there  is  no  newspaper  in  the  county,  then  the  stat- 
ute requires  the  publication  for  four  weeks  to  be  by  posting 
printed  handbills  in  ten  public  places  in  the  county.  There  is 
the  very  same  period  of  time  required  when  handbills  are  re- 
sorted to  that  there  is  when  a  newspaper  is  employed,  and  we 
should  have  to  say  that  there  must  be  eight  weeks  between 
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the  first  posting  of  the  handbills  and  the  first  day  of  the  term 
of  the  court,  if  we  say  that  the  law  requires  that  space  of  time 
between  the  first  insertion  of  the  notice  in  the  newspaper  and 
the  first  day  of  the  term.  The  law  does  not  mean  that.  If  it 
is  a  case  for  handbills,  it  is  sufficient  if  they  are  posted  and  so 
remain  four  weeks,  or  twenty-eight  days,  before  the  first  day 
of  the  term ;  and  it  is  so  if  a  newspaper  is  used. 

The  notice  of  final  settlement  in  this  case  was  sufficient,  and 
the  discharge  of  the  administrator  is  res  adjudicata.  If,  after 
an  administrator  has  been  duly  discharged,  assets  of  the  estate 
are  discovered,  which  had  not  been  drawn  into  the  administra- 
tion, and  there  remain  unsatisfied  duly-allowed  claims  of  cred- 
itors, the  old  administration  cannot  be  reopened  and  revived, 
but  an  administrator  de  bonis  non  must  be  appointed,  and  a 
new  administration  opened.  (Byerly  v.  Donlin,  72  Mo.  270; 
Woemer,  Admn.,  §  179.)  Whether  a  condition  exists  in  this 
estate  authorizing  the  appointment  of  an  administrator  de  bonis 
non  is,  of  course,  not  for  us  now  to  decide. 

The  Circuit  Court  correctly  construed  the  law  in  this  case, 
and  its  judgment  is  affirmed. 

Brace,  Marshall,  and  Gantt,  JJ.,  concur;  Burgess,  C.  J., 
and  Sherwood  and  Robinson,  JJ.,  concur  in  all  except  what  is 
said  of  the  case  of  Russell  v.  Croy,  to  which  they  dissent. 


Taffinder  et  d,  vs,  Merrell  et  al. 

[Supreme  Court  of  Texas,  Dec.  2,  1901;  65  S.  W.  177.] 

Partition  —  Decree  —  Description  —  Sufficiency  —  Guard- 
ian's Sale  —  Application  —  Report  —  Confirmation  — 
Collateral  Attack  —  Evidence. 

I.  Where  deceased  for  many  years  owned  two  lots,  and  only  two,  in 
a  certain  town,  the  lots  being  commonly  known  as  her  lots,  a  de- 
scription of  such  lots  in  the  proceedings  in  the  County  Court  for  the 
probate  and  partition  of  her  estate  as  "two  lots  in"  such  town  is 
sufficient 
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2.  Where  a  guardian's  sale  is  authorized  and  confirmed  by  the  County 

Court,  the  decrees  are  conclusive  in  a  collateral  proceeding  that  the 
sale  •  was  for  a  lawful  purpose,  in  the  absence  of  evidence  in  the 
record  showing  the  contrary,  other  than  that  the  application  was 
defective. 

3.  Where  on  a  guardian's  sale  one-half  of  a  lot  was  sold  to  one  person, 

and  the  other  half  to  another,  but  the  guardian  reported  the  sale 
as  all  to  one  of  them  for  the  gross  price,  and  the  sale  was  so  con- 
firmed, the  guardian's  conveyance  to  the  actual  purchaser,  who  paid 
the  price,  should  be  sustained,  since  the  wards  were  not  injured  by 
the  mistake. 

4.  The  validity  of  a  guardian's  sale  cannot  be  questioned  in  a  collateral 

proceeding  because  of  his  failure  to  state  the  price  in  his  report  of 
the  sale. 

5.  Where  the  order  confirming  a  guardian's  sale  is  entered  before  the  ex- 

piration of  the  time  required  by  statute  to  elapse  between  filing  the 
report  and  action  on  it,  such  action  is  erroneous,  but  does  not  render 
the  order  void. 

6.  Where  the  parties  stipulate  that  an  abstract  of  "title  may  be  used  as 

evidence,  and  it  is  so  used,  such  evidence  is  not  exclusive,  and  a 
.mistake  in  the  abstract  may  be  corrected  by  introducing  the  record. 

Error  from  Court  of  Civil  Appeals  of  Third  Supreme  Judicial 
District. 

Action  by  L.  P.  Taffinder  and  others  against  W.  M.  Merrell 
and  others.  From  a  judgment  of  the  Court  of  Civil  Appeals 
(6t  S.  W.  936)  affirming  a  judgment  in  favor  of  defendants, 
plaintiffs  bring  error. 

Affirmed. 

G.  R.  Freeman,  Mark  Logan^  and  C.  E.  Spalding,  for  plaintiffs 
in  error. 

/.  C.  Main,  for  defendants  in  error. 

Williams,  J. —  This  was  an  action  of  trespass  to  try  title, 
which,  by  the  pleadings  under  which  the  last  trial  was  had, 
involved  a  controversy  between  the  plaintiffs  in  error,  who,  as 
heirs  of  James  C.  and  Martha  C.  Taffinder,  were  plaintiffs,  and 
W.  M.  Merrell,  as  defendant,  over  the  title  to  the  north  half  of 
lot  No.  5  in  block  No.  5  in  the  town  of  Hamilton.  James  C. 
and  Martha  Taffinder  were  husband  and  wife,  and  owned  the 
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whole  of  the  lot  as  their  community  property.  James  C  Taf- 
finder  died,  and  his  widow,  Martha  C,  married  A.  Bivens,  and 
afterward  died,  leaving  children  by  both  marriages,  and  these 
or  their  representatives  are  the  plaintiffs.  After  the  death  of 
Martha  C,  her  surviving  husband,  A.  Bivens,  administered  on 
her  estate,  and  procured  in  the  Probate  Court  a  partition  of  the 
property  which  had  belonged  to  her  and  her  first  husband 
between  the  children  of  the  two  marriages,  in  which  the  prop- 
erty in  controversy  is  claimed  by  the  defendant  to  have  been  . 
set  apart,  with  other  property,  to  the  Bivens  children.  There- 
after Bivens  was  appointed  guardian  of  his  children,  and  as 
such  sold  the  land  belonging  to  them,  and  the  defendant  claims 
the  property  in  controversy  under  that  sale.  The  principal 
questions  raised  are:  First,  as  to  the  sufficiency  of  the  parti- 
tion proceedings  to  vest  the  title  in  severalty  to  lot  No.  5  in  the 
Bivens  children ;  and,  second,  as  to-  the  validity  of  the  sale  by 
the  guardian.  The  objection  to  the  partition  is  that  the  decree 
of  the  County  Court  gave  no  description  of  the  property  in 
question  sufficient  to  identify  it.  Upon  this  point  it  appears 
that  James  C.  Taffinder,  when  he  was  the  husband  of  Martha 
C,  received  a  deed  conveying  the  whole  of  lot  5  in  block  5  in 
the  town  of  Hamilton.  Bivens,  as  administrator  of  his  de- 
ceased wife's  estate,  filed  an  inventory  "  of  all  the  property,  both 
real  and  personal,  belonging  to  said  estate,"  among  which  the 
following  appeared :  "  2  vacant  lots  in  Hamilton,  Hamilton 
county,  Nos.  of  lot  and  block  not  known,  $25."  The  appli- 
,  cation  by  Bivens  and  the  order  appointing  commissioners  for 
partition  are  not  found  in  the  record,  and  it  is  not  known  how 
the  property  was  therein  described.  But  a  report  of  commis- 
sioners, of  date  May  22,  1878,  is  shown,  which  recites  that  they 
were  appointed  by  the  County  Court  on  the  25th  day  of  Janu- 
ary, 1878,  to  partition  the  estate  of  Martha  C.  Bivens  among 
the  heirs  and  distributees  thereof,  and  states  such  property, 
among  which  appears,  "Two  lots  in  the  town  of  Hamilton, 
valued  at  $40  each,"  and  reports  that  they  have  made  the  divi- 
sion, setting  apart  to  the  Taffinder  children  named  property,  and 
to  the  Bivens  children  other  property,  including  these  lots. 
There  also  appears  an  order  of  the  County  Court,  of  date  May 
23,  1878,  in  the  estate  of  Martha  C.  Bivens,  showing  that  it  is 
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made  in  a  proceeding  by  Bivens,  administrator  thereof,  for  a 
partition  between  the  children  of  the  two  marriages  of  the 
decedent,  reciting  that  the  property  was  community  property 
of  James  C.  and  Martha  C.  Taffinder  (afterward  Mrs.  Bivens), 
stating  the  shares  to  which  the  two  sets  of  children  are  entitled, 
and  confirming  the  report  of  the  partition,  and  adjudging  to  the 
Taffinder  children  certain  property,  and  to  the  Bivens 
children  other  property,  including  "  two  town  lots  in  the 
town  and  county  of  Hamilton."  It  was  shown  by  oral  tes- 
timony that  the  location  and  identity  of  the  two  lots  in 
Hamilton  which  had  belonged  to  Taffinder  and  wife  were  well 
known  at  the  time  of  these  proceedings  and  since,  and  that  they 
owned  no  other  lots  in  that  town.  The  objections  to  the  sale 
made  by  Bivens,  as  guardian  of  his  children,  are:  First,  that 
it  appears  from  the  record  of  the  probate  proceedings  that  such 
sale  was  made  for  a  purpose  for  which  a  sale  was  not  author- 
ized by  law ;  second,  that  no  sale  to  one  Emmett,  to  whom  the 
guardian  made  the  deed  under  which  defendant  claims,  was 
ever  confirmed  by  the  court;  third,  if  there  were  an  attempted 
confirmation,  it  was  made  at  a  time  when  the  court  had  no 
jurisdiction  to  make  it,  the  time  required  by  law  between  the 
filing  of  the  report  and  action  upon  it  not  having  elapsed ;  and, 
fourth,  the  deed  from  Bivens,  guardian,  to  Emmett,  gave  no 
sufficient  description.  The  proceedings  for  sale  were  begun 
by  the  guardian  filing  an  application  therefor  December  4,  1878, 
in  which  he  asks  for  authority  to  sell  the  property  of  the  minors 
(describing  it)  at  private  sale  for  cash  or  on  credit,  and  states 
that  "  it  would  be  greatly  to  the  interest  of  his  said  wards  for 
said  property  to  be  sold,  because  said  property  is  unimproved, 
and  cannot  be  rented  for  anything,  and  the  taxes  will  soon  con- 
sume the  entire  amount."  No  reason  but  this  is  given  for  the 
sale.  The  court,  on  January  10,  1879,  granted  the  authority 
to  sell  all  the  real  estate  at  public  or  private  sale  for  cash  or  on 
credit,  and,  if  on  credit,  the  vendor's  lien  t6  be  retained;  the 
order  reciting  that  it  appeared  to  the  satisfaction  of  the  court 
that  "it  is  for  the  best  interests  of  the  minors  that  said  real 
estate  be  sold."  At  the  January  term,  1879,  Bivens  made  a 
report  of  sale  of  all  of  the  property,  stating  that  he  had  sold  lot 
No.  5  in  block  No.  5  in  the  town  of  Hamilton  to  T.  C.  Bivens 
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on  credit.  On  January  14,  1879,  the  court  entered  an  order 
confirming  in  general  terms  the  sale  thus  reported.  On  the 
14th  day  of  March,  1879,  A.  Bivens,  as  guardian  of  his  children, 
executed  a  deed  to  T.  C.  Bivens  for  the  south  half  of  lot  No.  5 
in  block  No.  5  in  the  town  of  Hamilton,  Hamilton  county.  On 
the  same  day  Bivens,  "  as  guardian  of  the  minor  heirs  of  Mar- 
tha V.  Bivens,  deceased,"  executed  a  deed  to  Thomas  Emmett 
for  the  north  half  of  the  same  lot,  reciting  a  consideration  of 
$30.  Both  Bivens  and  Emmett  testified  that  the  property  in 
controversy  (the  north  half  of  lot  No.  5)  was  sold  by  Bivens  to 
Emmett  under  an  order  of  the  County  Court,  and  that  Emmett 
paid  for  it.  Emmett  took  possession  soon  after  his  purchase, 
and  conveyed  it  to  the  party  under  whom,  through  a  number  of 
mesne  conveyances,  Merrill  claims;  actual  possession  having 
been  held  by  various  owners.  The  Court  of  Civil  Appeals  found 
as  a  fact  that  the  sale  to  Emmett  "  was  by  proper  order  of  court 
confirmed." 

I.  We  are  of  the  opinion  that  the  description  of  the  two  lots 
in  Hamilton  in  the  decree  of  partition  in  estate  of  Mrs.  Bivens 
was  sufficient.  Under  the  decisions  of  this  court,  it  is  proper  to 
look  not  only  to  the  order  itself,  but  to  the  inventory  and  to 
the  report  of  the  commissioners.  By  these  documents  and  by 
the  order,  taken  together,  the  property  is  referred  to  not  merely 
as  two  lots  in  the  town  of  Hamilton,  but  as  the  two  lots  in  that 
town  owned  by  Taffinder  and  wife  as  community  property.  All 
that  it  was  necessary  to  do  in  order  to  identify  the  property  was 
to  ascertain  the  lots  which  were  thus  owned,  and  the  evidence 
shows  that  this  was  easily  done.  The  stated  ownership  of  the 
lots  was  in  itself  a  circumstance  of  description  which  led  to  their 
identification.  That  this  is  true  is  held  in  Hermann  v.  Likens  (90 
Tex.  448,  39  S.  W.  282),  and  whatever  doubt  may  have  previously 
existed  as  to  the  sufficiency  of  such  descriptions  is  removed  by 
that  decision.  There  the  land  was  described  in  the  inventory 
and  the  proceedings  through  which  it  was  sold  as  "  half  interest 
in  and  to  eight  hundred  and  ninety-three  acres  of  the  P.  W.  Rose 
survey,  in  Harris  county."  The  Rose  survey  was  a  league  and 
labor,  and  the  particular  part  of  it  intended  to  be  sold  was  not 
otherwise  identified.  But  this  court  held  that  the  description 
meant  a  tract  of  893  acres  belonging  to  the  estate,  and  that  the 
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land  could  be  identified  by  evidence  that  the  estate  did  own  a 
half  interest  in  such  a  tract  and  no  other  part  of  the  league.  Here 
the  lots  in  Hamilton  were  necessarily  distinct  pieces  of  land,  and 
in  this  the  description  was,  therefore,  more  definite  than  that 
given  in  the  case  cited. 

2.  The  first  objection  to  the  guardian's  sale  above  stated  is 
likewise  answered  by  the  opinion  of  this  court  in  the  case  of 
Weems  v.  Masterson  (80  Tex.  45,  15  S.  W.  590).  Under  the 
rules  laid  down  in  that  case,  the  jurisdiction  of  the  County  Court 
did  not  depend  upon  the  showing  in  the  application  of  one  of 
the  statutory  causes  for  such  sales.  The  absence  of  such  a  show- 
ing, or  the  statement  of  a  reason  which  would  not  authorize  a 
sale,  might  make  the  order  of  sale  erroneous ;  but  it  does  not  fol- 
low that  it  was  not  within  the  power  of  the  court  to  make  such 
order.  In  the  language  of  the  opinion  referred  to,  the  applica- 
tion for  the  sale  "  was  sufficient  to  invoke  the  exercise  of  the 
jurisdiction  the  court  possessed  over  the  subject-matter.  Those 
interested  must  be  conclusively  presumed  to  have  had  notice  of 
the  application  such  as  the  law  prescribes,  and  the  decrees  of  the 
Probate  Court  in  this  collateral  proceeding  must  be  deemed  con- 
clusive of  the  fact  that  the  sale  was  made  for  a  lawful  purpose 
and  in  a  lawful  manner,  in  the  absence  of  some  evidence  in  the 
record  showing  to  the  contrary,  other  than  that  the  application 
was  defective."  (See  also  Pelham  v.  Murray,  64  Tex.  477). 
The  order  of  sale  does  not  show  on  its  face  that  it  was  made  for 
the  reasons  stated  in  the  application,  or  that  facts  not  therein  set 
up  did  not  exist  which  under  the  law  authorized  the  sale.  The 
second  objection  to  the  guardian's  sale,  that  none  to  Emmett 
was  ever  confirmed,  was  the  one  upon  which  the  writ  of  error 
was  granted ;  our  impression  being  that,  while  the  Probate  Court 
had  confirmed  a  sale  to  T.  C.  Bivens  of  the  whole  lot,  the  de- 
fendant claimed  under  a  sale  made  by  the  guardian  of  the  whole 
lot  to  Emmett,  upon  which  the  Probate  Court  had  never  acted 
and  that,  as  it  was  not  shown  that  Bivens  had  ever  complied  with 
the  terms  of  sale,  it  did  not  appear  that  the  title  was  devested  out 
of  the  minors.  But,  upon  a  more  thorough  examination  of  the 
record,  we  think  the  facts  stated  show,  sufficiently  to  support  the 
findings  of  the  Court  of  Civil  Appeals,  that  in  fact  the  north 
half  of  the  lot  was  sold  to  Emmett  and  the  south  half  to  Bivens, 
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and  that  the  guardian  reported  the  sale  of  the  whole  to  Bivens. 
The  Probate  Court  confirmed  the  sale  of  the  whole  lot,  and  the 
guardian  was  thus  charged  with  the  price  received  for  it.  The 
fact  that  the  sale  was  reported  as  made  to  Bivens,  when  it  was 
to  Bivens  and  Emmett,  is  immaterial  in  this  collateral  proceeding. 
The  minors  were  entitled,  after  the  consummation  of  the  sale, 
only  to  have  the  full  price  received  and  accounted  for;  the  au- 
thority of  the  guardian  to  convey  the  whole  of  the  lot  being  thus 
complete.  The  report  of  the  guardian  did  not  state  the  price  for 
which  the  lot  was  sold,  but  that  was  an  irregularity  which  does 
not  affect  the  validity  of  the  sale  in  this  collateral  proceeding. 
The  remedy  of  those  interested  in  the  estate  was  to  require  him 
to  account  for  the  price  of  the  property  in  the  Probate  Court, 
and  not  against  the  purchasers  at  a  sale  authorized  and  con- 
firmed by  the  Probate  Court  to  recover  the  property.  The  facts 
substantially  support  the  finding  of  the  Court  of  Civil  Appeals 
that  the  sale  made  was  confirmed,  although  it  was  reported  as 
made  to  Bivens  alone.  The  fact  that  the  order  of  confirmation 
was  entered  before  the  expiration  of  the  time  after  the  report  was 
filed  which  the  statute  requires  to  elapse  between  the  report  and 
action  on  it  was  merely  an  error  which  did  not  render  the  order 
void.  The  fourth  objection  to  the  guardian's  conveyance  to  Em- 
mett, that  it  failed  to  describe  the  half  lot  conveyed,  is  based  upon 
the  fact  that  defendant  filed  an  abstract  of  his  title,  in  which  the 
deed  was  stated  as  describing  lot  5  in  block  5  in  the  county  of 
Hamilton,  but  not  stating  the  town  in  which  it  was  situated,  and 
this  abstract  was  by  agreement  used  as  evidence.  Defendant  pro- 
duced, also,  the  record  of  the  deed,  showing  the  description  to 
be  complete.  There  was  no  error  in  admitting  it  in  evidence, 
plaintiff  having  waived  the  production  of  the  original  deed.  The 
defendant  was  not  confined  to  the  use  of  the  abstract  as  evidence 
because  it  had  been  agreed  that  he  might  use  it  without  produc- 
ing the  record. 
Affirmed. 
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ceived  as  far  as  possible,  defendant,  on  decree  against  him,  is  en- 
titled to  deliver  up  any  particular  property  found  to  have  been 
wrongfully  obtained,  and  receive  credit  for  the  amount  charged 
against  him  on  account  of  those  particular  articles. 

Appeal  from  Supreme  Judicial  Court,  Middlesex  county. 

Bill  by  Percy  Parker  and  another  against  Verrazano  Simpson. 
From  a  decree  in  favor  of  complainants,  respondent  appeals. 
Modified. 

Wm.  H.  Bent  and  L.  H.  Kileski,  for  appellant. 

Trull  &  Wier  and  Geo,  A,  Sanderson,  for  appellees. 

Hammond,  J. —  In  this  bill  as  finally  amended,  at  the  time  of 
the  argument  before  this  court,  the  plaintiffs  are  Percy  Parker, 
the  administrator  with  the  will  annexed  of  the  estate  of  Elizabeth 
Simpson,  and  Odonathus  Simpson,  one  of  her  sons  and  legatees, 
and  the  defendant  is  Verrazano  Simpson,  also  a  son  and  legatee. 
The  amount  involved  is  several  hundred  thousand  dollars,  and 
the  pleadings  are  very  voluminous;  but,  following  pretty  closely 
the  statement  of  the  case  contained  in  the  report  of  the  master, 
we  think  that  the  nature  of  the  controversy,  including  the  re- 
spective contentions  of  the  parties,  may  be  fairly  summarized  as 
follows : 

Benjamin  F.  Simpson,  possessed  of  a  large  estate,  died  at  an 
advanced  age,  in  April,  1883,  ^i^d  left  surviving  him  his  wiaow, 
the  said  Elizabeth,  and  the  two  sons,  who  are  parties  to  this  bill. 
Longinus,  a  third  son,  left  home  when  a  youth,  has  not  been 
heard  from  since  1858,  and  it  is  supposed  that  he  never  was  mar- 
ried, and  that  he  died  in  that  year.  The  master  has  found  that 
he  is  dead.  The  bulk  of  Benjamin's  property  was  left  to  his 
widow  as  a  residuary  legatee,  and  she  received  as  such  about 
$375,000,  of  which  about  $250,000  was  in  personal  property. 
She  was  born  in  1801,  and  died  in  1897.  During  the  latter  part 
of  her  life  she  was  in  excellent  physical  condition  for  a  woman 
of  her  age,  and  retained  her  mental  capacity  to  the  last.  In  May, 
1884,  Elizabeth  surrendered  to  Verrazano  a  note,  which  she  held 
against  him  for  $25,000,  and  took  in  return  therefor  his  unsecured 
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note  for  $3,000,  and  received  no  other  consideration.  In  June, 
1884,  she  made  a  will  devising  her  property  equally  to  her  two 
sons.  In  October,  1884,  she  made  another  will,  giving  to  Odo- 
nathus  her  real  estate,  and  to  Verrazano  her  personal  estate.  In 
June,  1887,  she  conveyed  to  Verrazano  all  her  personal  and  the 
greater  part  of  her  real  estate,  and  received  therefor  his  unse- 
cured notes  to  the  amount  of  $150,000.  In  1888,  she,  as  executrix 
of  her  husband's  will,  executed  a  confirmatory  assignment  of 
some  of  this  property.  In  June,  1892,  she  gave  up  to  Verrazano 
the  notes  she  had  received  from  him  in  1887,  as  aforesaid,  and 
substantially  all  the  rest  of  her  property,  and  received  as  the 
consideration  therefor  an  agreement  on  his  part  to  pay  her  $550 
per  month  during  her  life,  and  a  bond  conditioned  to  pay  the 
absent  son,  Lx)nginus,  $50,000,  should  he  appear  in  person  to 
claim  the  same  within  five  years  from  her  decease.  After  her 
decease  the  will  of  October,  1884,  was  presented  for  probate,  and 
disallowed,  and  then  the  will  of  June,  1884,  was  presented  and 
allowed. 

The  contention  of  the  plaintiffs  is  that  the  defendant,  Verrazano, 
from  the  time  of  the  death  of  his  father,  was  the  trusted  and  con- 
fidential adviser  of  his  mother  during  the  rest  of  her  life;  that 
by  reason  of  her  age  and  lack  of  business  experience,  and  through 
her  great  confidence  in  the  business  capacity  of  the  defendant, 
she  intrusted  the  care  and  management  of  her  property  to  him ; 
that  while  he  was  thus  acting  as  such  adviser  he  procured  the 
gift  of  May,  1884,  the  execution  by  his  mother  of  the  will  of 
October,  1884,  and  the  contracts  of  1887  and  1892,  by  means 
of  fraud,  misrepresentation,  and  undue  influence  practiced  and 
exerted  by  him  upon  her;  that  these  acts  of  the  defendant  were 
done  in  pursuance  of  a  general  scheme  and  plan,  conceived  and 
formed  by  him  immediately  after  the  death  of  his  father,  to  get 
all  the  property  into  his  own  hands,  and  to  defraud  Odonathus 
of  his  share;  that  he  deceived  his  mother  in  all  these  matters, 
especially  as  to  the  value  of  the  property  conveyed  to  him  in 
1887  as  aforesaid,  which  it  is  allowed  was  much  greater  than 
the  consideration  paid  by  him,  and  as  to  the  contents  and  legal 
effect  of  the  will  of  October,  1884,  and  the  contract  of  1892; 
and  that  he  concealed  from  her  all  knowledge  of  this  fraud,  mis- 
representation, and  undue  influence,  and  that  up  to  the  time  of 
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her  death  she  never  knew  that  he  had  been  guilty  of  such  con- 
duct before  her,  nor  was  such  misconduct  known  to  the  plaintiffs 
until  about  May  24,  1897. 

The  defendant  denies  that  at  any  time  he  acted  as  the  trusted 
and  confidential  adviser  of  his  mother,  or  that  in  any  of  the 
transactions  of  which  the  plaintiffs  complain  he  practiced  upon 
her  any  undue  influence,  fraud,  or  concealment.  He  avers  that 
at  the  time  of  each  of  these  transactions  she  was  in  the  full  posses- 
sion of  her  mental  faculties,  and  was  fully  competent  to  transact 
business ;  that,  in  each  she  acted  freely,  voluntarily,  and  with  full 
knowledge  of  the  nature  and  meaning  of  it  and  of  every  paper 
connected  therewith ;  that  each  transaction  was  wise  and  prudent 
on  her  part;  that  the  result  of  each  was  fully  understood  and 
realized  by  her;  and  that  to  the  last  she  was  perfectly  satisfied 
with  it,  and  never  otherwise  expressed  herself. 

As  to  the  main  issues,  the  master  finds  as  follows :  "  That  dur- 
ing all  these  years  the  defendant  was  the  one  person  upon  whose 
judgment  Elizabeth  Simpson  relied  in  business  matters.  She  was 
impressed  with  his  business  capacity,  and  proud  of  his  success  in 
the  accumulation  of  property.  This  capacity  to  accumulate, 
joined  with  an  appreciation  of  his  kindly  treatment  of  her,  and 
the  position  he  had  obtained  in  life  in  marked  contrast  to  that  of 
his  brother  Odonathus,  had  made  him,  in  a  sense,  her  favorite 
son,  and  the  more  readily  led  her  to  put  greater  confidence  in  any 
suggestion  as  to  business  affairs  which  came  from  him,  and 
rendered  all  the  more  easy  the  assumption  by  him  and  the  ac- 
quiescence by  her  to  his  position  of  a  *  trusted  and  confidential 
adviser,'  upon  whom  she  relied  for  advice.  I  find  that  he  guided 
and  controlled  her  acts  with  reference  to  her  property,  either 
personally,  when  he  was  present  with  her,  and  otherwise,  during 
all  these  years,  through  the  men  McAlvin  and  Jones,  who  were 
in  daily  contact  with  her,  in  charge  of  his  affairs,  but  all  the  time 
subject  to  his  order  and  direction,  and  at  whose  request  and 
dictation  she  would  sign  such  instruments  as  they  presented  to 
her."  The  master  also  finds  that  from  the  death  of  his  father 
the  defendant  was  the  trusted  and  confidential  adviser  of  his 
mother  until  her  death.  He  further  finds,  in  substance,  that  all 
the  contracts  and  conveyances  of  which  the  plaintiffs  complain 
were  obtained  by  the  defendant  from  his  mother  by  fraud  and 
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undue  influence  while  he  was  her  confidential  adviser;  that  in 
this  way  the  defendant,  between  the  death  of  his  father  and  that 
of  his  mother,  obtained  from  her  the  bulk  of  her  property,  in 
pursuance  of  a  general  scheme  and  plan  formed  shortly  after 
the  death  of  his  father;  and  that  at  no  time  during  her  life  did 
the  mother  know  of  this  fraud  and  undue  influence.  The  master 
further  finds  that  she  never  knew  or  understood  the  provisions 
of  the  will  dated  October  i,  1884,  and  that  such  provisions  were 
known  to  the  defendant,  and  that  in  all  the  dealings  subsequently 
to  1884  the  defendant,  acting  as  the  confidential  and  trusted 
adviser,  never  informed  his  mother  of  the  provisions  of  said  will, 
nor  called  to  her  attention  the  effect  that  her  acts  would  have 
upon  the  disposition  of  her  property.  In  a  word,  his  findings 
sustain  the  allegations  of  the  bill  in  these  respects.  The  master 
found  for  the  plaintiffs,  and,  all  exceptions  to  his  report  having 
been  overruled,  there  was  a  decree  for  the  plaintiffs. 

During  the  progress  of  the  case  various  amendments  were 
made  to  the  pleadings.  The  defendant  filed  several  demurrers 
to  the  bill,  a  request  that  issues  be  framed  for  a  jury,  and  a  motion 
that  the  master's  report  be  recommitted,  all  of  which  were  over- 
ruled, and  the  defendant  appealed.  He  also  filed  numerous  ex- 
ceptions to  the  master's  report,  all  of  which  were  overruled,  and 
he  appealed,  as  also  from  the  final  decree.  The  plaintiffs  filed  ex- 
ceptions to  the  report,  which  were  overruled,  and  they  appeal. 
The  case  is  before  us  upon  the  questions  raised  by  these  several . 
appeals.  Some  of  them  become  immaterial  by  subsequent  amend- 
ments and  otherwise. 

It  would  serve  no  useful  purpose  to  go  over  seriatim  the  grounds 
of  the  various  demurrers.  We  shall  here  notice  only  those  which 
are  insisted  on  in  the  defendant's  brief,  and  we  shall  consider  them 
topically,  in  the  order  there  suggested.  The  others  call  for  no 
remark,  except  to  say  that  they  do  not  seem  to  us  sound. 

I.  As  to  discovery:  The  defendant  insists  that  the  plaintiffs 
are  not  entitled  to  the  discovery  sought  in  the  first  prayer,  that 
the  defendant  disclose  under  oath  a  true  statement  and  account 
of  all  the  real  and  personal  property  transferred  and  delivered 
to  him  as  aforesaid,  and  of  the  rents,  proceeds,  and  income  thereof, 
and  of  all  property  purchased  with  funds  so  received,  and  the 
income  and  proceeds  thereof.  But  we  do  not  think  that  he  is  in 
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a  position  to  avail  himself  of  this  contention,  even  if  there  is 
anything  in  it.  The  bill  is  for  relief,  and  not  for  discovery.  The 
part  of  the  demurrer  which  refers  to  this  matter  is  to  the  whole 
bill.  The  bill  is  sustainable  for  relief.  Therefore,  the  demurrer, 
being  to  the  whole,  cannot  be  sustained.  (Story,  Eq.  PL,  §  312, 
and  cases  cited  in  the  notes.)  Although  the  rule  to  the  master 
ordered  that  the  parties  should  produce  before  him  upon  oath 
all  deeds,  books,  papers,  and  writings  relating  to  the  matter,  the 
defendant  took  no  appeal  and  asked  for  no  modification  of  the 
rule.    He  must  be  held  to  have  acquiesced  in  it. 

2.  As  to  misjoinder:  Nor  is  the  bill  objectionable  on  the 
ground  of  misjoinder  of  plaintiffs.  The  bill  proceeds  upon  the 
ground  of  rescission,  and  it  is  plain  that  the  contract  is  between 
the  estate  of  the  mother  on  the  one  hand  and  the  defendant  on 
the  other.  Rescission  affects  the  whole  contract.  The  various 
conveyances  and  transfers  of  real  and  personal  estate  made  in 
June,  1887,  were  all  parts  of  one  and  the  same  transaction,  and 
for  them  only  one  consideration  was  paid,  and  there  was  no  ap- 
portionment made  of  it  between  the  two  kinds  of  property.  It 
is  necessary  that  the  rescission  should  apply  so  far  as  practicable 
to  the  whole  transaction  in  order  that  justice  be  done  to  all  parties, 
and  it  is  proper  that  those  who  are  interested  in  either  kind  of 
property  should  be  parties  to  the  bill,  so  that  the  court  may  have 
the  whole  case  before  it,  and  that  both  the  person  entitled  to  the 
real  estate  and  he  who  is  entitled  to  the  personal  estate  should  be 
bound  by  the  result.  In  this  way  the  rights  of  all  the  parties  may 
be  adjusted  and  preserved  in  one  suit.  Nor  is  it  any  objection 
that  the  administrator  asks  for  and  may  receive  the  proceeds  of 
the  real  estate  sold  by  Verrazano  since  1887.  It  so  happens  that 
by  the  will  of  June,  1884,  which  has  been  duly  admitted  to  pro- 
bate, the  estate  of  the  mother  is  divided  equally  between  her  two 
sons,  Odonathus  and  Verrazano,  subject  to  a  provision  for 
Longinus  which  becomes  inoperative  by  reason  of  his  death. 

There  can  be  no  difficulty  in  framing  a  decree  in  this  case  which 
will  dispose  of  the  whole  case.  Nor  is  the  bill  multifarious.  It 
seeks  to  set  aside  the  various  contracts,  all  being  parts  of  one 
entire  scheme  of  alleged  fraud,  in  which  all  parties  are  interested. 

3.  As  to  the  concealment  by  the  defendant  of  his  misconduct 
and  its  discovery  by  the  plaintiffs :    The  seventh  ground  of  the 
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original  demurrer  to  the  amended  bill  is  that  the  cause  of  ac- 
tion on  account  of  the  transaction  of  June,  1887,  ^^^  not  accrue 
within  six  years  of  the  death  of  the  mother  or  of  the  time  of 
the  filing  of  the  bill,  and  it  does  not  appear  from  the  bill  that 
the  fraud,  if  any,  was  discovered  within  six  years  before  it  was 
filed;  whereupon  the  bill  was  amended  so  as  to  set  forth  in  sub- 
stance that  the  fraud  was  not  known  either  to  the  mother  dur- 
ing her  life,  or  to  her  personal  representatives,  or  to  Odonathus, 
until  about  May  24,  1897,  when  the  defendant  testified  before 
the  Probate  Court  at  a  hearing  upon  whether  the  will  of  October, 
1884,  should  be  admitted  to  probate,  "  at  which  time  many  of  the 
facts  herein  set  forth  as  to  the  confidential  relations  existing  be- 
tween said  Verrazano  and  the  said  Elizabeth  Simpson,  and  many 
of  the  undue  and  fraudulent  inducements  and  influences  exerted 
upon  the  said  Elizabeth  Simpson  by  the  said  Verrazano,  as  herein 
set  forth,  and  many  of  the  fraudulent  and  untruthful  representa- 
tions made  by  him  to  her,  as  herein  set  forth,  were  first  learned 
by  said  Odonathus  and  the  personal  representatives  of  the  said 
Elizabeth  Simpson  from  the  testimony  then  given  by  said  Ver- 
razano, and  that  the  remaining  facts  as  to  said  confidential  re- 
lations, undue  and  fraudulent  inducements  and  influences,  and 
fraudulent  and  untruthful  representations,  have  been  learned 
from  investigations  made  by  said  Odonathus  and  said  personal 
representatives  since  the  time  of  said  hearing  in  the  Probate 
Court."  The  defendant  contends  that  as  this  statement  in  the 
bill  does  not  set  forth  what  particular  facts  showing  the  con- 
fidential relations  —  the  fraud  and  undue  influence  —  were  dis- 
covered before,  and  what  after,  the  bill  was  filed,  it  does  not  ap- 
pear that  any  material  fact  of  discovery  was  known  before  the 
bill  was  brought,  and  so  it  does  not  appear  that  the  plaintiffs  had 
a  cause  of  action  at  the  time  the  bill  was  brought,  and  he  seeks 
to  apply  to  such  a  condition  of  things  the  doctrine  that  a  bill 
cannot  be  sustained  upon  a  new  fact  occurring  after  its  filing. 
But  the  principle  is  not  applicable.  The  cause  of  action  is  the 
fraud  and  undue  influence  under  the  confidential  relations  of 
the  parties  to  the  original  contract.  It  is  true  that  to  meet  the 
Statute  of  Limitations  a  fraudulent  concealment  of  the  cause  of 
action  must  appear,  and,  if  there  be  a  cause  of  action  and  such 
fraudulent  concealment,  the  action  may  be  brought,  and  the  facts 
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to  show  it  may  be  ascertained  afterward.  The  discovery  of  the 
fraud  and  concealment  is  no  part  of  the  cause  of  action.  The 
allegations  of  the  bill  as  to  the  time  of  discovery  and  the  facts 
discovered  are  sufficient.  The  master  has  found  that  the  plain- 
tiffs were  not  sufficiently  informed  as  to  the  defendant's  acts 
until  after  the  defendant's  disclosure  of  the  same  in  his  evi- 
dence before  the  Probate  Court,  and  before  the  Supreme  Judicial 
Court,  upon  the  hearing  on  the  will  of  October,  1884,  and  we 
think  that  the  evidence  justifies  the  finding.  It  is  immaterial 
that  the  hearing  in  the  Supreme  Judicial  Court  took  place  after 
the  bill  was  filed. 

4.  As  to  rescission:  As  to  this  the  defendant  contends  that 
the  contracts  complained  of  stood  until  rescinded;  that  in  case  of 
rescission  the  grantor  must  clearly  manifest  his  election  to  re- 
scind the  contract,  and  give  notice  thereof  to  the  fraudulent 
grantee,  and  also  restore  or  tender  the  consideration  received  by 
him,  if  of  any  value,  before  he  can  bring  an  action  at  law ;  and 
that  while  in  equity  it  may  not  be  necessary  to  offer  to  return 
the  consideration  before  bringing  the  bill,  because  the  court  has 
power  to  impose  equitable  conditions  upon  the  relief  granted  to 
the  plaintiff  {Thomas  v.  Beats,  154  Mass.  51,  54,  55,  27  N.  E. 
1004),  still,  even  in  equity,  there  should  be  a  notice  of  rescission 
before  the  bill  is  brought ;  in  other  words,  that  there  is  no  right 
of  action  until  the  grantor  has  determined  to  rescind,  and  at 
least  given  notice  of  that  determination,  so  that  the  grantee,  if 
he  chooses,  can  agree  to  the  rescission  without  suit.  But  we 
are  of  opinion  that  in  a  case  like  this  the  notice  may  be  given  by 
the  bill  itself.  As  was  said  in  Thomas  v.  Beals  {tib\  supra),  the 
"  foundation  of  this  bill  is  that  the  rescission  is  not  complete, 
and  it  asks  the  court  to  make  it  so."  The  transactions  involved 
in  this  suit  had  been  of  long  standing,  covered  many  different 
pieces  of  property,  and  in  view  of  the  nature  of  the  charges  against 
the  defendant,  and  his  position  with  reference  to  them,  the  no- 
tice to  him  before  the  suit  of  a  decision  to  rescind  would  have 
been  an  idle  ceremony.  By  the  filing  of  the  bill  and  the  service 
he  has  sufficient  notice.  The  election  to  rescind  is  sufficient  for 
the  purpose  of  filing  the  bill. 

5.  The  cause  of  action  survives :  It  is  a  suit  in  equity  to  re* 
cover  specific  property,  or  the  avails  of  specific  property,  ob- 
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tained  from  the  person  defrauded  in  violation  of  duty  existing 
by  reason  of  confidential  relations  between  the  defendant  and 
his  mother,  and  still  in  his  hands.  {Cheney  v.  Gleason,  125  Mass. 
166,  174;  Houghton  V.  Butler,  166  id.  547,  44  N.  E.  624;  War- 
%cn  V.  Shoe  Co.,  166  Mass.  97,  104,  44  N.  E.  112,  and  cases  cited.) 
6.  Before  the  case  was  sent  to  the  master  the  defendant  sea- 
sonably moved  that  issues  be  framed  for  a  jury.  The  motion  was 
denied,  and  the  defendant  appealed.  Upon  this  appeal  the  ques- 
tion is  fairly  raised  whether  the  defendant  has  a  constitutional 
right  to  a  trial  by  jury.  In  support  of  his  appeal  he  relies  upon 
article  15  of  the  Declaration  of  Rights,  which  reads  as  follows: 
'*  In  all  controversies  concerning  property,  and  in  all  suits  be- 
tween two  or  more  persons,  except  in  cases  in  which  it  has  here- 
tofore been  otherways  used  and  practiced,  the  parties  have  a 
right  to  a  trial  by  jury;  and  this  method  of  procedure  shall  be 
held  sacred,  unless,  in  causes  arising  on  the  high  seas,  and 
such  as  relate  to  mariners'  wages,  the  Legislature  shall  hereafter 
find  it  necessary  to  alter  it."  This  article  has  been  called  sev- 
eral times  to  the  attention  of  this  court,  yet  it  never  has  been 
adjudicated  that  it  gives  to  the  defendant  in  an  ordinary  suit  in 
equity  a  right  to  a  trial  by  jury.  In  some  cases  such  a  trial  has 
been  denied  on  the  ground  that  the  right,  even  if  it  existed,  had 
not  been  seasonably  demanded,  and  so  in  law  was  waived  {Dole 
V.  Wooldredge,  142  Mass.  161,  7  N.  E.  832);  in  some,  issues 
have  been  framed  as  a  matter  of  discretion  {Stockbridge  Iron  Co. 
V.  Hudson  Iron  Co.,  102  Mass.  45),  especially  where  the  right 
sought  to  be  enforced  by  a  proceeding  in  equity  is  essentially  a 
common-law  right  {Bank  v.  Moulton,  143  Mass.  543,  10  N.  E. 
251)  ;  and  in  some  the  right  has  been  denied  upon  the  ground 
that  the  person  voluntarily  invoking  the  aid  of  a  court  of 
equity  must  be  held  to  have  agreed  to  its  rules  of  procedure,  as 
the  defendant  in  Pomeroy  v.  Winship  (12  Mass.  514,  7  Am. 
Dec.  91),  and  the  plaintiff  in  Ross  v.  Insurance  Co.  (120  Mass. 
113),  and  Bourke  v.  Callanan  (160  Mass.  195,  35  N.  E.  460). 
In  other  cases  there  are  dicta  which  seem  to  indicate  that  the 
defendant  has  such  a  right.  There  is  such  a  dictum  by  Parker, 
C.  J.,  in  Proprietors  of  Charles  River  Bridge  v.  Proprietors  of 
Warren  Bridge  (6  Pick.  376,  399)  ;  but,  when  the  same  case 
came  before  the  court  again,  the  court,  speaking  by  the  same 
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judge,  declined  to  adjudge  that  there  was  such  a  right,  remark- 
ing that  there  was  no  necessity  that  the  whole  case  should  be 
put  to  a  jury  (a  remark  subsequently  cited  with  approvail  in 
Stockbridge  Iron  Co.  v.  Hudson  Iron  Co.  (ubi  supra),  and  as 
a  matter  of  discretion  framed  issues  for  a  jury  {Proprietors  of 
Charles  River  Bridge  v.  Proprietors  of  Warren  Bridge,  7  Pick. 
344,  368,  370).  The  opinion  in  this  case  was  given  the  next 
day  after  the  argument,  and  the  opening  paragraph  states  that 
the  court  is  brought  to  the  consideration  of  this  "  question  of 
high  importance  *  *  *  with  very  little  time  and  oppor- 
tunity to  give  it  the  attention  it  deserves."  In  neither  of  these 
two  opinions  was  it  adjudged  expressly  or  by  necessary  impli- 
cation that  the  defendant  had  a  constitutional  right  to  a  jury 
trial.  In  Shaw  v.  Railroad  Co.  (16  Gray,  407,  409),  it  was 
said  in  the  opinion  by  Merrick,  J.,  that  "  there  is  no  doubt  that 
under  the  provisions  of  the  Constitution  parties  in  cases  in  equity 
as  well  as  at  law  are  entitled  to  a  trial  by  jury  for  the  determina- 
tion of  all  controverted  questions  of  fact;"  and  in  Franklin  v. 
Greene  (2  Allen,  519,  522),  which  was  a  suit  in  equity,  it  was 
said  in  the  opinion  by  Chapman,  J.,  that  "  in  this  Common- 
wealth the  right  of  trial  by  jury  is  secured  by  the  Constitution." 
But  in  Stockbridge  Iron  Co.  v.  Hudson  Iron  Co.  (ubi  supra), 
Chapman,  C.  J.,  in  giving  the  opinion  of  the  court,  declared  that 
the  dictum  in  the  first  of  these  two  cases  "  was  an  unguarded 
concession  not  required  by  the  case,  for  a  trial  by  jury  was  there 
refused,"  and  that  in  the  second  case  "  it  was  not  decided  that 
a  party  to  a  suit  in  equity  is  in  all  cases  entitled  to  a  trial  by 
jury;"  and  then,  after  saying  that  "a  plaintiff  in  equity  never 
had  the  absolute  trial  by  jury"  (a  point  afterward  so  adjudged 
in  Ross  V.  Insurance  Co.  [ubi  supra]),  he  proceeds  to  state  that 
in  the  case  before  him  issues  may  be  framed  at  the  discretion  of 
the  court.  There  were  two  cases  before  the  court,  in  one  of 
which  the  Stockbridge  company  was  the  plaintiff  and  the  Hud- 
son company  the  defendant,  and  in  the  other,  a  cross-bill,  the 
parties  were  reversed.  The  motion  was  made  by  the  Hudson 
Iron  Company  in  both  cases.  In  Powers  v.  Raymond  (137 
Mass.  483),  the  suit  was  of  a  nature  unknown  to  general  equity 
jurisprudence,  and,  although  it  was  in  the  form  of  equity,  it  was 
said  that  the  remedy  sought  was  substantially  the  common-law 
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remedy.  The  case  before  us  seems  to  call  for  a  decision  of  the 
question  whether  the  defendant  in  a  case  like  this  has  a  constitu- 
tional right  to  a  trial  by  jury.  The  case  is  certainly  a  contro- 
versy concerning  property.  The  final  decree,  from  which  the 
defendant  appeals,  directs  him  to  pay  to  one  of  the  plaintiffs 
more  than  half  a  million  dollars  in  all,  and  also  to  convey  to  the 
other  an  undivided  half  of  certain  real  estate  worth  some  thou- 
sands of  dollars.  Material  facts  are  in  dispute.  The  plaintiffs 
allege  that  the  defendant  was  the  confidential  agent  and  ad- 
viser of  his  mother;  that  while  he  sustained  that  relation  to  her 
he  obtained  from  her  the  property  in  question  by  means  of  fraud 
and  undue  influence  practiced  by  him  upon  her.  All  this  the 
defendant  denies,  and  the  case  as  to  liability  turns  upon  the  deci- 
sion as  to  these  questions  of  fact.  It  is  clear  that  upon  such 
questions,  in  a  case  at  common  law,  the  defendant  would  have 
a  constitutional  right  to  a  trial  by  jury.  And  it  is  equally  clear 
that  under  the  general  principles  of  equity  practice  in  England 
and  in  the  Federal  courts,  and  also, 'in  the  absence  of  any  consti- 
tutional provision  to  the  contrary,  in  the  various  State  courts, 
the  defendant  would  not  be  entitled  as  of  right  to  a  jury,  but 
could  have  such  a  trial  only  at  the  discretion  of  the  court. 

It  is  necessary  to  review  to  some  extent  the  judicial  history 
of  the  colonial  and  provincial  periods.  So  far  as  respects  the 
colonial  period,  the  General  Court  provided  for  by  the  charter 
of  Charles  I,  which  was  primarily  a  charter  for  a  trading  corpo- 
ration (see  Peters  v.  Peters,  8  Cush.  529,  540),  exercised  very 
extensive  judicial  powers  as  to  questions  both  of  common  law 
and  equity,  and  granted  the  appropriate  relief.  (See  Ancient 
Charters,  p.  88,  chap.  31,  §  i.)  In  that  court  there  was  no  trial 
by  jury.  Very  early,  however,  the  need  of  a  better  system, 
both  for  the  reHef  of  the  court  and  the  protection  of  litigants, 
was  apparent,  and  from  the  necessity  of  the  case,  as  well  as 
by  the  authority  conferred  in  the  broad  and  general  terms  of 
the  charter,  inferior  courts  were  established.  (Stat.  1639,  Ancient 
Charters,  90,  91 ;  Peters  v.  Peters,  ubi  supra. )  Even  after  the 
establishment  of  these  courts,  however,  the  General  Court  re- 
tained appellate,  and  even  original,  jurisdiction  in  some  cases, 
although  from  time  to  time  statutes  were  passed  to  discourage 
litigants  from  applying  to  it.     (See  the  statute  cited  in  Wash- 
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bum's  History,  p.  27.)  There  can  be  no  doubt,  however,  that 
during  the  whole  colonial  period  this  court  exercised  a  kind  of 
original  chancery  jurisdiction.  In  1685,  a  statute  was  passed 
conferring  upon  certain  courts  chancery  powers  subordinate 
to  the  General  Court.  (Washb.  Hist.  p.  28;  Ancient  Charters, 
PP-  93»  94;  4  Mass.  Col.  Rec.  pt.  2,  p.  292.  See  also  the  au- 
thorities and  cases  cited  in  an  instructive  note  to  Quincy,  p.  537, 
note  54.)  The  preamble  to  the  statute  of  1685  is  very  signifi- 
cant as  to  prior  practice.  It  is  as  follows:  "Whereas  it  is 
found  by  experience  that  in  many  cases  and  controversies  be- 
twixt parties,  wherein  there  is  matter  of  apparent  equity,  there 
hath  been  no  way  provided  for  relief  against  the  rigor  of  the 
common  law  but  by  application  to  the  General  Court;  where, 
by  reason  of  the  weighty  affairs  of  the  county  of  more  public 
concernment,  particular  persons  have  been  delayed  to  their  no 
small  trouble  and  charge,  and  also  great  expense  occasioned 
to  the  public  by  the  long  attendance  of  so  many  persons  as  this 
court  consists  of,  to  hear  and  determine  personal  causes  brought 
before  them  for  ease  and  redress  thereof,  it  is  ordered  and 
enacted,"  etc.  The  purpose  of  this  statute  was  to  establish  a 
general  court  of  chancery  jurisdiction  as  then  existing  in  Eng- 
land, and  to  transfer  to  it  such  matters  of  that  kind  as  had  been 
theretofore  heard  in  the  General  Court.  This  statute  was  passed 
just  before  the  dissolution  of  the  charter  was  known  to  the 
colony,  and  it  does  not  appear  that  the  court  ever  was  organ- 
ized, but  it  shows  the  view  of  the  people  of  the  time  as  to  the 
propriety  and  desirability  of  such  a  tribunal  as  the  successor  to 
the  General  Court  in  this  part  of  its  judicial  business. 

During  the  time  intervening  between  the  notice  to  the  colony 
of  the  cancellation  of  the  first  charter  and  the  reception  of  the 
provincial  charter,  in  1692,  there  was  no  change  in  the  judiciary 
system  which  we  need  to  notice.  The  provincial  charter,  how- 
ever, worked  a  great  change.  All  judicial  power  was  taken 
from  the  General  Court,  and  it  became  a  legislative  body  only. 
The  governor  and  assistants  were  made  a  court  of  probate,  and 
the  General  Court  was  authorized  to  "  erect  judicatories  and 
courts  of  record  or  other  courts  "  to  be  held  in  the  king's  name, 
"  for  the  hearing,  trying,  and  determining  of  all  manner  of 
crimes,    offences,    pleas,    processes,    plaints,    actions,    matters^ 
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causes  and  things  whatsoever  arising  or  happening  within  our 
said  province  or  territory,  or  between  persons  inhabiting  or 
residing  there,  whether  the  same  be  criminal  or  civil."  (Ancient 
Charters,  pp.  31,  32.)  The  language  of  the  charter,  it  will  be 
noticed,  is  very  broad,  and  coming  from  an  English  king  to  his 
English  subjects,  it  must  be  held  to  have  granted  the  power 
to  establish  here  courts  having  like  jurisdiction  and  methods 
of  procedure  as  in  England,  both  at  common  law  and  in  equity. 
The  General  Court,  having  first  reaffirmed  by  an  act  which 
was  subsequently  disallowed  by  the  king,  some  of  the  leading 
principles  of  Magna  Charta,  including  the  common-law  right 
of  a  trial  by  jury  (Anc.  Charters,  p.  214;  Stat.  1692-93,  chap.  11 ; 
I  Province  Laws  [State  ed.]  40,  and  note  on  page  541),  pro- 
ceeded to  act  under  the  authority  granted  in  the  charter  to 
establish  courts,  and  passed  Stat.  1692-93,  chap.  33  (i  Province 
Laws  [State  ed.],  72).  This  statute  provides  in  the  first  nine 
sections  for  the  establishment  of  several  courts  of  common- 
law  jurisdiction;  in  the  tenth  section,  "that  all  matters  and  is- 
sues in  fact  arising  or  happening  within  the  said  province,  shall 
be  tryed  by  twelve  good  and  lawful  men  of  the  neighborhood ;" 
and  prescribed  in  the  eleventh,  twelfth,  and  thirteenth  sections 
the  manner  in  which  the  jury  shall  be  summoned  and  for  the 
matters  of  procedure  in  the  "  said  courts."  Having  provided 
thus  for  the  enforcement  and  regulation  of  the  civil  and  criminal 
matters  belonging  to  courts  of  common-law  jurisdiction,  and 
declared  the  right  of  trial  by  jury  therein,  it  proceeds  in  the 
fourteenth  section  to  provide  for  the  establishment  of  "a  high 
court  of  chancery,"  which  shall  have  power  and  authority  "  to 
hear  and  determine  all  matters  of  equity,  of  what  nature,  kind 
or  quality  soever,  and  all  controversies,  disputes  and  differences 
arising  betwixt  coexecutors,  and  other  matters  proper  and  cog- 
nizable to  said  court,  not  relievable  by  common  law,"  the  said 
court  "  to  be  holden  *  *  *  by  the  governor,  or  such  other 
as  he  shall  appoint  to  be  chancellor,  assisted  with  eight  or  more 
of  the  council,"  and  at  such  times  and  places  as  the  governor 
or  chancellor  should  appoint.  In  a  word,  this  statute  provided 
for  the  establishment  of  courts  of  common  law,  with  the  right 
of  trial  by  jury  therein,  and  also  a  chancery  court  with  full  juris- 
diction, in  which  there  was  no  such  trial,  thus  conforming  to 
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the  general  system  of  jurisprudence  in  the  mother  country.  A 
subsequent  statute,  somewhat  more  specific  in  language,  was 
passed  with  reference  to  this  court  of  chancery  alone.  It  pro- 
vided that  instead  of  the  governor  and  assistants  the  court 
should  be  held  by  three  commissioners,  assisted  by  five  "  mas- 
ters in  chancery,  all  to  be  appointed  by  the  governor  with  the 
consent  of  the  council."  (Ancient  Qiarters,  pp.  274,  275 ;  Stat. 
1693-94,  chap.  12;  I  Province  Laws  [State  ed.]  144.)  Both  of 
these  statutes,  however,  failed  to  receive  the  approbation  of 
the  king,  and  as  early  as  December,  1696,  they  were  disallowed, 
in  accordance  with  the  power  reserved  in  the  charter  (Ancient 
Charters,  p.  34;  i  Province  Laws  [State  ed.],  17),  the  only 
ground  of  their  rejection  being  that  their  provisions  with  refer- 
ence to  the  appeal  to  the  king  in  council,  being  too  limited, 
were  "  not  in  accordance  with  the  words  of  the  charter."  (See 
notes  to  these  acts,  i  Province  Laws  [State  ed.],  76,  145.  This 
action  of  the  crown,  therefore,  did  not  proceed  upon  the  ground 
that  the  colonists  had  not  the  right  to  establish  a  court  of 
chancery.  That  right  was  directly  granted  by  the  charter,  as 
we  have  seen,  and  was  acted  upon  by  the  General  Court.  Soon 
after  the  passage  of  the  first  statute,  justices  of  the  common- 
law  courts  were  appointed,  and  they  held  courts  until  notice 
was  received  of  the  disallowance  of  the  statute.  But  it  does 
not  appear  that  under  either  of  the  two  statutes  any  court  of 
chancery  was  established,  or  even  that  commissioners  or  mas- 
ters in  chancery  ever  were  appointed  under  the  second  statute. 
(6  Dane,  Abr.  405.  See  also  the  records  of  the  governor  and 
council  1692-98.)  Subsequently  acts  were  passed  establishing 
substantially  the  same  system  of  courts,  except  that  no  act  pro- 
viding for  a  court  of  chancery  was  ever  afterward  passed  dur- 
ing the  provincial  period.  Certain  limited  chancery  powers 
were,  however,  delegated  to  the  common-law  courts,  such  as 
chancering  the  penalty  of  bonds,  rendering  conditional  judg- 
ments in  suits  on  mortgages,  and  providing  for  the  redemption 
of  mortgaged  estates  after  condition  broken.  (See  Ancient 
Charters,  pp.  324,  329,  330;  Stat.  1698,  chap.  22;  Stat.  1699- 
1700,  chap.  2;  I  Province  Laws  [State  ed.],  356,  369;  Washb. 
Hist.  p.  158.)     But  in  all  these  cases  the  question  of  liability. 
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if  disputed,  was  to  be  settled  by  a  jury.  (Ancient  Charters, 
p.  324;  Stat.  1698,  chap.  22;  i  Province  Laws  [State  ed.],  356. 

Prior  to  the  provincial  charter,  cases  in  admiralty  were  heard 
by  the  court  of  assistants  without  a  jury  (Stat.  1673;  Ancient 
Charters,  p.  721;  Washb.  Hist.,  pp.  30,  68),  although  they  seem 
to  have  summoned  ^juries  at  times  in  such  cases,  and  to  have 
given  judgment  and  execution  as  at  common  law,  the  distinction 
between  the  procedure  in  admiralty  and  that  at  common  law  be- 
ing apparently  disregarded  by  the  court.  Under  the  provincial 
charter,  the  power  of  establishing  admiralty  courts  was  reserved 
to  the  crown,  and  in  1694,  Governor  Phips  having  meanwhile 
exercised  whatever  admiralty  jurisdiction  there  was,  such  courts 
were  established  by  the  crown,  in  which  there  was  no  trial  by 
jury.  (Washb.  Hist.,  pp.  172,  173.)  After  the  beginning  of  the 
Revolutionary  struggle  courts  of  admiralty  were  established  by 
the  province  having  jurisdiction  over  the  condemnation  of  ves- 
sels taken  in  war  and  otherwise  subject  to  capture,  and  over  the 
claims  of  seamen  for  wages  and  salvage.  Disputed  questions 
of  fact  were  to  be  settled  by  a  jury,  and  appeal  from  any  decree 
or  order  was  granted  to  a  State  court,  or  to  the  continental  Con- 
gress, or  to  persons  appointed  by  it  to  hear  such  appeals.  (5 
Province  Laws  [State  ed.],  pp.  43^39*  464-467,  474-477i  S03, 
806,  807,  1077.) 

The  result  shown  is  that  although  during  the  existence  of 
the  first  charter  the  General  Court  exercised  a  kind  of  chancery 
jurisdiction,  which,  however,  was  too  vague  and  indefinite  to  be 
of  much  weight  in  the  consideration  of  the  question  before  us, 
and,  although  up  to  the  time  of  the  adoption  of  the  Constitution 
the  common-law  courts  were  given  certain  powers  to  chancer 
bonds  and  to  relieve  against  the  foreclosure  of  mortgages,  there 
never  was  in  actual  operation  in  the  colony  or  province  a  court 
of  chancery.  It  is  true,  as  above  stated,  that  two  statutes  were 
passed  to  establish  such  a  court,  but  both  became  inoperative 
through  the  action  of  the  crown.  There  were  courts  of  common- 
law  jurisdiction  in  which  trials  were  had  by  jury,  except  as  to 
some  questions  which  were  tried  without  a  jury.  (Mount fort 
V.  Hall,  I  Mass.  443;  Inhabitants  of  Shirley  v.  Inhabitants  of 
Lunenburg,  11  Mass.  379.)  There  was  also  a  trial  by  jury  in 
the  admiralty  courts  established  by  the  province  just  prior  to 
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the  Constitution.  But  in  probate  and  divorce  courts  there  was 
no  such  trial.  TherQ  were  also  courts  held  by  one  or  more  magis- 
trates without  a  jury,  for  the  trial  of  small  causes,  where  the 
damages  sought  to  be  recovered  did  not  exceed  forty  shillings. 
These  courts  seem  to  have  been  in  existence  as  early  as  1650,  and 
such  courts  continued  all  through  the  subsequent  colonial  and 
provincial  periods.  There  was  a  right  of  appeal  from  the  judg- 
ment of  such  a  court  to  a  higher  court.  (Ancient  Charters,  pp. 
45,  47,  48,  66,  67 ;  Stat.  1692-93,  chap.  33,  §  i ;  i  Province  Laws 
[State  ed.],  72  \  6  Dane,  Abr.,  chap.  187,  §  6.  See  also  in  last- 
mentioned  work,  chap.  187,  arts.  9,  10.) 

With  this  judicial  history  behind  them,  the  constitutional  con- 
vention received  from  the  pen  of  John  Adams,  to  whom,  through 
a  committee,  the  task  of  writing  the  Declaration  of  Rights  had 
been  assigned,  the  article  under  consideration.  As  thus  received, 
it  did  not  contain  the  words,  "  except  in  cases  in  which  it  has 
heretofore  been  otherways  used  and  practiced,"  but  in  all  other 
respects  it  was  as  it  now  stands  in  the  Declaration  of  Rights. 
(Journal  of  Convention,  pp.  24-31,  35,  195;  4  John  Adams'  Life 
&  Works,  II,  215,  216.)  The  article  seems  to  have  received 
from  the  convention  consideration  commensurate  with  its  im- 
portance. Although  reported  in  October,  1779,  it  was  referred, 
after  discussion,  to  another  committee  for  amendment,  who, 
after  stating  several  times  that  they  were  not  ready  to  report, 
finally  reported  in  the  latter  part  of  February,  1780,  the  article 
as  it  now  stands,  and  it  was  adopted  by  the  convention.  (Journal 
of  Convention,  pp.  38,  39,  41,  48,  95,  152.)  At  that  time  the 
colonies  were  engaged  in  the  struggle  for  independence.  They 
had  repudiated  the  old  government,  and  they  were  about  to 
establish  a  new  one.  Our  ancestors  were  English  subjects,  and 
as  such  brought  with  them  to  this  country  the  general  principles 
of  English  law,  so  far  as  applicable  to  their  situation.  In  Eng- 
land there  were  two  general  systems  of  jurisprudence  working 
side  by  side,  not  inconsistent  with  each  other,  but  each  necessary 
to  the  full  enjoyment  of  English  liberty.  In  one  there  was  an 
absolute  trial  by  jury;  in  the  other,  the  right  to  such  a  trial  was 
at  the  discretion  of  the  court.  Our  ancestors  brought  the  rights 
equitable  as  well  as  legal.  The  right  to  the  reformation  of  a 
written  contract,  to  the  cancellation  of  a  fraudulent  deed,  or  to 
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an  injunction  against  irreparable  injury  to  property  was  as  mucH 
theirs  potentially  as  was  the  right  to  an  action  to  recover  dam- 
ages for  breach  of  contract,  to  a  writ  of  entry  to  recover  land 
obtained  by  fraud,  or  to  an  action  of  trespass,  and  that  was  so 
whether  or  not  a  court  of  chancery  was  established.  Such  a 
court,  if  established,  would  not  have  created  those  rights,  but 
it  simply  would  have  furnished  a  tribunal  for  their  enforcement, 
and  they  would  have  been  enforced  in  accordance  with  chancery 
practice.  It  is,  however,  true,  as  shown  above,  that,  with  the 
possible  exception  of  the  General  Court  during  the  early  colonial 
period,  there  never  was  in  the  colony  or  province  a  court  which 
could  have  entertained  this  case  in  its  present  form. 

It  is  to  be  remembered  that  we  are  dealing  with  a  general 
principle  set  forth  in  the  Declaration  of  Rights :  "  In  construing 
the  Constitution  it  must  never  be  forgotten  that  it  was  not  in- 
tended to  contain  a  detailed  system  of  practical  rules  for  the 
regulation  of  the  government  or  people  in  after  times;  but  that 
it  was  rather  intended,  after  an  organization  of  the  government 
and  distributing  the  executive,  legislative,  and  judicial  powers 
amongst  its  several  departments;  to  declare  a  few  broad,  general, 
fundamental  principles  for  their  guidance  and  general  direction. 
Another  general  consideration  is  perhaps  not  of  less  importance 
in  understanding  the  genius  and  spirit  of  our  Constitution,  and 
it  is  this :  That  this  Declaration  of  Rights  and  frame  of  govern- 
ment, composing  together  the  Constitution,  was  not  first  prepared 
and  drawn  up  by  and  for  a  people  who  were  then,  for  the  first 
time,  establishing  political  and  civil  institutions  for  their  security 
and  government.  It  was  rather  a  slight  remodeling  of  a  social 
system,  by  a  people  who  had  long  enjoyed  the  protection  of  law 
and  the  security  of  social  order  under  a  government  nearly  as 
free,  and  practically  nearly  as  popular,  as  the  lot  of  humanity 
would  admit.  The  Constitution  itself  recognizes  this  condition 
of  law  and  social  order,  and  provides  that  all  laws,  before  adopted, 
used,  and  approved  in  the  colony,  province,  or  State,  should  re- 
main and  continue  in  force,  such  parts  only  excepted  as  were 
repugnant  to  the  rights  and  liberties  contained  in  the  Constitution 
itself.  Each  particular  clause  and  provision  of  the  Constitution, 
therefore,  and  especially  in  the  Declaration  of  Rights,  is  to  be 
expounded  under  the  broad  light  thrown  upon  it  by  this  constant 
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reference,  tacit  or  express,  to  established  laws  and  institutions, 
and  to  the  principles  and  maxims  of  civil  liberty,  secured  and 
regulated  by  mild,  equal,  and  efficient  laws."  (Shaw,  C.  J.,  in 
Com,  V.  Blackington,  24  Pick.  352,  356.) 

In  speaking  of  the  right  of  jury  trial,  Blackstone  and  the 
writers  before  him,  whether  the  language  be  in  charter,  case,  or 
text-book,  are  speaking  of  the  right  at  common  law,  and  are  to 
be  so  understood.  They  are  not  speaking  of  the  manner  in  which 
courts  of  chancery  may  exercise  their  jurisdiction.  And  when 
Adams  wrote  this  article  in  the  Declaration  of  Rights,  he  was 
upon  the  same  subject,  and  must  be  understood  in  the  same 
way.  He  could  not  have  meant  that  a  trial  by  jury  should  be 
allowed  in  every  controversy  concerning  property,  or  in  every 
suit  between  two  or  more  parties,  as,  for  instance,  in  all  matters 
of  probate.  The  article  as  reported  by  him  was  a  general  declara- 
tion of  the  constitutional  right  under  the  English  law  to  a  trial 
by  jury  in  civil  cases,  and  was  intended  to  secure  to  the  people 
under  the  State  government  the  same  rights  to  which  they  had 
been  theretofore  entitled  as  subjects  of  the  Crown.  But  Adams 
remembered  that,  while  there  was  no  right  to  a  trial  by  jury  in 
the  admiralty  courts  of  England,  yet  in  the  recent  provincial 
legislation  hereinbefore  referred  to,  establishing  courts  of  ad- 
miralty here,  there  was  a  right  to  such  trial.  Hence  the  con- 
cluding clause  as  to  the  right  to  make  a  change  in  that  respect 
so  as  to  conform  to  the  English  admiralty  practice.  The  causes 
of  the  separation  between  the  colonies  and  the  mother  country 
are  not  to  be  found  in  the  dissatisfaction  of  the  people  of  the 
former  with  the  ordinary  and  usual  administration  of  the  English 
law,  but  in  the  usurpations  of  the  Crown  and  its  officers.  They 
were  not  only  satisfied  with  their  rights  as  Englishmen,  but  they 
insisted  upon  having  them.  This  position  is  well  and  authori- 
tatively set  forth  in  the  statement  in  the  Declaration  of  Rights 
made  by  the  general  Congress  of  1774,  in  which,  among  other 
things,  it  was  declared  that  our  ancestors  who  settled  this 
country  were  at  the  time  of  their  emigration  from  the  mother 
country  entitled  to  all  the  rights  of  Englishmen,  and  brought 
them  with  them  to  this  country,  and  that  "  the  respective  colonies 
are  entitled  to  the  common  law  of  England,  and  more  especially 
to  the  great  and  inestimable  privilege  of  being  tried  by  their 
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peers  of  the  vicinage  according  to  the  course  of  that  law."  It 
may  be  incidentally  noted  also  in  this  connection  that  among  the 
amendments  proposed  by  Massachusetts  in  adopting  the  Consti- 
tution of  the  United  States  was  the  following :  "  In  civil  actions 
between  citizens  of  different  States  every  issue  of  fact  arising 
in  actions  at  common  law  shall  be  tried  by  a  jury  if  the  parties 
or  either  of  them  request  it."  (Journal  of  Convention,  p.  80.) 
The  interpretation  of  the  article  as  thus  originally  reported  makes 
the  constitutional  right  to  a  trial  by  jury  conform  to  the  same 
right  as  it  existed  under  the  law  of  England.  The  article,  how- 
ever, was  not  passed  as  reported.  After  much  delay  it  was 
amended  by  an  excepting  clause,  and  in  6  Dane,  Abr.  p.  443, 
the  following  statement  is  made  as  to  the  reasons  for  the  amend- 
ment :  "  Prior  to  the  adoption  of  our  State  Constitution,  in  the 
year  1780,  as  is  seen  in  the  next  preceding  chapter,  certain  causes 
under  40^.  value,  debt  and  trespass,  had  ever  been  tried  in  cer- 
tain inferior  courts,  without  any  jury,  but  always  with  an  appeal 
to  either  party  to  a  court  having  a  jury ;  and  on  every  such  ap- 
peal the  cause  was  tried  as  fully,  and  to  all  intents,  as  it  would 
have  been  if  there  had  been  no  such  former  trial  of  it;  and,  as 
will  be  observed,  on  the  appeal  every  party  has  had  the  benefit 
of  any  new  evidence,  and  new  plea  also.  Therefore,  when  the 
fifteenth  article  in  the  Bill  of  Rights,  annexed  to  this  Constitution, 
was  adopted,  it  was  well  understood  what  was  meant  by  that 
article,  which  provided  '  that  in  all  controversies  concerning 
property,  and  in  all  suits  between  two  or  more  persons,  except 
in  cases  in  which  it  has  heretofore  been  otherwise  used  and 
practiced,  the  parties  have  a  right  to  a  trial  by  jury,  and  this 
method  of  procedure  shall  be  held  sacred,  unless  in  causes  aris- 
ing on  the  high  seas,  and  such  as  relate  to  mariner's  wages,  the 
Legislature  shall  hereafter  find  it  necessary  to  alter  it;'  that  is, 
this  trial  by  jury  had  been  used  and  practiced  in  all  causes  at 
common  law  above  40s.  value  in  the  first  instance,  and  under 
that  value  on  an  appeal,  and  this  article  provided  that  this  usage 
and  practice  should  be  continued."  Whether  this  statement  and 
explanation  be  correct  in  all  respects  we  need  not  determine. 
That  there  were  classes  of  cases  which  were  here  tried  without 
a  jury  before  the  establishment  of  the  Constitution  is  certain, 
(See  Mount  fort  v.  Hall,  ubi  supra,  and  Inhabitants  of  Shirley  v. 
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Inhabitants  of  Lunenburg,  ubi  supra,  for  instances  in  addition  to 
those  hereinbefore  alluded  to.) 

The  article  as  it  now  stands  is  a  declaration  of  the  common- 
law  right  to  a  trial  by  jury,  and  in  no  way  is  inconsistent  with 
the  establishment  of  a  court  of  chancery  having  general  juris- 
diction, as  it  was  at  the  time  of  the  adoption  of  the  Constitution, 
and  proceeding  in  accordance  with  its  fundamental  rules  of 
practice  as  then  existing.  One  of  these  rules  was  that  trial  by 
}ury  should  be  at  the  discretion  of  the  court.  The  case  before 
us  is  one  of  alleged  fraud  and  undue  influence,  in  which  the 
plaintiffs,  among  other  things,  ask  that  the  defendant  be  ordered 
to  account  for  and  to  deliver  to  the  plaintiffs  personal  property 
and  real  estate  which  he  wrongfully  obtained.  Both  as  to  sub- 
ject-matter and  the  remedy  sought,  the  case  is  well  within 
chancery  jurisdiction  as  it  existed  at  the  time  of  the  adoption  of 
the  Constitution,  and  had  for  a  long  time  theretofore  existed.  It 
follows  that  the  defendant  has  not  a  constitutional  right  to  a 
trial  by  jury,  but  the  matter  is  within  the  discretion  of  the  court. 

Upon  the  question  whether,  in  the  exercise  of  such  discretion, 
there  should  be  a  trial  by  jury  upon  any  of  the  questions  in  the 
case,  I  am  not  in  accord  with  the  majority  of  the  court.  It  is 
urged  by  the  plaintiffs  that  the  transactions  in  dispute  extend 
through  so  long  a  period  of  years,  that  the  questions  of  fact  are 
so  numerous  and  intricate,  that  the  documentary  evidence  is  so 
great,  and  the  accounts  so  lengthy  and  complicated,  it  would  be 
impossible  for  a  jury,  under  the  conditions  necessarily  incident 
to  a  jury  trial,  to  master  the  case  and  do  justice  to  the  parties. 
There  is  much  truth  in  the  plaintiffs'  description  of  the  nature 
of  the  case.  The  exhibits  number  considerably  more  than  lOO, 
and  make  a  volume  of  more  than  200  pages.  The  evidence  be- 
fore the  master  fills  nearly  800  pages,  and  the  accounts  are  so 
voluminous  that  no  one  would  think  of  sending  them,  in  the 
first  instance,  to  a  jury  for  settlement.  There  are  also  at  least 
three  large  and  important  contracts  in  question,  and  the  evidence 
must  cover  a  period  of  at  least  fifteen  years.  Moreover,  in  his 
first  request  for  a  jury  the  defendant  submitted  seventeen  issues, 
in  his  second  thirteen  more,  and  in  his  third  still  fifteen  more, 
making  forty-five  in  all.  Subsequently,  in  place  of  all  these,  he 
submitted  only  twenty-three  issues.     Nevertheless,  speaking  for 
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myself  alone,  I  think  that  the  crucial  questions  of  fraud  and 
undue  influence  can  be  easily  separated  from  the  questions  aris- 
ing upon  the  accounts,  and  could  be  conveniently  tried  before  a 
jury,  and  that  they  ought  to  be  so  tried  if  either  party  desires  it. 
The  majority  of  the  court,  however,  think  that  under  the  cir- 
cumstances the  order  overruling  the  motion  for  a  jury  trial  should 
be  affirmed. 

7.  We  now  proceed  to  the  questions  raised  by  the  defendant 
upon  the  master's  report,  which  have  not  been  heretofore  con- 
sidered. In  his  first  exception  to  the  master's  report  the  defend- 
ant complains  that  the  master  did  not  report  his  findings  of  fact 
upon  certain  specific  matters,  as  he  was  requested  to  do  by  the 
defendant.  These  requests  are  to  be  found  in  the  forty-four  re- 
quests made  by  the  defendant  at  the  time  of  the  hearing,  and  in 
the  seventy-nine  suggestions  for  alterations  of  the  report  and  in 
the  objections  to  the  report.  In  substance,  the  defendant  re- 
quested the  master  to  state  the  facts  which  form  the  basis  of  his 
findings  stated  in  the  report.  So  far  as  respects  the  requests 
made  at  the  time  of  the  hearing,  the  master  has  generally  stated 
his  findings,  some  of  which  are  favorable,  and  some  unfavorable, 
to  the  defendant.  It  appears,  however,  that  the  master  has  not 
in  all  respects  reported  the  subordinate  facts  with  the  particularity 
requested  by  the  defendant.  Upon  a  careful  examination  of  the 
report,  however,  we  think  that  the  defendant  has  no  just  cause 
for  complaint.  The  master  has  stated  the  facts  upon  the  finding 
of  which  the  decision  of  the  cause  must  turn,  and  he  has  suffi- 
ciently stated  the  subordinate  facts  which  form  the  basis  of  these 
findings.  The  process  of  subdivision  must  stop  somewhere,  and 
we  think  that  the  master  has  carried  it  as  far  as  a  reasonable 
construction  of  the  rule  under  which  he  acted  or  justice  to  the 
parties  requires.  As  to  many  of  the  facts  in  dispute,  and  par- 
ticularly with  reference  to  the  question  of  confidential  relations 
between  the  defendant  and  his  mother  and  the  various  contracts 
which  the  plaintiffs  seek  to  avoid,  the  defendant  requested  the 
master  to  report  the  evidence  upon  which  he  bases  his  findings 
of  fraud.  The  master  reports,  in  substance,  that  it  would  be 
impossible  to  comply  with  this  request  in  the  manner  required; 
that  his  findings  are  based  upon  a  consideration  of  all  the  facts 
and  circumstances  as  developed  in  the  whole  evidence;  and  that 
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if  called  upon  to  specify  the  particular  evidence  which  bears  upon 
each  fact  or  finding  his  "  report  would  be  a  duplication  and  re- 
duplication of  the  evidence,"  and  he,  therefore,  reports  the  whole 
evidence.  It  consists,  as  has  already  been  said,  of  800  pages  of 
oral  testimony,  and  more  than  200  pages  of  exhibits,  and  this 
manner  of  reporting  has  imposed  upon  the  court  the  duty  of 
reading  the  whole  of  it. 

The  case  is  peculiar  in  many  respects.  It  involves  an  inquiry 
into  transactions  covering  a  period  of  several  years,  and  from 
one  of  the  parties  to  the  contract  there  is  no  direct  testimony. 
Upon  reading  the  testimony,  we  can  well  see  how  the  mind  of 
the  master  was  influenced  by  a  consideration  of  it  as  a  whole, 
and  that  there  is  a  general  relation  of  mutual  support  among  the 
parts,  which  cannot  be  seen  and  appreciated  except  by  a  reading 
of  the  whole.  In  view,  therefore,  of  the  nature  of  the  case  and 
of  the  testimony,  the  course  adopted  by  the  master,  although  not 
usually  necessary  or  expedient,  and  so  not  to  be  commended  as 
a  general  rule,  was,  under  the  peculiar  circumstances  of  the  case, 
reasonable  and  proper,  inasmuch  as  it  tended  to  place  the  court 
in  a  better  position  to  judge  concerning  the  correctness  of  his 
conclusions  than  if  he  had  pursued  a  different  course. 

During  the  hearing  before  the  master  the  defendant  took 
numerous  exceptions.  Upon  an  examination  of  them,  we  do  not 
see  that  any  error  prejudicial  to  the  defendant  was  made. 

The  defendant  strongly  objects  that  the  evidence  does  not  war- 
rant the  findings  of  the  master  as  to  fraud,  undue  influence,  and 
confidential  relations  as  to  either  of  the  transactions  in  dispute, 
especially  that  of  the  alleged  gift  of  $22,000  in  May,  1884,  and 
he  contends  still  further  that  on  several  of  the  items  charged 
against  him  by  the  master  there  is  no  evidence  to  support  the 
charge.  It  will  serve  no  useful  purpose  to  go  into  the  evidence  in 
detail.  We  are  satisfied  with  the  finding  of  the  master,  both  as 
to  the  general  features  of  the  case  and  the  particular  items  of 
the  report.  The  essential  features  of  the  case  as  disclosed  in 
the  testimony  stand  out  clear  and  distinct,  and  amply  warrant  the 
conclusions  to  which  he  came.  The  defendant's  exceptions  to 
the  master's  report  should  be  overruled. 

8.  Since  the  argument  before  the  full  court,  the  plaintiff 
Odonathus  Simpson  has  died  testate,  leaving  issue,  and  also  a 
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widow,  Esther  P.  Simpson,  who  has  been  duly  appointed  execu- 
trix of  his  will.  By  the  terms  of  the  will,  after  several  pecuniary 
bequests  to  various  persons,  the  widow  is  made  the  residuary 
devisee.  In  her  capacity  as  executrix  she  represents  all  the  in- 
terest which  Odonathus  had  in  this  case,  so  far  as  respects  per- 
sonal estate,  and  the  right  to  sell  real  estate  if  necessary  for  the 
settlement  of  his  estate,  and  in  her  capacity  as  residuary  legatee 
she  represents  all  the  remaining  interest  which  he  had.  She  is 
both  executrix  and  residuary  legatee,  and,  whatever  necessity 
there  may  have  been  formerly  for  a  bill  of  revivor  (Pingree  v. 
CoMn,  12  Gray,  288),  there  is  none  now  under  our  present  stat- 
utes (Pub.  Stat.,  chap.  165,  §  19;  Cheney  v.  Gleason,  125  Mass. 
166).  She  was  rightly  admitted  as  a  party  to  take  the  place  of 
the  deceased  plaintiff.  There  is  no  misjoinder  for  reasons  here- 
inbefore stated  in  the  first  part  of  this  opinion,  nor  does  the  bill 
thereby  become  multifarious.  She  is  interested  both  in  her  indi- 
vidual and  representative  capacity  in  the  controversy,  although 
she  does  not  in  either  capacity  share  in  its  whole  fruits.  The 
whole  controversy,  as  has  been  hereinbefore  said,  can  and  should 
be  settled  in  one  suit,  and  there  is  no  difficulty  in  adjusting  the 
decree  to  the  circumstances. 

9.  As  to  the  question  of  interest:  This  question  has  been 
elaborately  argued  by  the  counsel  on  each  side,  the  plaintiff  insist- 
ing that  compound  interest  should  be  allowed,  but  we  think  that 
only  simple  interest  should  be  allowed.  The  case  proceeds  upon 
the  ground  of  rescission,  and  there  is  nothing  to  take  it  out  of 
the  general  rule  that,  in  actions  at  law  or  suits  in  equity  seeking 
to  recover  the  value  of  property  wrongfully  taken  or  withheld, 
the  value  of  the  property  at  the  time  of  taking,  with  simple  inter- 
est by  way  of  damages,  is  the  extent  of  the  liability.  (Stearns  v. 
BroTim,  I  Pick.  530;  Hodgkins  v.  Price,  141  Mass.  162,  164,  5 
N.  E.  502;  Forbes  v.  Allen,  166  Mass.  562,  44  N.  E.  1065.) 

10.  As  to  the  plaintiff's  exceptions  to  the  master's  report,  the 
first  related  to  an  oversight  on  the  part  of  the  master,  and  is 
sustained.  As  it  relates  simply  to  the  interest  upon  the  $22,000 
gift,  it  was  corrected  in  the  decree,  and  may  be  corrected  in  the 
final  decree,  and  no  further  action  will  be  necessary.  The  other 
exceptions  are  overruled.  Notwithstanding  the  vigorous  argu- 
ment of  the  counsel  to  the  contrary,  we  are  satisfied  with  the 
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finding  of  the  master  and  with  the  method  of  computation  adopted 
by  him. 

II.  There  remain  to  be  considered  the  questions  connected  with 
the  final  decree.  The  decree  entered  by  the  single  justice,  from 
which  both  parties  appeal,  after  overruling  all  the  exceptions 
taken  by  the  plaintiffs  and  by  the  defendant  to  the  master's  re- 
port, declared  certain  contracts  and  conveyances  to  be  void, 
including  two  deeds,  all  being  particularly  described  either  by 
reference  to  the  bill  or  otherwise,  and  ordered  that  the  defendant 
convey  to  Odonathus  one  undivided  half  interest  in  each  of  the 
parcels  of  real  estate  described  in  the  two  deeds,  and  that  he  pay  to 
the  plaintiff  Parker  a  certain  sum  of  money,  and  further  ordered 
that  the  defendant  pay  the  plaintiff  Odonathus  Simpson  the  sum 
of  $600  with  interest,  and  that  the  plaintiffs  recover  costs.  The 
defendant  contends  that  the  administrator  is  not  entitled  to  the 
proceeds  of  the  sales  of  real  estate  made  in  the  lifetime  of  his 
mother,  and  in  support  of  that  contention  he  says  that  upon  rescis- 
sion, as  between  the  administrator  and  the  heirs,  the  conversion 
of  the  real  estate  into  cash  by  the  fraudulent  grantee  does  not 
change  its  character,  but  that  it  still  would  remain  real  estate. 
There  can  be  no  doubt  that,  so  far  as  respects  the  respective 
rights  of  the  administrator  and  the  heirs,  the  proceeds  of  such 
real  estate  sold  would  be  regarded,  as  between  them,  as  real 
estate  in  the  final  distribution,  but  as  between  the  estate  of  the 
grantor  and  the  fraudulent  grantee  such  real  estate  in  the  posses- 
sion of  innocent  third  parties  cannot  be  recovered.  The  only 
thing  remaining  is  a  right  of  action  for  money,  and  there  is  no 
reason  why  the  administrator  cannot  proceed  to  enforce  this  chose 
in  action.  When  he  recovers  he  will  hold  the  proceeds  in  trust 
for  the  person  to  whom  the  real  estate,  if  unsold,  would  have 
gone.  In  this  case  it  is  absolutely  immaterial  whether  it  be  re- 
garded as  personal  or  real  estate,  since  under  the  will  which 
has  finally  been  allowed,  the  property,  both  real  and  personal,  is 
divided  equally  between  the  defendant  and  his  brother.  The 
prayer  of  the  bill,  as  finally  amended,  in  substance  is  that  the 
defendant  be  ordered  to  deliver  to  the  administrator  the  personal 
property  he  received,  so  far  as  he  can,  and  the  value  and  proceeds 
of  any  personal  property  which  he  cannot  transfer  in  kind,  and 
also  the  proceeds  of  real  estate  sold  by  him,  and  that  "  he  make 
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to  the  administrator  *  *  *  such  other  restitution  and  com- 
pensation in  damages  as  the  administrator  *  *  *  is  entitled 
to  recover."  The  bill  proceeds  upon  rescission,  and  the  defend- 
ant is  right  in  saying  that  so  far  as  possible  the  rescission  must 
be  entire.  These  transactions  are  all  part  of  one  scheme,  and  the 
plaintiffs  cannot  elect  to  rescind  in  part  and  affirm  in  part.  At 
the  hearing  before  the  master  it  appeared  that  certain  property 
still  remained  in  the  hands  of  the  defendant.  The  defendant 
asked  that  if  a  decree  was  to  be  made  against  him  he  should  have 
the  right  to  deliver  up  certain  stocks,  which  he  particularly  speci- 
fied, and  be  credited  therefor  the  amounts  charged  against  him 
on  account  of  those  particular  articles.  We  think  that  he  is 
right,  and  that  as  to  those  articles  which  he  thus  specified  the 
decree  should  be  so  modified  as  to  order  him  to  deliver  them  up. 
In  default  thereof  he  is  to  pay  for  them  the  value  which  was 
charged  against  him. 

The  death  of  Odonathus,  and  the  appearance  of  his  executrix 
and  residuary  legatee,  makes  it  necessary  to  change  the  decree 
so  far  as  it  orders  any  conveyance  or  payment  to  him.  The  un- 
divided half  of  the  real  estate  which  was  to  be  conveyed  to  him 
should  be  conveyed  to  his  residuary  devisee  to  hold  the  same  in 
fee,  subject,  however,  to  the  claims  of  the  creditors  or  other 
devisees  of  his  estate  as  though  he  had  died  actually  seized.  Of 
course,  the  decree  is  to  be  so  framed  as  to  show  that  the  remain- 
ing half  is  to  remain  in  the  defendant.  The  $600  to  be  paid  to 
Odonathus  should  be  paid  to  his  executrix  as  such.  With  these 
modifications,  the  decree  is  to  stand. 

The  result  is  that  the  various  orders  overruling  the  demurrers ; 
the  order  refusing  to  frame  issues  for  a  jury ;  the  order  refusing 
to  recommit  the  master's  report;  the  order  allowing  extracts 
from  the  argument  of  the  counsel  for  the  plaintiffs  at  the  hear- 
ing before  the  master  to  be  printed  in  the  record,  concerning 
which  the  defendant  has  said  nothing  in  his  brief;  the  order  al- 
lowing the  amendment  of  October  27,  1900;  and  the  order 
allowing  Esther  P.  Simpson,  in  her  individual  capacity  as 
residuary  legatee  under  the  will  of  her  late  husband,  Odonathus 
Simpson,  and  as  the  executrix  of  his  will,  to  become  a  party 
plaintiff;  as  well  as  the  order  overruling  the  demurrer  to  the 
bill  as  thus  amended  by  her  appearance, —  are  all  severally  af- 
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firmed.  The  exceptions  filed  by  the  defendant  and  by  the  plain- 
tiffs to  the  master's  report  are  all  overruled,  except  the  first  filed 
by  the  plaintiffs,  which  is  sustained,  and  the  correction  made  in 
the  decree  on  that  account  is  to  remain.  The  final  decree  is  to 
be  modified  in  accordance  with  this  opinion.    So  ordered. 


Smith  vs.  Second  National  Bank  of  City  of  New  York. 

[Court  of  Appeals  of  New  York,  Jan.  28,  1902;  169  N.  Y.  467,   62  N.  E. 

577.1 

Ancillary    Administrator  —  Powers  —  Duties  —  Title    to 
Assets  —  Pledge. 

1.  Under  Code  Civ.  Proc,  §  2702,  all  the  provisions  of  chapter  18,  re- 

lating to  the  powers  and  liabilities  of  an  executor,  apply  to  a  person 
to  whom  ancillary  letters  are  granted,  except  those  contained  in 
the  fifth  title  of  chapter  18,  or  where  special  provision  is  otherwise 
made.  Held,  that  the  exceptions  specified  do  not  limit  his  title  to 
the  assets  of  the  estate  in  his  hands,  but  such  title  is  coextensive 
with  that  of  a  domestic  or  principal  administrator. 

2.  An  ancillary  administrator  has  the  same  power  to  pledge  the  assets 

of  the  estate  for  the  purposes  of  the  estate  that  a  domestic  adminis- 
trator has. 

3.  An   ancillary    administrator    borrowed    money    "  for    the    purposes   of 

the  estate  in  anticipation  of  income,"  and  pledged  as  collateral  se- 
curity for  a  note  given  by  him  as  such  administrator  a  bond  be- 
longing to  the  estate.  Held^  that  the  pledgee  could  not  be  required 
to  deliver  up  the  bond  to  the  successor  of  the  administrator  with- 
out the  payment  of  the  debt  secured  thereby,  on  the  ground  that 
the  ancillary  administrator  had  no  power  to  make  the  pledge,  but 
that  he  must  transmit  the  assets  which  come  into  his  hands  to  the 
domiciliary  administrator. 

Appeal  from  Supreme  Court,  Appellate  Division,  First  De- 
partment. 

Action  by  Charles  Albert  Smith,  administrator  of  Caroline  G. 
Smith,  against  the  Second  National  Bank  of  the  City  of  New 
York.     From  a  judgment  of  the  Appellate  Division  (65  N.  Y. 
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Supp.    1 146),    affirming    a   judgment    for   plaintiff,    defendant 
appeals. 
Reversed. 

John  Notman,  for  appellant. 

Daniel  Seymour,  for  respondent. 

Werner,  J. —  The  question  in  this  case  is  whether  an  ancillary 
administrator  has  the  same  general  powers  as  a  domestic  or  prin- 
cipal administrator.  It  arises  out  of  the  following  facts :  Caro- 
line G.  Smith  died  intestate  on  the  island  of  Cuba,  and  letters  of 
administration  upon  her  estate  were  there  duly  issued  to  Carlos 
F.  P.  Smith.  The  intestate  left  personal  assets  within  this  State, 
and  Sidney  T.  Smith  was  duly  appointed  ancillary  administrator 
by  the  Surrogate's  Court  of  New  York  county.  Among  such 
assets  there  was  a  New  York  7  per  cent,  bond  of  the  par  value 
of  $5,000,  which  the  said  Sidney  T.  Smith,  as  such  ancillary 
administrator,  pledged  with  the  defendant  for  a  loan  of  $600, 
which  was  stated  to  be  for  the  purposes  of  the  estate.  There- 
after the  ancillary  letters  of  administration  to  said  Sidney  T. 
Smith  were  revoked,  and  the  plaintiff  herein  was  duly  appointed 
his  successor.  This  action  was  brought  to  compel  the  defendant 
to  deliver  up  said  bond  on  the  ground  that  plaintiff's  predecessor, 
as  such  ancillary  administrator,  unlawfully,  and  without  author- 
ity, hypothecated  the  same  to  secure  said  loan  of  $600,  and  that 
plaintiff  is  entitled  to  the  possession  thereof.  Upon  the  trial  of 
the  issues  framed  by  the  pleadings  it  appeared  affirmatively  that 
upon  the  application  for  said  loan  the  said  Sidney  T.  Smith 
exhibited- letters  of  administration,  and  stated  that  he  wished 
"  money  for  the-  purposes  of  the  estate  in  anticipation  of  income." 
He  signed  a  note  as  ancillary  administrator,  and  in  the  same  ca- 
pacity opened  an  account  with  the  defendant.  The  note  was 
credited  to  his  account,  and  the  proceeds  thereof  withdrawn  upon 
checks  signed  by  said  Sidney  T.  Smith  as  ancillary  administrator. 
It  did  not  appear  what  this  money  was  actually  used  for,  and 
plaintiff  did  not  claim  that  the  officers  of  the  defendant  had  any 
reason  to  believe  that  it  was  not  to  be  used  for  the  estate.  The 
plaintiff's  claim  has  thus  far  been  sustained  upon  the  theory  that 
•the  powers  of  an  ancillary  administrator  are  strictly  limited  to 


376  PROBATE  REPORTS  ANNOTATED. 

his  transmission  of  the  assets  which  come  into  his  hands  to  the 
domiciliary  administrator,  unless  otherwise  expressly  directed  by 
the  court  which  issued  the  ancillary  letters.  The  contention  in 
this  behalf  is  based  upon  sections  2700  and  2701  of  the  Code  of 
Civil  Procedure,  which  are  as  follows :  Section  2700 :  "  The 
person  to  whom  ancillary  letters  are  issued,  as  prescribed  in  this 
article,  must,  unless  otherwise  directed  in  the  decree  awarding 
the  letters;  or  in  a  decree  made  upon  an  accounting;  or  by  an 
order  of  the  surrogate,  made  during  the  administration  of  the 
estate;  or  by  the  judgment  or  order  of  a  court  of  record,  in  an 
action  to  which  that  person  is  a  party;  transmit  the  money  and 
other  personal  property  of  decedent,  received  by  him,  after  the 
letters  are  issued,  or  then  in  his  hands  in  another  capacity,  to 
the  State,  Territory,  or  country,  where  the  principal  letters  were 
granted,  to  be  disposed  of  pursuant  to  the  laws  thereof."  Sec- 
tion 2701 :  "  The  Surrogate's  Court  *  *  *  may,  in  a  proper 
case,  by  its  judgment  or  decree,  direct  a  person,  to  whom  an- 
cillary letters  are  issued  as  prescribed  in  this  article,  to  pay,  out 
of  the  money  or  the  avails  of  the  property,  received  by  him  under 
the  ancillary  letters,  and  with  which  he  is  chargeable  upon  his 
accounting,  the  debts  of  the  decedent,  due  to  creditors  residing 
within  the  State;  or,  if  the  amount  of  all  the  decedent's  debts, 
here  and  elsewhere,  exceeds  the  amount  of  all  the  decedent's  per- 
sonal property  applicable  thereto,  to  pay  such  a  sum  to  each 
creditor,  residing  within  the  State,  as  equals  that  creditor's  share 
of  all  the  distributable  assets,  or  to  distribute  the  same  among 
legatees  or  next  of  kin,  or  otherwise  dispose  of  the  same,  as  jus- 
tice requires."  The  courts  below  have  construed  these  sections 
to  mean  that  an  ancillary  administrator  has  none  of  the  general 
powers  of  a  domestic  or  principal  administrator  unless  they  are 
conferred  by  the  order  or  decree  awarding  ancillary  letters  of 
administration.  We  think  this  construction  of  these  sections  of 
the  Code  is  too  narrow  and  restricted.  By  the  terms  of  section 
2702  of  the  Code  all  the  provisions  of  chapter  18,  relating  to 
the  rights,  powers,  duties,  and  liabilities  of  an  executor  or  ad- 
ministrator, apply  to  a  person  to  whom  ancillary  letters  are 
granted,  except  those  contained  in  the  fifth  title  of  said  chapter 
18,  or  where  special  provision  is  otherwise  made,  or  where  a 
contrary  intent  is  expressed  in  or  plainly  to  be  inferred  from  the. 
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context  of  article  7,  which  relates  to  foreign  wills  and  ancillary 
letters.  A  fair  reading  of  so  much  of  the  context  of  this  article 
as  is  embraced  in  section  2700  shows  that  the  restrictive  lan- 
guage relied  upon  by  the  plaintiff  relates  solely  to  the  ancillary 
administrator's  ultimate  duty  of  transmission  of  assets  when  no 
other  direction  is  made.  Unless  otherwise  directed,  he  must 
"  transmit  the  money  and  other  personal  property  of  the  dece- 
dent received  by  him  after  the  letters  are  issued,  or  then  in  his 
hands  in  another  capacity,  to  the  State,  Territory,  or  country 
where  the  original  letters  were  granted."  The  duty  to  transmit 
assets  does  not  arise  until  the  preliminary  work  of  local  or  an- 
cillary administration  has  been  performed;  and  the  saving 
clause  of  this  section  was  evidently  intended  to  cover  cases  in 
which  the  assets,  instead  of  being  transmitted,  must  be  retained 
within  the  jurisdiction  of  the  local  Surrogate's  Court  for  the 
payment  of  debts  of  the  decedent.  The  directory  language  of 
section  2701  does  not  change  the  meaning  of  section  2700,  but, 
on  the  contrary,  serves  to  emphasize  the  fact  that  an  ancillary 
administrator  has  other  duties  besides  the  mere  transmission 
of  the  assets  which  come  into  his  hands,  and  with  regard  to 
which  he  may  receive  the  direction  of  the  court.  "  The  Surro- 
gate's Court  *  *  *  may,  in  a  proper  case,  *  *  * 
direct  a  person  to  whom  ancillary  letters  are  issued  *  *  * 
to  pay  *  *  *  the  debts  of  the  decedent."  This  is  the 
language  of  section  2701  as  paraphrased  to  apply  to  this  case. 
It  is  doubtless  always  proper  for  an  administrator,  whether 
domiciliary  or  ancillary,  who  deems  it  necessary  to  pay  debts 
in  the  course  of  administration,  to  ask  the  direction  of  the 
court  in  the  premises ;  but  it  is  not  always  necessary.  Section 
2701  was  obviously  designed  to  meet  some  of  the  special  cir- 
cumstances out  of  which  the  necessity  for  ancillary  adminis- 
tration arises.  It  does  not  limit,  but  amplifies,  the  ordinary 
powers  of  a  Surrogate's  Court  relating  to  the  administration 
of  estates.  It  is  to  be  remembered  that  the  question  before 
us  is  really  one  of  title.  There  is  nothing  in  the  language  of 
the  sections  referred  to  which  indicates  that  the  title  of  an 
ancillary  administrator  to  the  assets  of  his  intestate  is  any 
different  from  that  of  a  principal  or  domestic  administrator. 
By  reference  to  the  exceptions  mentioned  in  section  2702  it 
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will  be  observed  that  they  have  no  application  to  the  question 
of  title.  The  fifth  title  of  chapter  i8,  which  is  referred  to  as 
one  of  the  exceptions,  relates  to  the  sale  of  decedent's  real 
estate  and  distribution  of  proceeds.  Another  exception  to  the 
rule  that  an  ancillary  administrator  has  all  the  rights,  powers, 
duties,  and  liabilities  of  a  domestic  administrator,  arises  when 
special  provision  is  otherwise  made  in  said  article  7;  and  still 
another  exists  when  a  contrary  intent  is  expressed  in,  or  plainly 
to  be  inferred  from,  the  context.  There  is  no  special  provision 
in  any  of  the  sections  of  the  Code  as  to  the  title  of  an  ancillary 
administrator,  nor  do  we  find  any  section  which,  either  in  ex- 
press terms  or  by  necessary  inference,  discloses  a  legislative 
intent  to  that  effect. 

The  foregoing  views  are  substantially  a  reiteration  of  those 
expressed  in  Hopper  v.  Hopper  (53  Hun,  397,  6  N.  Y.  Supp. 
271,  affirmed  in  125  N.  Y.  403,  26  N.  E.  457).  In  that  case 
the  question  arose  upon  the  right  of  a  creditor  to  sue  an  an- 
cillary executor  in  the  courts  of  this  State.  This  necessarily 
involved  a  decision  as  to  his  status.  The  General  Term  of  the 
Second  Department,  in  discussing  this  question,  said:  "An 
ancillary  administration  is  as  efficacious  as  any  other  adminis- 
tration, so  far  as  the  question  of  title  is  concerned;  the  fact 
that  the  administration  is  ancillary  only  going  to  the  discre- 
tion of  the  court  in  the  disposition  of  the  assets."  In  affirm- 
ing the  judgment  the  court  said :  "  The  Code  (section  2702) 
provides  that  all  the  provisions  of  its  eighteenth  chapter,  relat- 
ing generally  to  Surrogates'  Courts  and  proceedings  therein, 
and  to  the  rights,  powers,  duties,  and  liabilities  of  an  executor 
or  administrator,  shall,  with  some  minor  exceptions,  apply  to  a 
person  to  whom  ancillary  letters  are  granted,  and  thus  puts 
him  upon  a  level,  so  far  as  his  official  character  is  concerned, 
with  the  ordinary  executors  appointed  by  our  courts."  What, 
then,  are  the  powers  of  a  domestic  executor  or  administrator 
with  reference  to  the  sale  or  transfer  of  personal  property  of 
the  estate  in  his  hands?  In  Jones,  Pledges  (2d  ed.),  §  61,  we 
find  this  statement  of  the  rule  applicable  to  this  case:  "An 
administrator  may  pledge  personal  property  belonging  to  the 
estate,  and  the  pledgee  dealing  with  him  in  good  faith  will 
obtain  a  good  title,  for  the  legal  title  to  such  property  is  in 
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the  administrator,  and  the  purposes  of  the  estate  may  require 
such  a  use  of  it."  Again,  in  section  482,  the  learned  author 
says :  "  For  the  purposes  of  administration  the  title  of  an 
executor  is  absolute,  and  a  purchaser  or  pledgee  from  him  of 
personalty  of  the  estate  is  neither  required  to  notice  the  pro- 
visions of  the  testator's  will,  nor  made  liable  for  the  executor's 
misapplication  of  the  purchase  money.  *  *  *  The  same 
rule  applies  to  administrators.  The  law  casts  the  legal  owner- 
ship of  personal  property  of  a  deceased  intestate  upon  his  ad- 
ministrators. *  *  *  A  sale  and  transfer  of  stock  by  them 
is,  therefore,  in  the  line  of  their  duty.  There  is  no  cestui  que 
trust  having  a  right  to  interfere  and  prevent  such  a  transfer; 
hence  letters  of  administration  are  always  sufficient  evidence 
of  authority."  Schouler,  in  his  work  on  Executors,  says 
(§  349)  •  "  The  great  weight  of  authority,  English  and  Ameri- 
can, is  to  the  effect  that,  unless  positively  restrained  by  statute, 
or  the  particular  will,  the  representative  of  the  deceased  may 
mortgage  or  pledge  the  personal  assets,  or  part  of  them,  as 
well  as  alienate;  the  general  presumption  being  that  one  does 
so,  as  he  well  might  in  the  course  of  a  prudent  administration." 
These  statements  are  fortified  by  many  English  and  American 
authorities  too  numerous  to  cite,  and  by  Wheeler  v.  Wheeler 
(9  Cow.  34;  Leitch  v.  Wells  (48  N.  Y.  595),  and  Field  v. 
Schieffelin  (7  Johns.  Ch.  150,  11  Am.  Dec.  441)-  The  prin- 
ciples above  adverted  to  must  not  be  confused  with  those 
which  apply  to  trustees  acting  under  a  limited  authority,  as  in 
Duncan  v.  Jaudon  (15  Wall.  165,  21  L.  ed.  142),  or  with  those 
which  control  the  cases  where  the  person  dealing  with  an 
executor  or  administrator  has  knowledge,  or  reasonable 
grounds  for  believing,  that  the  latter  intends  to  misapply  the 
money,  or  is  in  the  very  transaction  applying  it  to  his  own 
private  use.  In  the  case  at  bar  there  is  nothing  to  impugn 
the  good  faith  of  the  defendant.  The  latter  took  the  pledge 
and  made  the  loan  upon  the  faith  of  the  ancillary  letters  of 
administration  and  the  statement  by  the  administrator  that  the 
money  was  for  the  purposes  of  the  estate. 

The  foregoing  discussion,  therefore,  leads  us  to  the  following 
conclusions:  First.  That  an  ancillary  administrator  has  the 
same  general  powers  as  a  domestic  administrator,  except  in 
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the  particulars  specified  in  section  2702,  Code  Civ.  Proc. 
Second.  That  the  exceptions  mentioned  in  said  section  do  not 
curtail  or  limit  the  title  of  an  ancillary  administrator  to  the 
assets  of  the  estate  in  his  hands,  but  that  such  title  is  coex- 
tensive with  that  of  a  domestic  or  principal  administrator. 
Third.  That  a  domestic  administrator  has  the  power,  in  the 
exercise  of  his  duties  of  administration,  to  pledge  the  assets 
of  the  estate  for  the  purposes  of  the  estate,  and  that  an  ancil- 
lary administrator  has  the  same  powers.  Fourth.  That,  this 
being  the  avowed  purpose  for  which  the  defendant  took  the 
pledge,  and  made  the  loan  above  referred  to,  in  good  faith, 
the  plaintiff  is  not  entitled  to  recover  the  pledged  bond  with- 
out paying  the  debt  which  it  was  given  to  secure. 

It  thus  follows  that  the  judgment  of  the  court  below  must 
be  reversed,  and  a  new  trial  granted,  with  costs  to  abide  the 
event. 

Gray,  O'Brien,  Bartlett,  Haight,  and  Cullen,  JJ.,  concur. 
Parker,  C.  J.,  taking  no  part. 

Judgment  reversed. 


Note-  POWERS  AND  DUTIES  OF  ANCILLARY  ADMINISTRA- 
TOR. 

(a)  Summary  by  late  text- writer. 

(b)  General  rules  or  principles. 

(c)  Exception  as'  to  executors. 

(d)  Where  accountable. 

(e)  Remedy  of  creditors. 
(f>   Disposition  of  proceeds, 
(g)  Illustrative  cases. 

(See  also  note,  "  Rights  and  Duties  of  Executors  and  Administrators 
in  Foreign  or  other  States,"  4  Prob.  Rep.  Annot.  42.) 

(a)  Summary  by  late  text-writer — The  administration  of  the  assets 
of  a  deceased  person  is  conducted  according  to  the  laws  of  the  State 
in  which  they  may  be  found,  and  applied  first  to  the  payment  of  expenses 
of  administration  and  such  debts  as  may  be  proved  against  the  estate 
by  creditors  residing  there;  and  if  there  be  legatees  or  heirs  there  also, 
their  claims  will  be  determined  according  to  the  law  of  the  decedent's 
domicile  and  distributed  to  them.  The  residue  may  then  be  remitted 
from  the  ancillary  to  the  domiciliary  executor   or  administrator.     But 
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it  is  not  obligatory  upon  courts  to  transfer  the  assets  to  the  domicile 
for  distribution;  in  their  judicial  discretion,  to  be  guided  by  the  circum- 
stances of  each  particular  case,  they  may  be  thus  remitted  or  ordered 
to  be  distributed  by  the  ancillary  administrator  to  the  parties  in  interest 
seeking  their  remedy  there,    (i  Wocmer,  Admn.,  §  167.) 

(b)  General  rules  or  principles— Every  grant  of  administration  is 
strictly  confined  in  its  authority  and  operation  to  the  limits  of  the  terri- 
tory of  the  government  which  grants  it,  and  does  not  de  jure  extend  to 
other  jurisdictions.  It  cannot  confer,  as  a  matter  of  right,  any  author- 
ity to  collect  assets  of  the  deceased  in  any  other  State;  and  whatever 
operation  is  allowed  to  it  beyond  the  original  territory  of  the  grant,  is 
a  mere  matter  of  courtesy,  which  every  nation  is  at  liberty  to  yield  or 
withhold,  according  to  its  own  policy  and  pleasure,  with  reference  to 
its  own  institutions,  and  the  interests  of  its  own  citizens.  (Vaughn  v. 
Northrup,  15  Pet.  i;  Davis  v.  Phillips,  32  Tex.  564;  Putnam  v.  Pitney, 
45  Minn.  242,  47  N.  W.  790;  Parson  v.  Lyman,  20  N.  Y.  103,  112;  Moore 
V.  Jordan,  z^  Kan.  271,  275,  13  Pac.  337;  Gravely  v.  Gravely,  25  S.  C.  i.) 

When  a  person  dies  intestate,  owning  personal  property  in  the  country 
of  his  domicile  as  well  as  in  a  foreign  country,  administration  is  had  in 
both  countries.  The  administration  taken  out  in  the  country  in  which 
intestate  resided  is  called  the  domiciliary  or  principal  administration.  It 
is  the  duty  of  such  an  administrator  to  collect  the  assets  of  the  estate, 
pay  the  debts,  if  any  are  due,  and  distribute  the  remainder  among  the 
distributees  of  the  intestate.  The  administration  in  the  foreign  country 
is  called  auxiliary  or  ancillary,  and  the  duty  of  such  an  administrator 
is  to  collect  the  assets  of  the  estate,  and  pay  the  debts  due  by  intestate, 
especially  debts  due  to  citizens  of  that  country.  Each  country  claims 
and  exercises  the  right  to  see  that  debts  due  to  its  citizens  are  paid  be- 
fore the  assets  of  the  estate  are  taken  out  of  its  jurisdiction.  After  th« 
debts  are  satisfied,  the  ancillary  administrator  under  the  law  of  nations, 
resting  upon  charity  and  broad  principles  of  justice,  may  transmit  the 
residuum  to  the  administrator  of  the  domicile,  to  be  there  disposed  of 
according  to  the  law  of  the  domicile.  (Jones  v.  Jones,  39  S.  C.  247,  256, 
17  S.  E.  587,  802.  And  see  Fay  v.  Haven,  3  Mete  [Mass.]  109;  Childress 
V.  Bennett,  10  Ala.  751;  Perkins  v.  Stone,  18  Conn.  270;  Gibson  v.  Dowell, 
42  Ark.  164;  Estate  of  Gable,  79  Iowa,  178 ;  Wright  v.  Phillips,  56  Ala.  69,) 

Although  the  executor  or  administrator  of  the  domicile  cannot  maintain 
a  suit  in  another  State  to  recover  personal  property  or  collect  a  debt  due 
the  estate,  yet  he  may  take  possession  of  such  property  peaceably  with- 
out suit  or  collect  a  debt  if  voluntarily  paid;  if  there  is  no  opposing  ad- 
ministration in  the  State  where  the  property  is  situated,  its  courts  will 
recognize  his  title  as  rightful  and  protect  it  as  fully  as  if  he  had  taken 
out  letters  there;  the  voluntary  payment  of  the  debt  by  the  debtor  under 
such  circumstances  would  be  good,  and  constitute  a  defense  to  a  suit 
by  an  ancillary  administrator  subsequently  appointed  in  the  domicile  of  the 
debtor.  (Mitchell,  J.,  Putnam  v.  Pitney,  45  Minn.  242,  246,  47  N.  W. 
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790;  Jones  V.  Jones,  39  S.  C.  247,  17  S.  E.  587,  802;  Wilkins  v.  EUett, 
9  Wall.  740.) 

So  far  as  concerns  realty,  a  will  beyond  the  jurisdiction  where  it  is 
probated  is  inoperative  and  has  no  extra-territorial  force  or  validity;  and 
the  executor  of  such  will  cannot,  because  of  his  appointment  in  accord- 
ance with  the  laws  of  one  State,  thereby  acquire  authority  to  sue  for,  or  in 
any  manner  intermeddle  with,  the  property  or  effects  of  his  testator, 
whether  real  or  personal,  in  another  State,  unless  the  will  be  there  proven, 
or  the  laws  of  such  State,  dispensing  with  the  probate  anew,  confer  the 
requisite  permission.  (Cabanne  v.  Skinker,  56  Mo.  357;  Emmons  v.  Gor- 
don, 140  id.  490,  41  S.  W.  998.) 

For  the  purpose  of  founding  administration,  a  simple  contract  debt  is 
assets  where  the  debtor  resides,  even  if  a  bill  of  exchange  or  promissory 
note  has  been  given  for  it,  and  without  regard  to  the  place  where  the 
bill  or  note  is  found  or  payable.  (Wyman  v.  Halstead,  109  U.  S.  654,  3 
S.  Ct.  417.) 

Where  there  are  no  creditors,  legatees,  or  distributees  within  the  State, 
and  no  reason  shown  why  the  petitioning  nonresident  creditor  cannot 
collect  his  claim  in  the  State  where  the  principal  administration  is  being 
had,  his  motion  for  granting  of  ancillary  letters  will  be  denied  as  un- 
necessary and  contrary  to  the  principles  of  comity  between  States.  (Put- 
nam V.  Pitney,  45  Minn.  242,  47  N.  W.  790.) 

An  executor  or  administrator  cannot  sue  in  another  State,  withou*: 
first  obtaining  ancillary  letters.     (Davis  v.  Phillips,  32  Tex.  564.) 

(c)  Exception  as  to  executors — A  testator  has  the  right  to  name 
different  executors  in  different  States  and  to  confine  them  in  the  discharge 
of  their  duties  to  the  States  for  which  they  were  appointed.  Under  such 
circumstances  the  administration  of  the  estate  in  one  State  is  not  an- 
cillary or  auxiliary  to  that  in  the  other.  The  executors  in  both  States 
derive  their  title  from  the  will,  and  not  from  the  letters  issued  to  them. 
(Sherman  v.  Page,  85  N.  Y.  123.  And  see  Mordecai  v.  Boyland,  6  Jones 
Eq.  365;  Hayes  v.  Pratt,  147  U.  S.  557,  I3  S.  Ct  503.) 

(d)  Where  accountable — It  is  a  well-settled  rule  of  law  that  an  ex- 
ecutor or  administrator,  duly  appointed  under  the  authority  and  jurisdic- 
tion of  another  State  or  country,  acquires  a  good  title  to  the  personal 
property  and  assets  of  his  intestate,  which  are  there  found,  and  which 
come  to  his  hands  by  virtue  of  such  appointment,  and  that  he  is  to  be 
held  accountable  therefor  only  in  the  legal  tribunals  of  the  State  or  country 
under  which  he  holds  his  office.     (Norton  v.  Palmer,  7  Cush.  523.) 

Where  the  intestate  died  in  New  York,  and  administration  was  had 
there  upon  his  estate,  and  promissory  notes  on  parties  in  Georgia,  in  his 
possession,  were  inventoried  and  appraised  in  New  York,  and  the  ad- 
ministrator brought  the  notes  to  Georgia  and  settled  them  without  suit, 
and  was  charged  with  them  in  an  accounting  in  the  Surrogate's  Court  in 
New  York,  such  court  had  jurisdiction  to  administer  the  notes  accord- 
ing to  Nev/  York  law.     (McNamara  v.  McNamara,  62  Ga.  200.) 


SMITH  V.  SECOND  NATIONAL  BANK.  383 

A  foreign  administrator,  though  having  no  authority  as  such  to  coerce 
the  collection  of  assets  in  another  State,  is  equally  accountable  to  the 
tribunal  appointing  him  where  they  are  voluntarily  paid  or  delivered  to 
him,  as  if  they  were  collected  within  his  jurisdiction;  and  the  fact  that 
he  subsequently  takes  out  ancillary  letters  does  not  make  him  liable  to 
account  thereunder  for  the  same  property  so  voluntarily  paid  or  deliv- 
ered to  hinL  (Parsons  v.  Lyman,  20  N.  Y.  103.  And  see  Gray's  Appeal, 
116  Pa.  St.  256,  II  Atl.  66,  70;  McCully  v.  Cooper,  114  Cal.  258,  261,  46 
Pac.  82;  Schluter  v.  Bowery  Sav.  Bank,  117  N.  Y.  125,  22  N.  E.  572. 
But  compare  Jones  v.  Jones,  39  S.  C.  247,  17  S.  E.  587,  802,  where  the 
administrator  was  voluntarily  paid  in  another  State,  and  disbursed  the 
amount  in  discharge  of  claims  of  creditors  in  that  State,  and  it  was  held 
that  he  was  not  accountable  for  same  in  the  domiciliary  jurisdiction.) 

An  executor  or  administrator  can  be  compelled  to  settle  his  accounts 
only  within  the  jurisdiction  from  which  he  derives  his  authority.  (Mus- 
selman's  Appeal,  loi  Pa.  St.  165.  Aftd  see  Cocks  v.  Varney,  42  N.  J.  Eq. 
514,  8  Atl.  722;  Lewis  v.  Parrish,  115  Fed.  285;  Matter  of  Dunn,  39  App. 
Div.  [N.  Y.]  510,  57  N.  Y.  Supp.  444-) 

(e)  Bemedy  of  creditors — A  foreign  executor  who,  after  proof  of 
the  will  at  testator's  domicile,  comes  into  another  State  to  reside  and 
brings  with  him  property  belonging  to  the  estate,  cannot  be  made  liable 
in  such  other  State  upon  suit  of  a  creditor  of  the  testator  to  the  extent 
of  the  property  so  brought  into  the  State.  The  remedy  of  the  creditor 
is  in  the  forum  of  the  original  administration.  There  is  a  distinction  be- 
tween rights  of  creditors,  between  the  case  of  property  thus  brought  into 
the  State  and  that  of  property  already  there  which  the  foreign  executor 
comes  to  secure.  (Hedenberg  v.  Hedenberg,  46  Conn.  30.  And  see 
Durie  v.  Blauvelt,  49  N.  J.  L.  114,  6  Atl.  312;  Brownlee  v.  Lockwood, 
20  N.  J.  Eq.  239.) 

There  is  a  dictum  to  the  contrary  in  Fugate  v.  Moore  (86  Va.  1045,  I047. 
II  S.  E.  1063). 

If  a  foreign  executor  comes  into  another  State  and  brings  with  him 
funds  or  property  belonging  to  the  estate,  he  may  be  held  to  account  in 
equity  to  that  extent;  not  in  the  character  of  executor  or  administrator, 
but  as  a  trustee  for  those  entitled  to  the  effects  in  his  hands.  (Lewis 
V.  Parrish,  115  Fed.  285.) 

A  creditor  who  has  same  domicile  as  that  of  decedent  cannot  make 
claim  to  fund  of  ancillary  administration,  but  must  resort  to  that  of  his 
domicile.  (Barry's  Appeal,  88  Pa.  St.  131;  Churchill  v.  Boyden,  17  Vt. 
319.) 

(f)  BispoBition  of  proceeds — Whether  the  courts  of  a  State  are  to 
decree  distribution  of  the  assets  collected  therein  under  an  ancillary  ad- 
ministration granted  by  them,  or  to  remit  the  disposition  thereof  to  the 
courts  of  testator's  domicile,  is  not  a  question  of  jurisdiction,  but  of 
judicial  discretion  upon  the  circumstances  of  the  particular  case.  (Mat- 
ter of  Hughes,  95  N.  Y.  55;  Parsons  v.  Lyman,  20  id.  103.    [The  opinion 
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contains  a  valuable  review  of  the  cases  and  law.l  And  see  Gibson  v. 
Dowell,  42  Ark.  164;  Succession  of  Gaines,  46  La.  Ann.  252,  14  So.  602; 
Williams  v.  Williams,  5  Md.  467;  Fretwell  v.  McLemore,  52  Ala.  124; 
Young  v.  Wittenmyre,  22  111.  App.  496;  Despard  v.  Churchill,  53  N.  Y, 
192;  Churchill  v.  Boyden,  17  Vt.  319.) 

While  title  cannot  be  transferred  contrary  to  law  of  the  domicile. 
(Dammert  v.  Osbom,  140  N.  Y.  30,  35  N.  E.  407;  Young  v.  Wittenmyre, 
22  III.  App.  496.) 

The  court  will  not  give  direct  aid  to  sustain  or  enforce  or  administer 
a  decree  or  bequest  made  by  a  citizen  of  another  State  in  contravention 
of  statute  law  in  relation  to  perpetuities  and  accumulations.  (Despard 
v.  Churchill,  53  N.  Y.  192.) 

The  court  of  the  ancillary  jurisdiction  will  not  remit  the  surplus  to  the 
domiciliary  jurisdiction  where  there  are  parties  entitled  to  share  in  such 
property  claiming  distribution  in  the  ancillary  jurisdiction,  and  there  are 
no  domiciliary  creditors.  (Welle's  festate,  161  Pa.  St.  218,  28  Atl.  11 16, 
1117.) 

The  ancillary  administration  will  be  required  to  take  care  of  claims 
of  creditors  in  the  State  where  property  is  situated.  (Cowden  v.  Jacob- 
son,  165  Mass.  240,  43  N.  E.  98 ;  Smith  v.  Howard,  86  Me.  203,  207,  29  Atl. 
1008.) 

A  decree  authorizing  transmission  of  funds  in  hands  of  an  ancillary 
administrator,  in  violation  of  legal  rights  of  a  creditor,  is  void  as  to  such 
creditor.     (Newell  v.  Peaslee,  151  Mass.  601,  25  N.  E.  26.) 

(g)  niustrative  cases. —  Where  an  administrator  has  been  appointed 
in  one  State  upon  property  of  a  nonresident,  the  administrator  at  domi- 
cile of  the  deceased  cannot  satisfy  a  mortgage  upon  property  within  the 
State,  and  such  satisfaction  is  no  defense  to  an  action  by  the  first  ad- 
ministrator to  foreclose  the  mortgage;  nor  is  it  material  that  the  bond 
and  mortgage  were  at  domicile  of  the  intestate  when  he  died.  (Stone  v. 
Scripture,  4  Lans.  186.  [The  opinion  contains  an  interesting  and  valuable 
review  of  the  cases.]  ) 

The  rights  and  claims  of  a  domiciliary  administrator  to  moneys  due 
under  a  life  insurance  policy,  being  first  asserted  in  suit  in  court  having 
jurisdiction,  are  superior  to  those  of  an  ancillary  administrator  in  an- 
other State,  without  regard  to  possession  or  location  of  the  policy;  it  is 
no  defense  to  such  an  action  that  there  is  another  action  pending  in 
another  State  by  the  ancillary  administrator  upon  the  same  policy,  nor  is 
payment  to  him  a  defense,  when  made  with  notice  of  the  action  by  the 
domiciliary  administrator.  (Steele  v.  Connecticut  Life  Ins.  Co.,  31  App. 
Div.  389,  52  N.  Y.  Supp.  373;  affd.,  160  N.  Y.  703,  57  N.  E.  1125.) 

A  judge  of  the  Probate  Court  has  no  authority  to  decree  an  allowance 
to  the  widow  of  a  nonresident  decedent  from  assets  in  his  jurisdiction, 
on  which  there  is  an  ancillary  administration.  The  widow's  claim  for  an 
allowance  is  not  only  controlled  by  the  law  of  the  State  where  the  de- 
ceased husband  had  his  home  at  the  time  of  his  death,  but  the  decree 
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therefor  must  be  made  by  the  Probate  Court  in  the  State  of  the  de- 
cedent's domicile.     (Smith  v.  Howard,  86  Me.  203,  29  Atl.  1008.) 

An  ancillary  administrator  cannot  go  into  another  State  and  there  fore- 
close a  mortgage,  even  although  he  had  and  has  possession  of  the  bond 
and  mortgage;  there  being  no  question  of  claims  of  creditors,  the  title 
to  the  bond  and  mortgage  was  in  the  administrator  at  testator's  domicile. 
(Moore  v.  Jordan,  36  Kan.  271,  13  Pac.  337.) 

An  ancillary  administrator  may  recover  from  the  domiciliary  admin- 
istrator, who  is  temporarily  within  the  State,  the  x)ossession  of  a  cer- 
tiRcatc  of  deposit  in  an  insolvent  national  bank,  situated  within  the  State, 
which  the  receiver  thereof  has  refused  to  allow  as  a  valid  claim.  (Mc- 
Cully  V.  Cooper,  114  Cal.  258,  46  Pac.  82.) 

A  power  of  sale  contained  in  a  will  is  inoperative  over  land  in  another 
State,  unless  the  will  is  duly  probated  in  such  State,  or  its  laws  dispense 
with  that  necessity.     (Emmons  v.  (jordon,  140  Mo.  490,  41  S.  W.  998.) 

An  administrator  appointed  at  domicile  of  deceased,  may  appeal  from  a 
decree  in  another  State  appointing  an  administrator  there.  A  sale  by  such 
former  administrator,  without  taking  out  ancillary  administration,  of  per- 
sonal property  (a  yacht)  belonging  to  the  estate,  which  he  takes  possession 
of  in  such  other  State,  but  which,  when  the  intestate  died,  was  at  his 
domicile,  is  valid;  and  it  would  be  valid  even  if  the  property  had  never 
been  at  testator's  domicile,  there  being  no  creditors  of  the  intestate  in  such 
other  State.    (Martin  v.  Gage,  147  Mass.  204,  17  N.  E.  310.) 

A  citizen  of  another  State,  in  which  administration  has  been  granted 
upon  an  estate,  may  come  to  this  State  (Illinois)  and  cause  adminis- 
tration to  be  taken  out  here,  a  claim  to  be  allowed,  and  real  estate  sold 
for  its  payment;  and  in  such  case  it  is  not  necessary  to  show  that  the 
personal  estate  in  the  other  State  has  been  exhausted.  (Rosenthal  v. 
Renick,  44  111.  202.) 

An  executor  with  ancillary  letters  may  maintain  bill  in  equity  for  in- 
structions.    (Welch  V.  Adams,  152  Mass.  74,  25  N..  E.  34.) 


Greene  vs.  Brown  et  a/. 

[Supreme  Judicial  Court  of  Massachusetts,  Jan.  3,  1902;  186  Mass.  308, 

62  N.  E.  374.] 

Executors  —  Equity  —  Suit  for  Accounting  —  Jurisdiction. 

A  bill  in  equity  against  executors  as  individuals  alleged  that  complainant 
was  a  judgment  creditor  of  decedent,  and  that  certain  stock  which 
had  been  held  in  the  name  of  another  for  decedent  had  been  trans- 
ferred to  the  executors  in  their  individual  capacities,  in  order  to 
Vol.  VII— 25 
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defraud  the  complainant,  and  that  the  estate  had  been  rendered 
insolvent  by  such  transfer.  Held,  that  the  bill  was  demurrable,  in- 
asmuch as  it  sought  an  accounting  by  the  executors,  of  which  the 
Probate  Court,  and  not  the  court  of  equity,  had  jurisdiction. 

Appeal  from  Supreme  Judicial  Court,  Suffolk  county. 

Bill  in  equity  by  one  Greene,  a  judgment  creditor  of  Alfred 
Pitts,  against  one  Brown  and  others,  as  executors  of  said  Pitts, 
to  whom  certain  stocks  in  the  Pitts-Kimball  Company,  which 
belonged  to  the  estate  of  said  Pitts,  had  been,  it  was  alleged, 
fraudulently  transferred  for  the  purpose  of  defrauding  his  cred- 
itors. In  the  Supreme  Judicial  Court  demurrers  of  the  defend- 
ants were  sustained,  and  the  bill  dismissed,  for  the  reason  that 
the  plaintiff  had  a  plain,  adequate,  and  complete  remedy  at  law, 
and  plaintiff  appealed. 

Affirmed. 

Joseph  Cummings,  for  appellant. 

A,  A,  Highlands,  for  appellees. 

Morton,  J. —  The  defendants  are  executors  of  the  will  of  one 
Albert  Pitts,  but  this  bill  is  not  brought  against  them  in  their 
representative  capacity.  The  bill  alleges,  in  substance,  that  the 
plaintiff  was  a  creditor  of  said  Pitts,  and  has  recovered  judg- 
ment against  the  defendants  as  executors;  that  Pitts,  for  the 
purpose  of  hindering,  delaying,  and  defrauding  his  creditors, 
caused  certain  stock  purchased  by  him  in  the  Pitts-Kimball 
Company  to  be  issued  in  the  name  of  one  Willard,  and  that 
since  the  death  of  Pitts  the  stock  has  been  transferred,  without 
consideration,  by  said  Willard,  to  the  defendants  in  their  indi- 
vidual capacities,  for  the  purpose  of  hindering,  delaying,  and 
defrauding  the  plaintiff.  The  bill  also  alleges  that  the  estate  of 
Pitts  has  been  rendered  insolvent  by  the  fraudulent  transfer  of 
the  stock,  and  prays  that  the  defendants  may  be  ordered  to 
transfer  the  stock  to  the  estate,  and  that  the  stock  may  be  sold, 
and  the  proceeds  applied  to  the  payment  of  the  plaintiff's  claim. 
There  was  a  demurrer  to  the  bill,  the  causes  assigned  being 
that  the  plaintiff  had  not  stated  such  a  case  as  entitled  her  to 
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relief,  and  that  she  had  a  plain  and  adequate  remedy  at  law. 
The  demurrer  was  sustained  "  for  the  reason  that  the  plaintiff 
has  a  plain,  adequate,  and  complete  remedy  at  law,"  and  the 
bill  was  ordered  to  be  dismissed,  with  costs.  The  plaintiff 
appealed. 

We  think  that  the  ruling  was  clearly  right.  What  the  plaintiff 
seeks  to  do  is,  in  effect,  to  compel  an  accounting  in  this  court, 
as  a  court  of  equity,  by  the  defendants,  as  executors,  in  respect 
to  the  stock.  But  original  jurisdiction  in  such  matters  is  in 
the  Probate  Court,  and  the  accounting  must  be  had  there. 
This  court  has  no  jurisdiction  as  a  court  of  equity  to  compel 
a  probate  accounting.  {Green  v.  Gaskill,  175  Mass.  265,  56 
N.  E.  560;  Ammidown  v.  Kinsey,  144  Mass.  587,  12  N.  E.  365; 
Foster  v.  Foster,  134  Mass.  120;  Wilson  v.  Leishman,  12  Mete. 
316.)  If  the  defendants  should  be  ordered  to  account,  and 
should  fail  or  neglect  to  do  so,  the  Probate  Court  could  remove 
them,  and  could  order  suit  to  be  brought  upon  their  bonds. 
If  the  stock  was  in  reality  assets  of  the  estate,  it  is  immaterial 
how  it  came  into  the  hands  of  the  defendants;  and  it  is  also 
immaterial,  so  far  as  the  maintenance  of  this  bill  is  concerned, 
whether  the  estate  has  or  has  not  been  rendered  insolvent  by 
the  transfer  of  the  stock. 

Decree  affirmed. 


Burton  vs.  Williams. 

[Supreme  Court  of  Nebraska,  Jan.  8,  1902;  88  N.  W.  765.] 

Grant  of  Administration  —  Extraterritorial  Effect  — 
Action  Against  Administrator  —  Judgment  —  Personal 
Liability. 

1.  A  grant  of  administration  has,  as  matter  of  right,  no  extraterritorial 

force  or  operation;  and  the  official  character  of  an  administrator 
does  not,  by  virtue  of  the  authority  creating  it,  follow  him  beyond 
the  limits  of  the  State  in  which  he  was  commissioned. 

2.  When  an  administrator  is  sued  only  in  his  official  character,  a  judg- 

ment cannot  be  rendered  against  him  personally. 

3.  A  judgment  against  an  administrator  is,  in  legal  effect^  an  adjudica- 

tion subjecting  the  assets  within  the  jurisdiction  of  the  court  to  the 
satisfaction  of  the  claim  in  suit. 
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4.  Such  judgment  cannot,  except,  perhaps,  under  special  circumstances, 

be  enforced  by  action  beyond  the  territorial  limits  of  the  State  or 
sovereignty  in  which  it  was  rendered. 

5.  Section  ^yj^  chap.  23,  Comp.  Stat.  1901,  which  authorizes  foreign  exec- 

utors and  administrators  to  sue  in  the  courts  of  this  State,  does  not, 
by  implication,  make  them  subject  to  suit  here. 

6.  A  judgment  against  a  defendant  as  administrator  will  not  support  an 

action  against  him  in  his  personal  capacity,  even  though  it  award 
execution  against  his  individual  property  in  case  the  assets  of  the 
estate  cannot  be  reached. 
(Syllabus  by  the  Court.) 

Error  to  District  Court,  Washington  county;  Powell,  Judge. 

Action  by  Emlu  W.   Burton  against  Lyman  A.   Williams, 
Judgment  for  defendant.    Plaintiff  brings  error. 
Affirmed. 

Osborn  &  Aye,  for  plaintiff  in  error. 

F.  5.  Howell,  for  defendant  in  error. 

Sullivan,  J. —  This  action  was  upon  a  foreign  judgment,  and 
resulted  in  a  decision  adverse  to  the  plaintiff,  Emlu  W.  Burton. 
The  petition  alleged  that  the  plaintiff  sued  the  defendant,  Lyman 
A.  Williams,  as  administrator  of  the  estate  of  Frank  M.  Wil- 
liams, deceased,  in  the  Supreme  Court  of  the  District  of  Colum- 
bia, and  there  recovered  a  judgment  against  him  both  in  his 
representative  capacity  and  as  an  individual.  The  answer  was 
a  general  denial.  The  only  evidence  given  at  the  trial  was  a 
duly-authenticated  transcript  of  the  proceedings  in  the  original 
case.  From  this  record  it  appears  that  there  were  two  causes  of 
action  stated  in  the  declaration ;  one  being  exclusively  against  the 
estate  of  the  deceased,  and  the  other  being  of  such  a  character 
that  a  recovery  might  have  been  had  upon  it  against  the  de- 
fendant either  in  his  representative  or  personal  capacity.  But 
while  the  plaintiff  might,  in  our  opinion,  have  proceeded  against 
the  defendant  personally  upon  one  of  her  causes  of  action,  it 
is  entirely  certain  that  she  elected  not  to  pursue  that  course. 
The  evidence  is,  it  seems  to  us,  conclusive  that  she  sought  to 
charge  him  upon  both  demands  as  administrator,  and  not  other- 
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wise.  In  the  declaration  and  summons  the  defendant  is  de- 
scribed as  "  administrator/'  and  it  is  alleged  that  the  plaintiff's 
claims  are  (i)  for  money  loaned  to  P>ank  M.  Williams  in  his 
lifetime;  and  (2)  for  money  received  by  the  defendant,  as  ad- 
ministrator, for  plaintiff's  use.  The  substantive  averments  of 
the  declaration,  as  well  as  its  form  and  the  form  of  the  original 
writ,  gave  the  case  the  stamp  and  impress  of  a  suit  brought 
for  the  purpose  of  charging  the  assets  in  the  hands  of  the  ad- 
ministrator, and  for  no  other  purpose.  The  defendant,  in  his 
official  character,  filed  a  plea  in  the*  declaration ;  and  the  issue 
thus  formed  was  tried  to  a  jury,  who  returned  a  verdict  in  favor 
of  the  plaintiff  upon  both  causes  of  action.  Afterward  the 
court  overruled  defendant's  motion  for  a  new  trial,  and  made 
the  following  order :  "  This  case  coming  on  to  be  heard  upon 
the  defendant's  motion  for  a  new  trial,  and  the  same  having 
been  heard,  it  is  considered  that  said  motion  be,  and  the  same 
is  hereby,  overruled,  and  judgment  on  verdict  ordered;  but  it 
being  unknown  to  the  court  what  assets  and  claims  have  or 
shall  come  to  the  hands  of  the  defendant  to  be  administered,, 
and  regard  Being  had  to  the  whole  amount  of  said  assets,  and 
of  all  claims  lawfully  payable  out  of  the  same,  respectively,  it 
is  referred  to  the  auditor  of  this  court  to  ascertain  and  report 
the  same,  and  it  is  ordered  that  this  case  stand  over  to  await 
said  auditor's  report,  or  the  further  order  of  this  court."  Pur- 
suant to  this  order  the  auditor  made  a  report  from  which  it 
appears  that  the  defendant,  as  administrator,  had  in  his  hands 
money  and  property  more  than  sufficient  to  pay  all  the  indebt- 
edness of  the  intestate,  including  the  amount  found  by  the  jury 
to  be  due  to  the  plaintiff.  Upon  consideration  of  this  report 
the  court  rendered  the  following  judgment :  "And  now  comes 
here  the  plaintiff,  by  her  attorney,  and  prays  judgment  of  her 
demand  against  the  defendant  on  the  report  of  the  auditor  in 
this  case;  and  it  appearing  by  the  said  report  that  the  admin- 
istrator had  in  his  hands  assets  of  deceased's  estate  more  than 
sufficient  to  pay  the  plaintiff's  demand,  interest,  and  costs,  and 
no  cause  having  been  shown  to  the  contrary,  it  is  considered 
that  the  plaintiff  recover  against  the  defendant  nine  hundred 
dollars  ($900),  with  interest  on  $100  from  the  31st  day  of  May, 
1893,  and  on  $800  from  the  ist  day  of  July,  1893, —  being  the 
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money  payable  by  him  to  the  plaintiff  by  reason  of  the  prem- 
ises,—  together  with  her  costs  of  suit,  to  be  taxed  by  the  clerk, 
and  have  execution  thereof  against  the  assets  in  the  hands  of 
the  defendant,  if  any  there  be,  and,  if  none,  then  out  of  his  own 
goods  and  chattels,  lands  and  tenements."  It  does  not  appear 
that  execution  was  ever  issued  upon  the  judgment,  or  that 
Williams  has  converted  to  his  own  use  any  of  the  assets  of  the 
estate.  Neither  does  it  appear  that  he  is  a  resident  of  this 
State,  or  that  such  assets,  or  any  part  of  them,  have  been 
brought  here.  The  plaintiff's  cause  of  action,  as  shown  by  her 
petition,  is  grounded  upon  the  bare  fact  that  she  recovered  in 
the  Supreme  Court  of  the  District  of  Columbia  the  judgment 
above  set  out.  This  was  plainly  insufficient,  and  the  trial  court 
was  right  in  so  deciding.  That  there  can  be  no  recovery 
against  the  defendant,  either  in  his  representative  or  personal 
character,  under  the  circumstances  here  disclosed,  is,  we  be- 
lieve, a  proposition  upon  which  the  authorities  are  agreed.  The 
grant  of  administration  extended  as  matter  of  right  only  to 
the  assets  found  in  the  District  of  Columbia,  and  the  defendant 
was,  therefore,  not  suable  in  his  representative  capacity  in  this 
State.  The  law  upon  the  subject  is  very  clearly  stated  in 
Vaughan  v.  Northup  (15  Pet.  i,  10  L.  ed.  639).  The  question 
being  whether  an  administrator  or  executor  is  liable  to  be  sued 
in  his  official  character  outside  of  the  jurisdiction  from  which 
his  authority  was  derived,  Mr.  Justice  Story,  delivering  judg- 
ment, said :  "  We  are  of  opinion,  both  upon  principle  and  au- 
thority, that  he  is  not.  Every  grant  of  administration  is  strictly 
confined  in  its  authority  and  operation  to  the  limits  of  the  terri- 
tory of  the  government  which  grants  it,  and  does  not,  de  jure, 
extend  to  other  countries.  It  cannot  confer,  as  a  matter  of 
right,  any  authority  to  collect  assets  of  the  deceased  in  any 
other  State;  and  whatever  operation  is  allowed  to  it  beyond 
the  original  territory  of  the  grant  is  a  mere  matter  of  comity, 
which  every  nation  is  at  liberty  to  yield  or  withhold  according 
to  its  own  policy  and  pleasure,  with  reference  to  its  own  insti- 
tutions and  interests  of  its  own  citizens.  On  the  other  hand, 
the  administrator  is  exclusively  bound  to  account  for  all  of 
the  assets  which  he  receives  under  and  in  virtue  of  his  admin- 
istration, to  the  proper  tribunals  of  the  government  from  which 
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he  derives  his  authority ;  and  the  tribunals  of  other  States  have 
no  right  to  interfere  with  or  to  control  the  application  of  those 
assets  according  to  the  lex  loci.  Hence  it  has  become  an  es- 
tablished doctrine  that  an  administrator  appointed  in  one  State 
cannot,  in  his  official  capacity,  sue  for  any  debts  due  to  his  in- 
testate in  the  courts  of  another  State,  and  that  he  is  not  liable 
to  be  sued  in  that  capacity  in  the  courts  of  the  latter  by  any 
creditor  for  any  debts  due  there  by  his  intestate."  Other  cases 
illustrating  the  doctrine  thus  stated  are  5*^0^3^  v.  Thrasher  (47 
U.  S.  44,  12  L.  ed.  337)  ;  Johnson  v.  Powers  (139  U.  S.  156,  11 
Sup.  Ct.  525,  35  L.  ed.  112)  ;  Turner  v.  Risor  (54  Ark.  33,  15 
S.  W.  13)  ;  Jefferson  v.  Beall  (117  Ala.  436,  23  So.  44,  67  Am. 
St.  Rep.  177) ;  Hedenberg  v.  Hedenberg  (46  Conn.  30,  33 
Am.  Rep.  10) ;  Judy  v.  Kelley  (11  111.  213,  50  Am.  Dec.  455)  ; 
Braithwaite  v.  Harvey  (14  Mont.  208,  36  Pac.  38,  27  L.  R.  A. 
loi,  43  Am.  St.  Rep.  625) ;  Davis  v.  Smith  (5  Ga.  274,  47  Am. 
Dec.  279).  The  authority  of  the  defendant  as  administrator 
being  limited  to  the  property  of  the  deceased  within  the  Dis- 
trict of  Columbia,  the  judgment  in  suit  was,  in  legal  effect,  an 
adjudication  for  the  satisfaction  of  plaintiff's  claim  out  of  such 
property.  In  other  words,  it  was  a  direction  to  the  defendant 
to  make  payment  of  the  amount  found  due  by  the  jury  out  of 
the  property  which  he  held  in  trust.  (McGarvey  v.  Darnall 
[111.  Sup.],  25  N.  E.  1005,  10  L.  R.  A.  861.)  What  was  in 
substance  a  judgment  against  a  specific  fund  under  the  control 
of  the  Supreme  Court  of  the  District  of  Columbia  cannot  be 
transformed  by  the  courts  of  this  State  into  a  judgment  against 
another  and  different  fund.  We  are  aware  of  the  provision  of 
our  statute  (§  337,  chap.  23,  Comp.  Stat.  1901)  authorizing  for- 
eign executors  and  administrators  to  sue  in  this  State,  but  we 
are  entirely  satisfied  that  the  right  to  sue  does  not  imply  lia- 
bility to  be  sued.  (Vaughan  v.  Northup,  15  Pet.  i,  10  L.  ed. 
639;  Greer  v.  Ferguson,  56  Ark.  324,  19  S.  W.  966.) 

We  come  now  to  the  contention  of  counsel  that  the  judgment 
sued  on  was  a  personal  judgment  against  Lyman  A.  Williams, 
and  evidenced  a  debt  due  from  him  to  the  plaintiff.  Consid- 
ered in  the  light  of  the  whole  record,  it  is  very  evident  that  the 
judgment  was  not  against  Williams  in  his  personal  capacity. 
The  issue  formed  by  the  pleadings  and  tried  by  the  jury  was 
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whether  the  defendant  was  liable  to  the  plaintiff  as  adminis- 
trator. It  was  not  alleged  in  the  declaration  that  the  defendant 
was  liable  personally.  That  question  was  neither  presented  for 
trial  nor  tried,  and  consequently  a  determination  of  it  would 
bind  no  one.  {Austin  v.  Munroe,  47  N.  Y.  360;  Van  Cott  v. 
Prentice,  104  id.  45,  10  N.  E.  257.)  Nothing  appearing  to  the 
contrary,  it  may,  perhaps,  be  presumed  that  the  Supreme  Court 
of  the  District  of  Columbia  possessed  the  authority  which  it 
assumed  to  exercise  in  awarding  execution  against  the  indi- 
vidual property  of  the  defendant  in  case  sufficient  property  of 
the  deceased  could  not  be  found.  (Bank  v.  Griswold,  50  Nebr. 
7S3>  70  ^"^^  W.  376.)  But  certainly  the  award  of  execution  in 
that  form  did  .not  make  the  judgment  a  general  judgment 
against  the  defendant  in  his  personal  capacity.  The  provision 
in  regard  to  the  issue  and  levy  of  execution  pertains  to  the 
remedy.  It  relates  to  the  execution  of  the  judgment.  It  is, 
in  substance,  a  declaration  that  the  judgment  which  was  ren- 
dered against  the  administrator,  and  established  a  liability 
against  him  alone,  might  be  enforced,  if  assets  of  the  estate 
could  not  be  reached,  by  seizing  the  individual  property  of  the 
administrator. 
The  judgment  is  right,  and  is  affirmed. 


Kelly  vs.  Stevenson  et  al. 

[Supreme  Court  of  Minnesota,  Jan.  17,  1902;  85  Minn.  247,  88  N.  W.  739I 

Will  —  Revocation  —  Marriage. 

The  will  of  a  woman  is  not  revoked  by  her  subsequent  marriage.    The 
rule  of  the  common  law  to  the  contrary  has  been  abrogated  by  the 
statute  conferring  upon  married  women  testamentary  capacity. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Hennepin  county ;  David  F.  Simp- 
son, Judge.     . 
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Action  by  John  Kelly  against  Clara  Stevenson  and  others. 
From  a  judgment  of  the  District  Court  affirming  decree  of  the 
Probate  Court,  Kelly  appeals. 

Affirmed. 

B.  W,  Smith,  for  appellant. 

Harold  Smith  and  Smith  &  Smith,  for  respondents. 

Start,  C.  J. —  On  August  i6,  i8go,  Christine  Erickson,  an  un- 
married woman,  and  a  resident  of  the  city  of  Minneapolis,  this 
State,  duly  executed  her  last  will.  Thereafter,  and  on  January 
7,  1899,  she  intermarried  with  the  appellant  herein,  and  con- 
tinued to  reside  in  Minneapolis  until  July  29,  1900,  when  she 
died.  There  was  no  issue  of  the  marriage.  Her  will  was  ad- 
mitted to  probate  by  the  decree  of  the  Probate  Court  of  the 
county  of  Hennepin,  and  the  appellant  appealed  from  the  de- 
cree to  the  District  Court,  which  affirmed  it.  The  appellant 
then  made  a  motion  for  a  new  trial,  and  appealed  to  this  court 
from  an  order  denying  his  motion.  Such,  briefly  stated,  is  the 
record  in  this  case,  and  the  sole  question  for  our  consideration 
is  whether  the  will  of  a  single  woman  is  revoked  by  her  subse- 
quent marriage  by  virtue  of  Gen.  Stat.  1894  (§  4430),  which 
reads  thus :  "  No  will  nor  any  part  thereof  shall  be  revoked, 
unless  by  burning,  tearing,  cancelling  or  obliterating  the  same, 
with  the  intention  of  revoking  it,  by  the  testator,  or  by  some 
person  in  his  presence,  and  by  his  direction;  or  by  some  will, 
codicil  or  other  writing,  signed,  attested  and  subscribed  in  the 
manner  provided  for  the  execution  of  a  will.  Provided  that 
nothing  contained  in  this  section  shall  prevent  the  revocation 
implied  by  law  from  subsequent  change  in  the  condition  or 
circumstances  of  the  testator."  At  common  law  the  marriage 
of  a  woman  revoked,  unless  the  right  to  dispose  of  her  property 
during  coverture  was  reserved  by  her  by  an  antenuptial  marriage 
settlement,  her  will,  previously  made,  for  the  reason  that  a  mar- 
ried woman  had  no  testamentary  capacity,  and  her  incapacity 
to  make  a  valid  will  prevented  her  from  altering  by  a  codicil, 
or  a  new  will,  or  in  any  manner,  a  will  made  before  marriage. 
Her  marriage  destroyed  her  testamentary  capacity  and  the  am- 
bulatory character  of  her  antenuptial  will;  hence  the  common 
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law  necessarily  implied  a  revocation  of  her  will  from  her  sub- 
sequent marriage,  otherwise  her  pre-existing  will  would  be  an 
unalterable  disposition  of  her  property.  This  rule  of  the  com- 
mon law  was  in  force  in  this  State  by  virtue  of  the  statute  as 
to  the  revocation  of  wills  by  implication 'until  March  6,  1869, 
for  the  reason  that  prior  to  that  date  married  women  had  no 
absolute  testamentary  capacity,  but  only  a  qualified  capacity, 
depending  on  the  will  of  the  husband,  as  provided  by  Rev. 
Stat.  1851,  chap.  53,  §  i,  and  Gen.  Stat.  1866,  chap.  47,  §  i, 
which,  so  far  as  here  material,  read  as  follows :  "Any  married 
woman  may  devise  and  dispose  of  any  real  or  personal  prop- 
erty held  by  her,  or  to  which  she  is  entitled  in  her  own  right, 
by  her  last  will  and  testament  in  writing,  and  may  alter  and 
revoke  the  same  in  like  manner  as  if  she  was  unmarried;  pro- 
vided that  no  such  will,  alteration  or  revocation  shall  be  of  any 
validity  without  the  consent  of  the  husband  of  such  married 
woman,  in  writing,  annexed  to  such  will,  alteration  or  revoca- 
tion, and  attested  and  subscribed  and  to  be  proven  and  recorded 
in  like  manner  as  a  last  will  and  testament  is  required  to  be 
witnessed,  proven  and  recorded."  The  Legislature,  however, 
by  an  act  approved  March  6,  1869,  expressly  repealed  this 
proviso  (see  Laws  1869,  chap.  61,  §  i),  and  thereby  placed 
married  women  and  married  men  upon  a  basis  of  equality  as  to 
testamentary  capacity  by  giving  to  the  former  the  same  abso- 
lute testamentary  capacity  as  if  she  were  unmarried.  The  mere 
fact  of  the  marriage  of  a  man  does  not  now,  nor  never  did  at 
common  law,  revoke  his  will  previously  made.  {Hulett  v. 
Carey,  66  Minn.  327,  69  N.  W.  31,  31  L.  R.  A.  384,  61  Am. 
St.  Rep.  419.)  Why,  then,  should  marriage  revoke  the  ante- 
nuptial will  of  a  woman,  and  not  that  of  a  man,  now  that  she 
retains  unimpaired  by  her  marriage  her  testamentary  capacity 
precisely  as  a  man  does?  Why,  in  view  of  this  equality  of 
testamentary  capacity  and  of  legal  personality  of  married  men 
and  women,  should  it  be  held  that  if  a  married  man  dies  with- 
out issue,  leaving  a  will  made  before  his  marriage,  his  widow 
shall  have  only  so  much  of  his  estate  as  the  law  secures  to  her 
in  cases  where  the  husband  dies  testate,  but,  if  the  wife  dies 
under  similar  circumstances,  her  husband  shall  take  the  whole 
of  her  estate,  notwithstanding  her  pre-existing  will? 


KELLY  V.  STEVENSON  ET  AL.  395 

The  only  answer  which  is  or  can  be  made  to  these  questions 
is  that  the  common-law  rule  that  marriage  revoked  a  woman's 
will  previously  made  is  still  a  part  of  the  law  of  this  State. 
But  the  reason  upon  which  this  rule  was  based  no  longer  exists 
in  this  State,  hence  the  rule  itself  ought  to  cease,  in  accordance 
with  the  maxim  of  the  common  law  that,  when  the  reason  of 
any  particular  rule  or  law  ceases,  so  does  the  law  itself.  Ac- 
cordingly, it  has  been  held  in  other  States  having  statutes  simi- 
lar to  our  own,  as  to  the  testamentary  capacity  of  married 
women,  that  the  will  of  a  feme  sole  is  not  revoked  by  her  mar- 
riage for  the  reason  that  the  rule  of  the  common  law  to  the 
contrary  has  been  rendered  inapplicable  by  the  statute  giving 
to  her  absolute  testamentary  capacity.  {In  re  Ward's  Will,  yo 
Wis.  251,  35  N.  W.  731,  5  Am.  St.  Rep.  174;  Noyes  v.  South- 
worth,  55  Mich.  173,  20  N.  W.  891,  54  Am.  Rep.  359;  Fellows 
V.  Allen,  60  N.  H.  439,  49  Am.  Rep.  328;  In  re  Hunt,  81  Me. 
275,  17  Atl.  68;  Morton  v.  Onion,  45  Vt.  145;  In  re  Tuller^s 
Will,  79  111.  99,  22  Am.  Rep.  164 ;  Webb  v.  Jones,  36  N.  J.  Eq. 
163.  See  also  Colcord  v.  Conroy,  40  Fla.  97,  23  So.  561.) 
In  each  of  the  States  of  Wisconsin,  Michigan,  New  Hampshire, 
and  Maine,  the  statutory  provision  as  to  the  revocation  of  wills 
by  implication  is  substantially  the  same  as  in  our  own  State, 
and  the  courts  of  those  States,  in  the  cases  we  have  cited,  have 
held  in  opinions  clear  and  convincing  that  the  common-law 
rule  as  to  the  effect  of  the  marriage  of  a  woman  upon  her  pre- 
existing will  is  rendered  inapplicable  by  the  statutes  giving  to 
married  women  unqualified  testamentary  capacity.  The  other 
cases  cited  also  fully  support  this  proposition.  In  fact,  the 
courts  in  all  jurisdictions  where  the  question  has  arisen  have 
so  held  with  practical  unanimity  upon  the  ground  that,  the 
reasons  for  the  rule  of  the  common  law  having  ceased  to  exist, 
the  rule  itself  also  ceased.  The  case  of  Swan  v.  Hammond 
(138  Mass.  45,  52  Am.  Rep.  255),  however,  is  a  notable  excep- 
tion, for  in  that  case  it  was  held  that  the  marriage  of  a  woman 
revoked  her  will,  notwithstanding  a  statute  giving  to  married 
women  testamentary  capacity.  Neither  the  doctrine  nor  the 
reason  of  that  decision  has  been  accepted  by  the  courts  whose 
decisions  we  have  cited.  Nor  are  we  willing  to  follow  it,  not- 
withstanding our  great  respect  for  the  court  which  gave  it,  for 
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it  is  not  in  harmony  with  the  letter  or  spirit  of  our  statutes  as 
to  the  equality  of  men  and  women  with  reference  to  testa- 
mentary capacity  and  property  rights.  Upon  principle  and  the 
great  weight  of  judicial  authority  we  must  hold  that  the  mar- 
riage of  a  woman  in  this  State  does  not  revoke  her  antenuptial 
will  unless  the  question  is  foreclosed  by  the  decision  of  this 
court  in  the  case  of  Hulett  v.  Carey  (66  Minn.  327,  69  N.  W. 
31,  34  L.  R.  A.  384,  61  Am.  St.  Rep.  419).  It  is  here  claimed 
by  the  appellant  that  the  logic  of  that  decision  necessarily  leads 
to  the  conclusion  that  the  common-law  rule  as  to  the  effect  of 
marriage  upon  a  woman's  existing  will  is  still  in  force  in  this 
State.  It  is  true  that  language  is  used  in  the  opinion  in  that 
case  indicating  that  courts  ought  to  be  very  conservative  in 
holding  that  a  rule  of  the  common  law  is  abrogated  whenever 
the  reason  upon  which  it  is  based  ceases  to  exist.  But  it  was 
not  held  that  a  common-law  rule  can  be  abrogated  or  rendered 
inapplicable  only  by  an  express  act  of  the  Legislature ;  on  the 
contrary,  the  opinion  expressly  states :  "  We  do  not  wish  to 
be  understood  as  intimating  that  no  condition  of  legislation 
upon  the  subject  of  the  rights  of  married  women  in  the  estates 
of  their  husbands  would  effect  by  implication  a  change  of  the 
common-law  rule  "  that  the  will  of  a  man  is  not  revoked  by 
his  subsequent  marriage  alone,  but  only  by  his  marriage  and 
birth  of  issue.  The  question  then  before  the  court  was  whether 
our  statute  making  the  wife  the  heir  of  the  husband  in  case  he 
died  leaving  no  issue  modified  this  common-law  rule,  so  that 
marriage  alone  would  now  revoke  his  will.  It  was  urged  in 
support  of  the  claimed  modification  that,  inasmuch  as  a  widow 
may  now  inherit  from  her  husband,  therefore  marriage  alone 
effects  the  same  change  in  the  condition  or  circumstances  of 
the  husband  as  was  effected  under  the  common-law  rule  by  his 
marriage  and  the  birth  of  issue.  But  the  court,  in  view  of  the 
main  reason  upon  which  the  rule  was  based,  and  of  the  very 
liberal  provision  made  by  statute  for  the  widow  independently 
of  any  act  of  her  husband,  held  that  the  fact  that  the  wife  was 
the  heir  of  the  husband  in  certain  contingencies  did  not  so 
change  the  common-law  rule  that  his  marriage  alone  would 
revoke  by  implication  his  will.  That  is,  the  court  refused  to 
make  a  new  rule.     It  is  to  be  noted  that  the  court  did  not  hold 


KELLY  V.  STEVENSON  ET  AL.  397 

that  the  reason  for  the  common-law  rule  had  ceased  to  exist, 
and,  regardless  of  that  fact,  refuse  to  give  eflfect  to  the  maxim, 
"  Cessante  ratione"  On  the  contrary,  the  court  based  its  de- 
cision in  part  upon  the  continued  existence  of  the  reason  for 
the  rule,  and  held  that  in  view  of  such  reason  and  the  very 
liberal  statutory  provisions  securing  to  the  widow  absolute 
property  rights  in  her  husband's  estate,  she  did  not  occupy, 
within  the  meaning  of  the  rule,  the  same  position  as  issue 
would;  hence  the  rule  was  not  modified  by  the  statute  making 
her  a  contingent  heir  of  her  husband.  Again,  the  Hulett  case 
is  further  diflFerentiated  from  this  case  by  the  fact  that  the  abro- 
gation in  this  State  of  the  common-law  rule  here  invoked  by 
the  appellant  does  not  alone  depend  upon  an  application  of  the 
maxim,  "  Cessante  ratione"  The  Legislature,  by  Laws  1869, 
chap.  61,  §  I,  expressly  repealed  the  proviso  to  Gen.  Stat.  1866, 
chap.  47,  §  I,  which  expressly  deprived  a  married  woman  of 
all  independent  testamentary  capacity.  Now,  it  was  not  the 
marriage  itself  which  at  common  law  revoked  a  woman's  will ; 
it  was  not  the  mere  fact  that  she  had  ceased  to  be  a  maid,  and 
had  become  a  wife;  but  her  testamentary  capacity  incident  to 
her  marriage  was  the  destroying  power  which  worked  that  re- 
sult, for  by  the  common  law  such  result  could  be  avoided,  and 
her  testamentary  capacity  preserved,  by  an  antenuptial  agree- 
ment reserving  to  her  the  power  to  dispose  of  her  separate 
property  as  if  sole.  (Bradish  v.  Gibbs,  3  Johns.  Ch.  523.) 
Therefore,  when  the  Legislature  expressly  repealed  the  statute 
which  then  only  prevented  married  women  from  having  the 
same  testamentary  capacity  as  they  had  before  marriage,  it  by 
necessary  implication  repealed  the  common-law  rule,  and  pre- 
served to  them  their  testamentary  capacity,  exactly  as  an  ante- 
nuptial agreement  would  have  done  at  common  law.  If  the 
subsequent  marriage  of  a  woman  does  not  revoke  her  will 
where  her  testamentary  capacity  is  reserved  to  her  by  an  ante- 
nuptial agreement,  necessarily  the  same  result  follows  when 
the  statute  expressly  continues  such  capacity  unimpaired  by 
her  marriage.  It  also  follows,  for  the  reasons  stated,  that  this 
case  is  not  ruled  by  the  Hulett  case,  except  that  it  is  conclusive 
against  the  claim  of  the  appellant  that  the  fact  that  the  husband 
is  now  the  contingent  heir  of  his  wife  makes  the  marriage  of  a 
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woman  such  a  change  in  her  conditions  or  circumstances  as  to 
revoke  her  existing  will  by  implication  of  law.    We,  therefore, 
hold  that  the  will  of  a  woman  is  not  revoked  by  her  subsequent 
marriage. 
Order  affirmed. 


Ledebuhr  vs.  Wisconsin  Trust  Co.  of  Milwaukee. 
[Supreme  Court  of  Wisconsin,  Jan.  7,  1902;  112  Wis.  657,  88  N.  W.  607.] 

Mutual  Benefit  Societies  —  Certificate  —  Designation  of 
Beneficiary  —  Appointment  by  Will  —  Probate  Court  — 
Jurisdiction  —  By-Laws  —  Action  —  Defenses  —  Costs. 

1.  Where  the  benefit  certificate  was  payable  to  the  friend  of  the  insured 

whom  he  might  designate  in  his  will,  the  person  so  named  stands 
as  if  his  name  were  written  into  the  certificate,  so  that  he  takes 
thereunder  instead  of  under  the  will,  and  cannot  resort  to  the 
Probate  Court  to  recover  the  insurance  money. 

2.  Where,  in  an  action  on  a  benefit  certificate,  the  association  issuing  it 

conceded  its  liability,  it  thereby  waived  any  defense  that  could 
have  been  made  to  the  claim  for  the  money. 

3.  Where  a  benefit  certificate  issued  by  a  mutual  benefit  association  was 

payable  to  the  insured's  friend  whom  he  might  designate  in  his 
will,  such  certificate  waived  any  by-law  requiring  the  designation  of 
a  different  beneficiary,  or  in  a  different  manner. 

4.  The  fact  that  the  charter  of  the  association  required  the  beneficiary 

to  be  named  in  the  certificate  constitutes  no  defense  to  the  action 
on  the  certificate. 

5.  Where  a  benefit  certificate  was  payable  to  insured's  friend  whom  he 

might  designate  in  his  will,  and  in  such  will  he  gave  the  insurance 
money  to  a  certain  person  with  the  express  understanding  that  he 
should  pay  certain  notes,  the  appointment  and  a  realization  on  the 
certificate  carries  therewith  an  obligation  to  pay  the  debts  specified, 
which  any  one  interested  may  enforce. 

6.  In  an  action  on  the  certificate,  to  which  the  administrator  of  the  in- 

sured's estate  was  a  party,  claiming  the  insurance  as  part  of  the 
estate,  on  which  the  association  admitted  its  liability,  the  plaintiff, 
being  entitled  to  the  money,  is  entitled  to  his  taxable  costs,  to  be 
paid  out  of  the  estate  of  the  insured. 

Appeal  from  Superior  Court,  Milwaukee  county;  Orin  T. 
Williams,  Judge. 
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Action  by  Charles  Ledebuhr  against  the  Grand  Grove  of  Wis- 
consin of  the  Order  of  Druids  and  the  Wisconsin  Trust  Com- 
pany of  Milwaukee,  as  administrator  of  the  estate  of  Albert  C. 
Krueger,  deceased,  and  others,  interpleaded  as  defendants.  From 
a  judgment  iff  favor  of  the  administrator,  plaintiff  appeals. 

Reversed. 

Action  to  recover  on  a  benefit  certificate.  The  action  was  com- 
menced by  the  plaintiff  against  the  order  issuing  the  certificate, 
the  Grand  Grove  of  Wisconsin  of  the  Order  of  Druids,  such 
certificate  having  matured  by  the  death  of  the  assured,  Albert 
C.  Krueger.  Subsequently  the  administrator  with  will  annexed, 
and  the  heirs  of  Krueger,  were  interpleaded  as  defendants.  Upon 
the  trial  the  order  admitted  its  liability  for  the  sum  of  $i,ooo, 
paid  the  money  into  court,  and  asked  to  be  discharged  from 
further  liability.  The  court  found  the  following  facts  among 
others  not  necessary  to  mention :  The  Grand  Grove  of  the  Order 
of  Druids  of  the  State  of  Wisconsin  is  a  mutual  benefit  associa- 
tion duly  organized  under  the  laws  of  the  State  of  Wisconsin 
and  authorized  to  furnish  life  insurance  to  its  members  upon 
the  assessment  plan.  Its  constitution  and  by-laws  provide,  among 
other  things,  that  the  purpose  of  the  death  fund  is  to  secure  to 
the  heirs  of  a  deceased  member  the  sum  of  $i,ooo  at  his  decease, 
and  that  for  such  purpose  there  shall  be  issued  to  such  member, 
by  the  grand  lodge  of  the  order,  a  mortuary  fund  certificate, 
naming  the  person  or  persons  who  shall  be  entitled  to  receive  the 
money.  The  certificate  in  question  provided  that  the  order  should 
pay,  upon  the  death  of  the  assured  and  satisfactory  evidence 
thereof,  the  sum  of  $i,ooo  to  his  friend  whom  he  might  designate 
in  his  last  will  and  testament.  The  constitution  and  by-laws  of 
the  company  further  required  payment  of  the  $i,ooo  to  be  made 
to  the  person  named  in  the  mortuary  fund  certificate.  Krueger 
died  June  17,  1896,  testate.  His  will  contained  the  following 
provision:  "After  the  payment  of  my  debts  and  funeral  ex- 
penses, I  give  and  bequeath  to  my  friend,  Chas.  Ledebuhr,  all 
my  personal  estate  which  I  now  own  or  which  may  afterward 
come  into  my  lawful  possession,  also  $1,000  insurance  money  by 
Teutonia  Hain  No.  8,  V.  A.  O.  D.,  with  the  express  understand- 
ing that  said  Chas.  Ledebuhr  pay  the  notes  which  I  owe  to  people 
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I  have  on  list  attached  to  this  my  last  will  and  testament."  Lede- 
buhr  was  named  in  the  will  as  executor.  Upon  the  trial  the  de- 
fendant insurance  order  admitted  its  liability  for  the  sum  of 
$i,ooo  and  paid  the  money  into  court  for  the  benefit  of  whomso- 
ever the  court  might  decide  was  entitled  thereto,  and  requested 
to  be  relieved  from  further  liability.  Ledebuhr  presented  the 
will  of  Krueger  to  the  proper  Probate  Court  and  it  was  duly 
established.  He  declined  to  act  as  executor  and  thereupon  the 
Wisconsin  Trust  Company  was  duly  appointed  administrator 
with  the  will  annexed,  and  it  duly  qualified.  The  Probate  Court 
has  ample  jurisdiction  to  determine  the  rights  of  the  parties  in- 
terested in  Krueger's  estate.  Numerous  claims  have  been  filed 
in  the  Probate  Court,  and  the  administration  of  the  estate  is 
still  in  progress.  Krueger  left  heirs-at-law.  Subsequent  to  the 
commencement  of  the  proceedings  in  the  Probate  Court  this  action 
was  commenced. 

Upon  such  facts  the  court  concluded,  as  matters  of  law,  as 
follows :  The  certificate  issued  by  the  Grand  Grove  of  the  Order 
of  Druids  is  null  and  void  and  of  no  effect,  and  the  plaintiff  s 
complaint  should  be  dismissed.  Said  order,  having  admitted  its 
liability  for  the  sum  of  $i,ooo  and  paid  it  into  court  in  satis- 
faction of  all  indebtedness,  is  discharged.  The  heirs-at-law  of 
Krueger,  who  are  defendants  in  the  action,  have  no  right,  title, 
or  interest  in  the  fund  and  their  claim  is  dismissed.  The  sum 
of  $i,ooo  passed  to  the  estate  of  Krueger  and  should  be  admin- 
istered in  the  Probate  Court  pursuant  to  his  will.  The  admin- 
istrator with  the  will  annexed  is  entitled  to  the  custody  of  the 
fund,  which  should  be  paid  to  him,  less  $6.20  costs  of  entering 
judgment.     Neither  party  to  this  action  is  allowed  costs. 

Richard  Eisner  (Adolph  Huebschmann,  of  counsel),  for  ap- 
pellant. 

Julius  E.  Roehr,  for  respondent. 

Marshall,  J.  (after  stating  the  facts). —  The  record  before  us 
presents  some  singular  features.  We  are  unable  to  discover,  with 
certainty,  the  theory  upon  which  the  court  proceeded  in  deciding 
either  matters  of  fact  or  of  law.    Notwithstanding  the  insurance 
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association  conceded  its  liability  on  the  certificate  and  paid  the 
money  called  for  by  it  into  court,  and  the  plaintiff,  by  the  terms 
thereof,  if  any  one,  was  entitled  to  the  fund  the  same  as  if  his 
name  were  written  into  the  certificate  as  beneficiary,  subject  to 
the  burden  of  paying  certain  debts  of  the  testator  mentioned  in 
the  will,  and  the  action  was  at  law,  costs  being  recoverable  by 
some  party  to  the  action  as  a  matter  of  right,  it  was  held  that 
the  certificate  was  void  absolutely,  costs  were  denied  to  any 
party,  the  money  was  ordered  turned  over  to  the  administrator 
with  the  will  annexed  to  be  administered  as  part  of  Krueger's 
estate,  and  the  association  was  discharged  from  further  liabil- 
ity. The  judgment  cannot  be  justified  upon  the  doctrine  of 
cases  holding  a  life  insurance  certificate  or  policy  good  as  a 
claim  against  the  company  though  the  desig^tion  of  the  bene- 
ficiary under  it  is  void  because  in  violation  of  some  statute 
prohibiting  such  a  designation,  or  of  sound  public  policy,  be- 
cause the  learned  court  held  the  certificate  void  absolutely. 
Under  the  circumstances  it  was  quite  considerate  of  the  rights 
of  the  association  that  it  was  let  out  of  court  without  further 
liability  than  the  $i,ooo  paid  upon  the  certificate.  The  money, 
evidently,  was  not  paid  as  a  mere  donation  to  be  disposed  of 
by  the  court  according  to  equity.  The  court  did  not  sit  to 
decide  the  controversy  upon  the  facts  as  a  mere  tribunal  of 
arbitration.  The  rights  of  the  parties  were  submitted  to  it  for 
an  adjudication  on  the  law  applicable  to  the  undisputed  facts. 
Plaintiff  was  rightly  in  court  or  he  was  not.  The  action  was 
at  law.  Some  one  was  entitled  to  the  insurance  money  as  a 
matter  of  right,  and  the  judgment  should  have  been  rendered 
accordingly,  with  the  statutory  incident  as  to  costs,  which  the 
court  had  no  authority  to  withhold. 

The  plaintiff,  if  entitled  to  the  insurance  money  at  all,  was 
entitled  to  it  under  the  certificate,  not  under  the  will.  The 
certificate  contained  a  power  of  appointment  by  will  as  to  who 
should  be  the  beneficiary  thereof.  That  power  was  executed, 
the  plaintiff  being  named  as  beneficiary.  The  establishment 
of  the  will  was  of  no  significance  to  him  except  as  showing 
a  valid  exercise  of  the  power.  Upon  the  will  being  established 
appellant  stood  for  all  purposes  as  if  his  name  were  written 
into  the  certificate  in  place  of  the  power  of  appointment.  The 
Vol.  VII —  26 
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principle  is  familiar  that  the  appointee  under  a  power  takes 
under  the  instrument  creating  the  power,  not  under  that  exe- 
cuting it.  His  title  rests  upon  the  act  creating  the  power  and 
takes  effect  as  if  created  by  the  original  instrument.  {Doolittle 
V.  Lewis,  7  Johns.  Ch.  45,  11  Am.  Dec.  389;  18  Am.  &  Eng. 
Encyc.  of  Law,  p.  925.)  An  eminent  text- writer  states  the  rule 
thus :  It  is  a  rule  of  universal  application  that,  "  when  one 
takes  an  estate  by  the  execution  of  a  power,  it  is,  to  all  in- 
tents, as  if  he  took  by  the  deed  which  created  the  power,  and 
his  conveyance  had  been  inserted  in  that,  instead  of  coming 
to  him  mediately  through  the  one  holding  the  power."  (2  Washb. 
Real  Prop,  [sth  ed.],  p.  690.) 

From  the  foregoing  it  is  easily  seen  that  appellant's  position 
was  not  that  of  beneficiary  under  the  will  of  Krueger,  but  un- 
der the  certificate.  The  jurisdiction  of  the  County  Court  was 
a  proper  resort  for  the  establishment  of  the  will;  but  if  ap- 
pellant, because  of  his  appointment  in  the  will,  legally  became 
the  beneficiary  of  the  insurance  money,  he  had  no  more  right 
to  resort  to  the  Probate  Court  to  recover  the  same  because 
he  was  beneficiary  by  testamentary  appointment,  than  he  would 
have  had  had  he  been  named  as  such  in  the  certificate.  As- 
suming that  he  was  properly  named  as  beneficiary,  the  claim 
under  the  certificate  formed  no  part  of  the  estate  of  Krueger 
for  administration  in  the  Probate  Court,  and  the  decision  as 
to  the  jurisdiction  of  that  court  over  the  subject  of  this  action 
was  erroneous  or  immaterial. 

It  is  not  claimed  that  any  statute  or  rule  of  public  policy 
stood  in  the  way  of  Krueger  making  appellant  the  beneficiary 
of  his  insurance.  So  it  would  seem  that  the  concession  of  lia- 
bility on  the  part  of  the  association  waived  any  defense  that 
could  have  been  made  to  his  claim,  and  entitled  him  to  recover. 
But  he  was  so  entitled  regardless  of  such  concession.  If  the 
naming  of  the  plaintiff  as  beneficiary  at  all,  or  in  the  manner 
adopted,  was  a  mere  violation  of  a  by-law,  the  insurance  con- 
tract, for  the  purposes  thereof,  waived  such  by-law.  The  prin- 
ciple is  well  established  and  has  been  frequently  applied  by 
this  and  other  courts,  that  in  the  absence  of  fraud,  the  pro- 
visions of  a  certificate  or  policy  of  insurance  will  prevail  over 
any  mere  by-law  with  which  it  may  conflict,  even  though  the 
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application  for  the  certificate  or  policy  expressly  stipulates  that 
the  by-laws  of  the  company  issuing  it  constitute  a  part  of  the 
insurance  contract.  {Morrison  v.  Insurance  Co.,  59  Wis.  162, 
18  N.  W.  13;  McCoy  V.  Association,  92  Wis.  577,  583,  66  N. 
W.  697,  47  L.  R.  A.  681 ;  Davidson  v.  Society,  39  Minn.  303,  39 
N.  W.  803,  I  L.  R.  A.  482;  Insurance  Co.  v.  Keyser,  32  N.  H. 
313,  64  Am.  Dec.  375.) 

We  are  unable  to  determine  definitely  from  the  record  whether 
the  court  decided  that  the  designation  of  appellant  as  beneficiary 
was  a  violation  of  the  by-laws  of  the  association,  only,  or  a  vio- 
lation of  the  charter,  or  whether  it  was  a  violation  of  both. 
But  if  the  charter  itself  required  the  beneficiary  to  be  named 
in  the  certificate,  then  the  rule  applies  that  the  defense  of 
ultra  vires  cannot  be  used  to  defeat  a  claim  against  a  corpora- 
tion, unless  the  contract  involved  is  wholly  executory  and  there 
are  no  grounds  of  equitable  estoppel  in  the  way,  or  it  was  not 
prohibited  by  statute  or  sound  public  policy.  When  a  corpora- 
tion violates  its  organic  act,  it  commits  an  offense  against  the 
sovereignty  of  the  State,  which  only  the  State  can  punish  by- 
proceedings  to  forfeit  its  charter,  in  the  absence  of  some  other 
method  provided  by  statute.  That  doctrine  has  become  firmly 
established,  and  early  cases  not  wholly  in  harmony  therewith 
must  be  considered  to  have  been  displaced  by  the  later  devel- 
opment of  the  law.  {lohn  V.  Farwell  Co.  v.  Wolf,  96  Wis.  10, 
70  N.  W.  289,  71  id.  109,  37  L.  R.  A.  138,  65  Am.  St.  Rep. 
22;  McElroy  v.  Horse  Co.,  96  Wis.  317,  71  N.  W.  652;  Hub- 
bard V.  Haley,  96  Wis.  578,  71  N.  W.  1036;  Bigelow  v.  Railway 
Co.,  104  Wis.  109,  112,  80  N.  W.  95;  Bank  v.  Whitney,  103 
U.  S.  99,  26  L.  ed.  443;  Bank  v.  Butler,  157  Mass.  548,  32  N. 
E.  909 ;  Martindale  v.  Railroad  Co.,  60  Mo.  508 ;  Baker  v.  Loan 
Co.,  36  Minn.  185,  30  N.  W.  464;  Gruber  v.  Grand  Lodge,  79 
Minn.  59,  81  N.  W.  743 ;  Matt  v.  Society,  70  Iowa,  455,  30  N. 
W.  799;  Association  v.  Blue,  120  111.  121,  11  N.  E.  331,  60  Am. 
Rep.  558;  Martin  v.  Stubbings,  126  111.  387,  18  N.  E.  657, 
9  Am.  St.  Rep.  620.)  The  adjudications  that  might  be  cited  to 
support  such  doctrine  are  very  numerous,  even  in  cases  pre- 
cisely like  the  one  before  us.  In  Matt  v.  Society  it  was  held 
that  a  mutual  benefit  society  cannot,  after  receiving  assess- 
ments upon  a  certificate  of  insurance  issued  by  it,  defend  against 
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liability  thereon  on  the  plea  of  ultra  vires.  In  Association  v. 
Blue,  a  defense  was  made  to  the  certificate  upon  the  ground 
that  the  society  had  no  right  to  name  Blue  as  the  beneficiary ; 
that  he  was  neither  named  in  the  way,  nor  belonged  to  the 
class  of  persons,  provided  for  by  the  charter  of  the  insurance 
company.  In  deciding  the  case  the  court  said :  "  So  far  as  he 
[Blue]  is  concerned  the  contract  is  an  executed  one.  *  *  * 
We  think  the  law  on  this  question  is  well  settled  that  such  a 
defense  cannot  be  made  available.  Where  the.  contract  has 
been  fully  performed  by  the  party  contracting  with  the  corpo- 
ration, and  the  corporation  has  received  the  benefits  from  such 
contract,  It  cannot  invoke  the  doctrine  of  ultra  vires  to  defeat 
an  action  brought  against  it  on  such  contract."  It  was  con- 
tended in  that  case  that,  since  the  law  creating  the  corporation 
authorized  the  issuance  by  it  of  certificates  or  policies  of  in- 
surance for  the  benefit  of  the  relatives  of  the  person  insured,  it 
inferentially  prohibited  the  making  of  any  other  persons  bene- 
ficiaries. But  the  court  held  otherwise,  deciding  that  an  ab- 
solute statutory  prohibition,  or  a  clear  violation  of  some  public 
policy,  is  essential  to  enable  an  insurance  company  to  defend 
against  its  insurance  contracts  upon  which  it  has  received  bene- 
fits, on  the  plea  of  ultra  vires.  In  a  review  of  the  authorities 
by  Mr.  Niblack,  in  his  work  on  Benefit  Societies,  at  section  13, 
though  recognizing,  as  the  fact  is,  that  they  are  not  all  one 
way,  he  concluded  that  the  great  weight  thereof  is  in  support 
of  the  doctrine  stated. 

It  follows  that  the  insurance  society  had  no  defense  to  the 
certificate,  and  the  appellant  was  entitled  to  recover  thereon 
under  the  power  contained  in  the  certificate.  He  took  the 
legal  right  to  the  claim  represented  thereby  as  completely  as 
if  his  name  were  written  into  the  certificate  as  beneficiary  with- 
out the  accompanying  obligation  to  pay  the  debts  of  the  testator 
named  in  the  execution  of  the  power.  It  will  be  noticed  that 
appellant  was  not,  under  the  execution  of  the  power  of  appoint- 
ment, to  be  the  appointee  upon  his  paying  the  debts  as  speci- 
fied by  the  testator,  but  he  was  made  the  appointee  with  the 
understanding  that  he  would  pay  such  debts.  The  appoint- 
ment and  a  realization  up>on  the  certificate  will  carry  therewith 
an  obligation  to  pay  the  debts  specified  in  the  execution  of 
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the  power  of  appointment,  which  any  one  interested,  by  the 
remedy  suited  to  his  case,  may  enforce. 

It  appears  that  this  appeal  is  only  from  those  parts  of 
the  judgment  to  the  effect  that  the  administrator  with  the  will 
annexed,  the  Wisconsin  Trust  Company,  is  entitled  to  the  in- 
surance money  as  part  of  the  estate  of  Krueger,  awarding  the 
same  to  it  accordingly,  and  dismissing  the  plaintiff's  complaint 
without  costs  to  either  party.  Those  parts  of  the  judgment 
referred  to  must  be  reversed  and  the  cause  remanded  to  the 
trial  court  with  directions  to  so  shape  the  judgment  as  to  ad- 
judge that  appellant  was,  at  the  time  of  the  commencement 
of  the  action,  entitled  to  recover  according  to  the  prayer  of  the 
complaint  and  is  entitled  to  the  money  paid  into  court  upon 
the  certificate,  and  to  order  the  payment  thereof  accordingly; 
and  to  further  adjudge  that  he  is  entitled  to  recover  his  taxable 
costs  of  contesting  with  said  company  the  right  to  said  money, 
costs  to  be  paid  out  of  the  estate  of  Krueger. 

So  ordered. 


Davis  et  al.  vs.  Denny  et  al. 
[Court  of  Appeals  of  Maryland,  Jan.  17,  1902;  94  Md.  390,  50  Atl.  1037.] 
Wills  —  Testamentary  Capacity. 

Testatrix  was  eighty-two  years  old  when  she  made  her  will.  She  had 
become  entitled  to  an  estate  of  a  large  amount  shortly  before  this 
time  by  the  death  of  her  brother  and  sister.  She  gave  her  entire 
estate  to  her  nurse  and  certain  close  friends.  Her  only  relatives 
were  all  in  the  collateral  line,  and  she  had  not  seen  them  for  many 
years.  Evidence  as  to  her  mental  capacity  was  conflicting.  At  the 
time  she  made  the  will  she  seemed  to  be  unable  to  remember  the 
extent  and  character  of  her  estate.  Shortly  after  making  the  will 
she  wrote  to  her  brother,  who  was  dead,  as  if  he  was  still  living. 
The  morning  after  the  will  was  made  she  made  statements  to  several 
witnesses  indicating  that  she  did  not  know  what  she  had  been 
doing.    Heldf  that  she  was  lacking  in  testamentary  capacity. 

Appeal    from    Orphans'    Court    of    Baltimore    city;    George 
Savage  and  Myer  J.  Block,  Judges. 
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Caveat  by  Charles  L.  Davis  and  others  against  James  W.  Denny 
and  another,  executors,  etc.,  to  contest  the  will  of  Sarah  A.  C. 
Seaver.  From  a  decree  from  an  order  dismissing  the  caveat, 
caveators  appeal. 

Reversed 

Argued  before  McSherry,  C.  J.,  and  Fowler,  Briscoe,  Boyd, 
Page,  Pearce,  Schmucker,  and  Jones,  JJ. 

Willis,  France  &  Homer,  for  appellants. 

Wm.  Pinkney  Whyte  and  James  W,  Denny,  for  appellees. 

Schmucker,  J. —  This  is  an  appeal  from  an  order  of  the  Or- 
phans' Court  of  Baltimore  city  dismissing  a  caveat  filed  to  the 
will  of  the  late  Sarah  A.  C.  Seaver  by  the  appellants,  who  are 
her  next  of  kin.  The  petition  of  the  caveators  alleged  fraud  and 
undue  influence  in  procuring  the  making  of  the  will,  and  also  a 
want  of  testamentary  capacity  on  the  part  of  the  testatrix  at  the 
time  of  its  execution,  together  with  an  ignorance  by  her  of  its 
contents.  Much  testimony  was  taken  in  the  case,  but  it  will  be 
necessary  for  the  purposes  of  this  opinion  to  refer  only  to  that 
portion  of  it  bearing  upon  the  issue  of  the  testamentary  capacity 
of  the  testatrix  at  the  time  of  making  her  will,  as  we  do  not  think 
that  the  charges  of  fraud  and  undue  influence  made  in  the  caveat 
are  sustained  by  the  evidence.  Having  thus  but  the  one  issue  to 
determine,  it  will  simplify  the  discussion  to  first  state  the  law 
applicable  to  that  issue.  This  court  has  frequently  been  called 
upon  to  define  the  testamentary  capacity  which  a  testator  is  re- 
quired to  possess  in  order  to  make  a  valid  will.  Its  decisions 
upon  that  subject  have  uniformly  held,  with  slightly  varying 
forms  of  expression,  that  such  capacity  consists  in  the  possession 
by  the  testator  at  the  time  of  making  his  will  of  a  full  under- 
standing of  the  nature  of  the  business  in  which  he  is  engaged,  a 
recollection  of  the  property  of  which  he  intends  to  dispose  and 
the  persons  to  whom  he  means  to  give  it,  and  also  an  understand- 
ing of  the  manner  in  which  he  in  fact  disposes  of  it,  and  of  the 
relative  claims  of  the  different  persons  who  are  or  should  be  the 
objects  of  his  bounty.    (Davis  v.  Calvert,  5  Gill  &  J.  301,  25  Am. 
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Dec.  282;  Colvin  v.  Warford,  20  Md.  367,  3S& ;,Higgins  v.  Carl- 
ton,  28  id.  125,  92  Am.  Dec.  666;  McElwee  v.  Ferguson,  43  Md. 
479;  Brown  v.  Ward,  53  id.  382,  36  Am.  Rep.  422.)  Sanity  and 
mental  capacity  are  presumed  by  the  law  to  exist  in  reference  to 
making  wills  as  well  as  to  other  transactions,  and  the  burden  of 
proof  is  upon  those  who  allege  their  nonexistence.  {Brown  v. 
Ward,  supra;  Higgins  v.  Carlton,  supra;  Tyson  v.  Tyson,  37 
Md.  582.)  There  is  in  the  present  case  no  suggestion  of  want 
of  capacity  on  the  face  of  the  will.  It  is  true  it  gives  the  entire 
estate  to  strangers,  and  does  not  mention  the  relatives  or  next  of 
kin  of  the  testatrix ;  but  the  record  shows  that  she  had  survived 
all  of  her  immediate  family,  and  that  her  only  relatives  were  in 
the  collateral  line,  and  lived  at  locations  remote  from  her,  and  that 
she  had  seen  none  of  them  for  more  than  twenty  years,  and  had 
rarely  communicated  with  any  of  them  by  letter.  On  the  other 
hand,  it  appears  that  one  of  her  principal  legatees  had  been  her 
faithful  nurse  and  companion,  and  three  of  the  others  were  not 
only  her  friends  and  neighbors,  but  were  the  descendants  of  a  gen- 
tleman who  had  been  a  most  generous  benefactor  of  the  testatrix 
and  her  family  in  a  time  of  great  distress.  Despite,  however,  the 
reasonable  character  of  the  provisions  of  the  will  itself,  a  careful 
examination  of  the  evidence  appearing  in  the  record  has  led  us  to 
the  conclusion  that  the  mental  power,  and  especially  the  memory, 
of  the  testatrix  had  become  so  enfeebled  and  impaired  when  she 
made  her  will  that  she  had  no  adequate  understanding  of  the 
business  about  which  she  was  then  engaged,  or  recollection  of 
the  property  which  she  intended  to  dispose  of,  and  was,  there- 
fore, not  competent  to  make  a  valid  will.  She  was  in  her  eighty- 
second  year  when  she  made  her  will,  and  was  the  survivor  of 
three  children, —  one  brother  and  two  sisters, —  all  of  whom  re- 
mained unmarried.  Prior  to  1868  the  brother,  William,  pur- 
chased a  leasehold  house.  No.  12  North  Calhoun  street,  in  Balti- 
more city,  as  a  home  for  his  mother  and  two  sisters,  and  they 
resided  in  it  as  long  as  they  lived.  The  mother  died  in  1868.  One 
sister  —  Martha  —  died  in  1888.  The  brother  died  in  1896 ;  and, 
last  of  all,  the  testator  died  in  1900.  William,  who  resided  near 
Newark,  in  New  Jersey,  sent  to  the  testatrix,  as  long  as  he  lived, 
a  small  weekly  allowance  for  her  support.  She  had  originally  no 
property  of  her  own,  but  she  became  entitled  by  way  of  distribu- 
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tion  to  the  Calhgun  street  house  on  the  death  of  her  mother  and 
sister  and  brother,  and  she  also  received  an  estate  worth  about 
$15,000  from  her  brother  at  his  death  in  1896.  The  property 
which  she  derived  from  her  brother  consisted  of  a  farm  in  New 
Jersey,  which  was  subject  to  a  mortgage.  Mr.  Q)ndit,  a  lawyer 
residing  in  New  Jersey,  who  had  been  the  friend  and  legal  ad- 
viser of  the  brother  during  his  life,  and  thereafter  became  the 
adviser  and  agent  of  the  testatrix,  sold  the  farm  for  her  after  her 
brother's  death.  On  December  15,  1897, —  about  one  year  prior 
to  the  making  by  the  testatrix  of  her  will, —  Mr.  Condit  wrote 
her  a  letter,  which  appears  in  the  record,  informing  her  that  he 
had  sold  the  farm  to  a  Mr.  Hartsom  for  $40,000,  for  $21,000  of 
which  Hartsom  had  assumed  the  incumbrance  already  upon  the 
property,  and  he  had  given  a  purchase-money  mortgage  for 
$15,000,  and  had  paid  the  balance  in  cash.  In  the  same  letter 
Mr.  Condit  informed  her  that  he  would  soon  come  to  Baltimore, 
and  get  her  views  as  to  the  disposition  to  be  made  of  the  pro- 
ceeds of  sale.  He  came  to  Baltimore  to  see  her  before  she  made 
her  will,  and  brought  her  $3,000  in  cash,  which  she  deposited  in 
a  savings  bank ;  and  a  business  correspondence  was  kept  up  be- 
tween them  until  her  death,  he  sending  to  her  currently  an  in- 
come of  $700  or  $800  yielded  by  the  unpaid  balance  of  purchase 
money  for  the  farm,  and  she  executing  the  deed  conveying  the 
farm  to  the  purchaser.  She  must,  therefore,  have  been  fully  in- 
formed as  to  the  nature  and  extent  of  her  property  in  New  Jer- 
sey not  long  before  she  made  her  will,  and  she  would  have  known 
exactly  what  it  was  when  she  executed  that  instrument  if  her 
mind  had  been  vigorous  enough  to  retain  the  information.  After 
her  death  the  balance  then  remaining  due  on  the  mortgage  was 
collected  by  Condit,  and  remitted  to  the  appellees,  as  executors, 
who  received  from  that  source  the  net  amount  of  $10,000.  It 
thus  appears  that  at  the  time  of  making  her  will  the  testatrix 
owned  the  Calhoun  street  house,  which  afterward  sold  for 
$1,200,  the  $3,000  in  the  savings  bank,  and  a  balance  of  at  least 
$10,000  of  the  purchase-money  mortgage  on  the  New  Jersey  farm. 
When  William  died,  his  body  was  brought  to  Baltimore,  and 
buried  from  the  Calhoun  street  house,  as  that  of  the  sister  Martha 
had  been,  and  the  testatrix  was  present  at  the  funerals  of  both 
the  brother  and  sister.    Thereafter  she  lived  alone  in  the  Calhoun 


DAVIS  ET  AL.  v.  DENNY  ET  AL.  409 

street  house  until  her  own  death.  A  colored  servant  —  Cephas 
Johnson  —  came  daily  to  the  house,  and  attended  to  certain  of 
her  domestic  wants ;  and  a  young  woman  —  Minnie  Friedley  — 
always  spent  the  night  and  part  of  the  day  with  her.  She  was 
visited  from  time  to  time  by  her  lady  friends,  and  up  to  the  time 
of  making  her  will  she,  although  somewhat  of  a  recluse,  went 
about  the  city  occasionally  on  errands  of  business  or  pleasure. 
Those  who  knew  her  personally  agreed  that  she  was  a  person  of 
more  than  ordinary  intelligence  and  refinement,  and  was  quite 
agreeable  and  entertaining  in  conversation,  and  some  of  them 
thought  her  very  acute  in  reference  to  money  matters. 

Three  classes  of  witnesses  testified  as  to  the  testamentary 
capacity  of  the  testatrix  at  the  time  she  made  her  will.  They 
were,  first,  nonexpert  witnesses,  consisting  of  friends  and  neigh- 
bors and  dealers  from  whom  she  purchased  her  domestic  sup- 
plies, and  to  one  of  whom  she  paid  a  ground  rent  on  her  house. 
The  larger  part  of  these  persons  thought  her  capable  of  execut- 
ing a  valid  deed  or  contract,  but  some  of  them  testified  that 
they  had  noticed  a  decided  failure  of  her  powers  after  the 
death  of  her  brother,  and  thought  her  incapable  of  making  a 
valid  deed  or  contract.  We  do  not  review  this  testimony  in 
detail  because  of  the  inconclusive  character  of  such  evidence, 
and  because  we  do  not  rest  our  conclusion  upon  these  opinions, 
but  upon  facts  hereafter  to  be  stated.  There  is,  however,  a 
fact  of  importance  to  which  quite  a  number  of  these  witnesses 
testified,  and  that  is  that  after  the  brother's  death  the  testatrix 
frequently  spoke  of  both  him  and  of  her  deceased  sister  as 
still  alive.  On  several  occasions  she  sent  meals  upstairs  for 
her  sister,  saying  that  she  was  in  the  house,  although  she  had 
in  fact  been  dead  for  some  years ;  and  on  December  23,  1898, — 
not  three  weeks  after  making  her  will, —  she  wrote  a  long  and 
affectionate  letter  to  her  brother,  as  if  he  were  still  alive.  This 
failure  on  the  part  of  the  testatrix  to  remember  the  death  of 
her  brother  and  sister  was  spoken  of  in  the  argument  of  the 
case  as  a  delusion,  and  the  law  applicable  to  delusions  was 
much  discussed;  but  we  do  not  think  her  state  of  mind  in 
that  respect  amounted  to  that  persistent  or  incorrigible  belief 
in  facts  having  no  real  existence  which  is  the  essential  ele- 
ment of  a  delusion,  for  the  witnesses  almost  always  said  that 
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when  you  reminded  her  that  her  brother  or  sister,  as  the  case 
might  be,  had  been  buried  from  her  house,  and  she  had  at- 
tended the  funeral,  her  memory  would  be  refreshed,  and  she 
would  reply,  "  I  know  he  is  dead,"  or  "  I  remember  she  is 
dead,"  or  would  make  some  similar  answer.  A  delusion  is 
primarily  the  creation  of  a  perverted  or  diseased  imagination, 
but  her  difficulty  was  rather  a  failure,  for  the  time  being,  of 
her  memory.  Medical  experts,  of  whom  there  were  three,  con- 
stituted the  second  class  of  the  witnesses.  Dr.  Weiner,  who 
was  her  regular  physician  for  thirty  years,  and  saw  her  fre- 
quently up  to  the  time  of  her  death,  testified  distinctly  that 
she  was  not  of  sound  mind  when  she  made  her  will,  and  he 
doubted  very  much  if  she  was  at  that  time  competent  to  make 
it.  Dr.  Kneass,  who  attended  her  during  July,  August,  and 
September,  1899,  which  was  from  seven  to  ten  months  after  she 
made  her  will,  noticed  nothing  peculiar  about  her  when  he 
saw  her,  except  that  failure  of  memory  which  sometimes  af- 
fects aged  persons  who  are  otherwise  bright  and  intelligent. 
Dr.  John  Wood,  who  was  not  personally  acquainted  with  her, 
had  a  conversation  of  about  fifteen  minutes*  duration  with  her 
a  year  after  she  made  her  will,  and  noticed  no  impairment  of 
her  faculties,  except  a  failure  of  memory  as  to  recent  events. 
The  persons  present  at  the  execution  of  the  will,  including  the 
attesting  witnesses,  form  the  third  class  of  witnesses.  Of  these 
Mr.  Schumacher  and  Mr.  Smith,  the  druggist,  two  of  the  at- 
testing witnesses,  and  also  Mr.  and  Mrs.  Lyons  and  Mr.  Denny, 
who  were  present  at  the  making  of  the  will,  all  testified  that, 
in  their  opinion,  the  testatrix  was  of  sound  mind,  and  capable 
of  making  a  valid  deed  or  contract,  when  she  made  the  will. 
Of  these  witnesses  Mr.  Schumacher  and  Mrs.  Lyons  had  known 
her  for  many  years,  and  had  frequently  had  interviews  with 
her  of  a  social  nature.  Mr.  Lyons  had  also  known  her  for 
some  years,  but  had  not  seen  her  for  a  year  or  iwo  prior  to 
the  making  of  the  will.  Mr.  Smith  had  no  intimate  acquaint- 
ance with  her,  and  Mr.  Denny  had  never  seen  her  before. 
The  testimony  of  Yates  Walsh,  the  other  attesting  witness, 
who  was  absent  from  the  State  when  he  testified,  was  taken 
under  a  commission.  He  had  known  the  testatrix  for  twenty- 
five  years,  and  during  the  last  four  or  five  years  saw  her  every 
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few  days.  Both  he  and  Mr.  Schumacher  differ  from  the  other 
witnesses  as  to  a  variety  of  details  incident  to  the  execution 
of  the  will,  but  Walsh  differs  essentially  from  them  in  his 
estimate  of  the  mental  capacity  of  the  testatrix.  He  placed  a 
low  estimate  upon  her  mental  condition,  and  distinctly  testified 
that  when  the  will  was  made  she  was  not  capable  of  making 
a  valid  deed  or  contract.  He  further  testified  that  on  the 
morning  after  the  execution  of  the  will  the  testatrix  asked  him 
what  those  papers  were,'  and  referred  ^to  the  presence  on  the 
previous  evening  of  Mr.  and  Mrs.  Lyons  and  Mr.  Denny,  and 
said  that  she  had  been  told  "  that  she  had  made  a  will,  and 
she  was  very  much  surprised,  and  wanted  to  know  what  was 
in  it."  He  further  testified :  "  Her  memory  was  very  weak 
at  the  time  of  making  the  will,  and  continued  to  get  more  so 
up  to  the  time  of  her  death.  I  saw  her  every  few  days,  and 
sometimes  daily.  She  could  not  remember  whether  she  had 
money  or  not,  or  that  her  brother  and  sister  was  dead."  The 
appellees  strongly  contended  that  Walsh's  testimony  was  not 
entitled  to  any  credit,  because  at  the  probate  of  the  will  he 
had  made  the  usual  affidavit  as  to  the  condition  of  the  testatrix 
when  the  will  was  made,  without  calling  attention  to  the  mat- 
ters to  which  he  testified  under  the  commission.  This  conduct 
of  the  witness  is  undoubtedly  a  circumstance  to  be  considered 
in  estimating  the  weight  of  his  evidence;  but,  in  view  of  the 
fact  that  in  probating  a  will  in  common  form  the  affidavit  which 
the  witness  makes  is  read  or  repeated  to  him,  and  he  is  not 
questioned  in  detail  or  submitted  to  cross-examination,  we  do 
not  feel  called  upon  to  reject  his  evidence  entirely.  After  the 
death  of  the  testatrix's  brother,  William,  several  persons  sug- 
gested to  her  that  she  ought  to  make  a  will,  so  as  to  give  the 
property  which  she  had  acquired  from  him  to  persons  of  her 
own  choice,  and  she  proceeded  to  act  upon  the  suggestion. 
Four  papers  professing  to  be  her  wills  appear  in  the  record. 

The  first,  which  bears  date  the day  of ,  1897,  and 

is  duly  signed  and  attested,  gives  legacies  to  Dr.  Weiner, 
Maggie  Burford,  Minnie  Friedley,  Mrs.  Schumacher,  and  Miss 
FuUerton,  and  also  contains  a  blank  residuary  clause,  and  a 
similar  one  purporting  to  appoint  an  executor.  The  second 
paper,  which  is  dated  the day  of  July,  1897,  ^s  not  signed 
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by  her,  but  it  gives  legacies  to  the  same  persons  as  the  first 
will  did,  with  the  exception  of  Dr.  Weiner,  and  adds  legacies 
to  two  orphan  asylums,  and  then  gives  the  residue  of  the  es- 
tate to  her  next  of  kin.  The  third  will,  which  bears  date  May 
27,  1898,  and  is  properly  signed  and  attested,  gives  legacies 
to  the  same  persons  as  the  previous  one,  except  that  the  legacy 
to  Dr.  Weiner  is  restored  to  the  will,  and  one  to  the  Con- 
federate Soldiers'  Home  is  added.  This  will,  like  the  former 
one,  gives  the  residue  of  the  estate  to  the  next  of  kin.  Some 
time  after  the  execution  of  the  last-mentioned  will  the  testa- 
trix said  to  Mrs.  Lyons,  one  of  the  witnesses  in  the  case,  that 
she  had  made  a  will,  and  it  worried  her,  because  she  had  given 
some  of  her  estate  to  her  relatives,  contrary  to  the  express 
wish  of  her  brother.  After  some  further  conversation  on  the 
subject,  the  testatrix  requested  Mrs.  Lyons  to  ask  Mr.  Lyons, 
in  whom  she  expressed  confidence,  to  get  her  a  good  lawyer. 
At  the  suggestion  of  Mrs.  Lyons,  Mr.  Denny,  who  was  her 
husband's  regular  counsel,  was  asked  to  serve  the  testatrix  in 
the  premises.  On  the  afternoon  of  December  5,  1898, 
Mr.  Denny,  in  accordance  with  a  previous  engagement,  went 
with  Mr.  and  Mrs.  Lyons  to  the  residence  of  the  testatrix,  and 
was  then  for  the  first  time  introduced  to  her.  After  some  gen- 
eral conversation,  Mr.  Denny  reminded  her  that  he  had  come 
at  her  request  to  make  her  will,  to  which  she  responded,  "  Yes, 
I  requested  you  to  be  sent  for."  He  then  inquired  what  her 
estate  consisted  of,  and  she  replied,  in  substance,  that  she  had 
a  few  thousand  dollars  in  a  savings  bank  in  Baltimore,  and 
that  she  thought  that  she  had  some  considerable  estate  in  the 
hands  of  Mr.  Condit,  a  New  Jersey  lawyer,  from  whom  she 
had  gotten  money  from  time  to  time,  but  that  she  did  not 
know  how  it  stood,  and  wanted  Mr.  Denny  to  look  into  it  for 
her.  He  then  proceeded  to  draw  the  will  from  her  dictation, 
in  the  presence  of  Mr.  and  Mrs.  Lyons.  She  directed  legacies 
to  be  given  to  each  of  the  legatees  named  in  her  last  previous 
will,  except  Dr.  Weiner,  and  added  a  legacy  to  Mrs.  Lyons, 
the  legacies  amounting  in  all  to  but  $1,850,  and  then  stopped. 
Mr.  Denny  asked  what  was  to  be  done  with  the  residue,  when 
she  replied,  according  to  Mrs.  Lyons'  very  positive  testimony : 
"  I  really  don't  know,  Mr.  Denny,  that  I  will  have  more  than 
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enough  to  pay  the  bequests.  '  Well/  he  said,  '  if  there  should 
be  ?  *  She  said,  '  Divide  it  up  in  four  equal  parts  between  Miss 
Friedley,  Mrs.  Schumacher,  Miss  Belle  Fullerton,  and  your- 
self (meaning  me)."  Mr.  Lyons  gives  substantially  the  same 
account  of  that  incident,  saying :  "  Mr.  Denny  asked  what 
she  was  going  to  do  with  the  residue,  and  she  said :  '  I  don't 
know  that  I  will  have  any.  I  don't  know  that  I  will  have 
enough  to  pay  what  I  have  already  mentioned.'  She  said,  '  I 
never  have  had  any  statement,  or  know  anything  at  all,  of 
what  I  have  got,  and  I  don't  know.'  '  Well,'  he  said,  '  there 
might  be  something,  and  you  had  better  provide  for  it.  What 
shall  it  be  ? '  Well,  she  thought  some  moments,  and  she  said, 
'  Oh,  well,  divide  it  up  among  the  four, —  Felia  and  Allie  or 
Mrs.  Schumacher  and  Miss  Fullerton  and  Minnie  Friedley.'  " 
Mr.  Denny's  own  testimony  on  this  subject  agrees  with  that 
of  Mr.  and  Mrs.  Lyons.  Two  clauses  were  then  added  to  the 
will, —  one  directing  the  erection  of  tombstones  over  the  graves 
of  the  testatrix  and  her  brother,  William,  and  her  sister,  and 
the  other  appointing  Mr.  Lyons  and  Mr.  Denny  executors. 
The  will  was  put  in  final  shape  at  the  same  interview,  and  read 
over  to  or  by  the  testatrix,  and  then  the  attesting  witnesses 
were  sent  for,  and  it  was  formally  executed,  and  was  handed 
by  Mr.  Denny  to  Mr.  Lyons  for  safe-keeping,  in  her  presence, 
without  protest  or  objection  from  her.  After  the  will  had 
been  finished,  the  parties  remained  for  a  short  time,  chatting 
around  the  fire,  and  the  testatrix  spoke  to  them  of  her  brother, 
William,  as  if  he  were  still  living,  when  Mr.  Denny  said  to 
her,  "  Mrs.  Lyons  or  somebody  said,  or  you  certainly  told  me, 
that  your  brother  was  dead,"  wijiereupon  she  said,  "  Yes,  I  know 
he  is  dead,"  or  "  Oh,  yes,  I  remember  he  is  dead."  On  that 
same  evening,  after  the  persons  who  had  been  there  in  con- 
nection with  making  the  will  had  gone  away,  she  said  to  her 
companion,  Minnie  Friedley,  that  they  had  a  jolly  time,  more 
like  a  wedding  than  making  a  will ;  and  that  she  did-  not  see 
why  she  should  leave  Mrs.  Lyons  anything ;  that  she  had  plenty 
of  money,  and  did  not  need  any  of  hers;  and  she  expressed 
a  desire  to  have  back  the  papers  Mrs.  Lyons  had  taken  away 
with  her.  Mrs.  Friedley,  the  mother  of  Minnie,  testified  that 
on  the  morning  after  the  making  of  the  will  she  went  to  see 
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the  testatrix,  who  met  her  at  the  door,  and  said,  "  I  suppose 
you  have  heard  of  the  scandal  last  night  ?  "  Mrs.  Friedley  said, 
"What  is  it.?"  and  the  testatrix  replied:  "I  don't  know.  I 
don't  know  whether  I  did  anything  for  your  daughter."  She 
further  said  that  Mrs.  Lyons  had  taken  the  will  away  with  her, 
whereupon  Mrs.  Friedley  advised  her  to  get  the  will,  and  see 
what  disposition  she  had  made  of  her  property.  She  replied 
that  she  wpuld  write  for  it,  and  did  in  fact  write  to  Mrs.  Lyons 
a  few  days  thereafter,  asking  her  to  return  her  papers.  On 
the  same  morning  of  the  day  after  the  will  was  made  the  tes- 
tatrix complained  to  Cephas  Johnson  also  that  Mrs.  Lyons 
had  taken  away  a  paper  that  she  should  not  have  taken,  and 
expressed  a  purpose  of  writing  for  the  return  of  it.  We  have 
already  referred  to  the  testimony  of  Yates  Walsh  as  to  what 
she  said  to  him  on  the  morning  after  the  making  of  the  will 
as  to  the  occurrences  of  the  previous  evening.  On  December 
23,  1898, —  less  than  three  weeks  after  the  date  of  her  will, — 
the  testatrix  wrote  a  long  and  affectionate  letter,  which  was 
found  among  her  papers,  to  her  brother,  just  as  if  he  were 
still  alive ;  and  in  the  same  month  she  wrote  the  following  re- 
markable letter  to  Mr.  Condit :  "  Baltimore,  Friday,  Dec. 
30th,  '98.  Mr.  Condit  —  Dear  Sir:  I've  not  heard  from  you 
for  a  long  time.  Hope  you  are  well.  I  am  about  as  usual, — 
sometimes  sick  and  sometimes  well,  but  never  unable  to  help 
myself.  We  are  having  a  lovely  winter;  at  times  like  spring. 
About  a  year  ago  you  wrote  you  were  about  making  an  arrange- 
ment for  a  sale  or  lease  of  some  of  the  '  Jersey  Property.'  Was 
it  a  satisfactory  one?  And  is  there  any  interest  coming  to 
me?  I've  not  heard  from  brother  for  a  long  time.  My  health 
is  variable,  but  thus  far  I've  kept  along  without  serious  ill- 
ness. We  are  having  a  mild  and  beautiful  winter,  and  our 
city  is  generally  healthy.  Christmas  has  passed  as  usual,  and 
the  *  New  Year  '  is  near  at  hand.  May  we  all  enjoy  it  as  we  can, 
with  good  health  and  fair  prospects.  Let  me  hear  from  you, 
and  if  you  have  anything  from  my  brother  please  write  me. 
Hoping  this  will  find  you  in  good  health,  I  remain,  yours  truly. 
Miss  Seaver." 

Upon  the  state  of  facts  thus  outlined  we  have  arrived  at  the 
conclusion,  already  stated,  as  to  the  want  of  testamentary  ca- 
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pacity  on  the  part  of  the  testatrix  when  she  made  her  will. 
She  made  her  arrangements  for  its  execution  with  deliberation, 
and  met  Mr.  Denny  for  that  purpose  at  a  previously  appointed 
day  and  hour.  She  had  been  not  long  prior  to  that  time  in- 
formed as  to  the  nature  and  extent  of  her  property  in  New 
Jersey,  and  she  had  occupied,  the  Calhoun  street  house  for  more 
than  ten  years,  and  had  exclusively  owned  it  for  more  than 
two  years.  Yet  when  Mr.  Denny  inquired  of  what  her  prop- 
erty consisted  she  was  able  to  distinctly  remember  only  the 
$3,000  in  the  savings  bank,  which  constituted  but  one-fifth  of 
her  estate.  Her  mind  seems  to  have  been  completely  blank 
as  to  the  Calhoun  street  house,  and  in  not  much  better  condi- 
tion as  to  the  New  Jersey  property.  When  she  had  made 
legacies  amounting  to  but  $1,850  she  doubted  whether  her  es- 
tate would  be  sufficient  to  meet  them,  and  showed  an  indis- 
position to  make  others;  and  when  Mr.  Denny  advised  her 
that  it  would  be  prudent  to  add  a  residuary  clause,  and  inquired 
to  whom  she  wished  the  residue  to  go,  she  simply  said,  "  Oh, 
well,  divide  it  up  among  the  four,"  mentioning  the  parties  to 
whom  she  had  by  the  previous  clauses  of  the  will  limited  her 
bounty  to  $250  each.  Again,  when  the  will  was  drawn  she 
certainly  remembered  that  her  brother  and  sister  were  dead, 
for  she  directed  her  executor  to  erect  tombstones  at  their 
graves,  and  yet  before  Mr.  Denny  left  the  room  she  spoke  to 
him  of  her  brother  as  still  living,  although,  upon  having  her 
attention  called  to  the  matter,  she  remembered  that  he  was 
dead.  During  the  same  month  she  wrote  the  letter  to  her 
brother  as  if  he  were  still  alive,  and  stranger  still,  wrote  the 
letter  to  Mr.  Condit  showing  a  state  of  utter  mental  confusion 
alike  as  to  the  death  of  the  brother  and  the  state  of  the  prop- 
erty which  he  left  her,  and  of  which  she  had  then  been  in 
the  enjoyment  for  more  than  two  years.  Furthermore,  the 
statements  which  she  made  to  several  of  the  witnesses  on  the 
morning  after  the  will  was  made  as  to  what  she  had  done  on 
the  previous  evening  greatly  strengthen  the  conviction  that  she 
had  not  that  understanding  which  the  law  requires  of  the 
business  about  which  she  was  engaged  when  she  attempted  to 
make  her  will.  Then,  in  addition  to  these  facts,  there  is  the 
testimony  of  Dr.  Weiner,  who  was  so  long  her  physician,  that 
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she  was  of  unsound  mind,  and  he  much  doubted  her  capacity 
to  make  a  will.  Mr.  Denny,  who  had  never  seen  the  testa- 
trix before  that  one  interview  with  her,  and  had  no  knowledge 
at  all  of  her  property,  or  of  the  important  facts  disclosed  by 
the  present  record,  was  evidently  misled  by  her  cheerful  man- 
ner and  conversation  when  in  company  with  her  friends  Mr. 
and  Mrs.  Lyons,  to  regard  her  as  competent  to  make  her  will, 
but  we  cannot,  with  the  light  now  thrown  upon  the  situation, 
sustain  the  will.  The  order  appealed  from  must  be  reversed. 
Order  reversed,  and  cause  remanded. 


Wettach  et  d.  vs.  Horn  et  al, 
[Supreme  Court  of  Pennsylvania,  Jan.  6,  1902;  201  Pa.  St.  201,  50  Atl. 

lOOI.] 

Wills  —  Construction  —  Bequests  —  Words  of  Purchase. 

Testator,  after  making  bequests  to  the  "  heirs-at-Iaw  "  of  a  brother  and 
sister,  bequeathed  the  residue  to  M.,  natural  daughter  of. a  deceased 
sister  of  testator,  and  "  her  heirs."  Held,  that  the  words  "  her 
heirs,"  meaning  '*  her  children,"  were  words  of  purchase,  and  not  of 
limitation;  so  that  her  children  took  the  bequest,  she  dying  before 
testator. 

Appeal  from  Court  of  Common  Pleas,  Washington  county. 

Ejectment  by  Everillah  Wettach  and  others  against  Laura 
A.  Horn  and  others.  Judgment  for  defendants.  Plaintiffs  ap- 
peal. 

Affirmed. 

The  opinion  of  the  court  below  is  as  follows  (McIlvaine,  J.) : 
"  James  Taylor,  on  June  20,  1836,  was  found  to  be  a  lunatic 
without  lucid  intervals.  He  died,  leaving  a  will,  which  was 
duly  probated  before  the  register  of  wills  of  this  county  on  the 
1st  day  of  February,  1896.  In  that  will  he  devised  to  Margaret 
Ann  Nichols  the  residuum  of  his  estate,  which  included  the 
tract  of  land  in  dispute.    The  devise  is  in  these  words:    'And 
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all  the  rest  and  residue  of  my  estate  I  bequeath  to  Margaret 
Ann,  natural  daughter  of  my  deceased  sister,  Jane,  intermar- 
ried with  Jesse  Nichols,  and  her  heirs.'  No  appeal  was  ever  taken 
from  the  judgment  of  probate  entered  by  the  register  of  wills. 
Margaret  Ann  Nichols,  the  illegitimate  child  of  Jane  Taylor, 
died  before  James  Taylor,  leaving  children  as  her  heirs-at-law, 
who  are  the  defendants  in  this  case. 

"Questions  of  law  reserved:  (i)  Is  the  probate  of  the  will 
of  James  Taylor  conclusive  against  the  plaintiffs  in  this  case, 
who  are  his  collateral  heirs-at-law  ?  (2)  Margaret  Ann  Nichols 
being  a  bastard,  and  having  died  during  the  lifetime  of  James 
Taylor,  did  the  devise  to  her  and  her  heirs  lapse  ? 

"  First  question.  (a)  Common-law  rule.  At  common  law 
there  was  no  such  thing  as  a  probate  of  a  will  of  real  estate. 
Such  will  was  h'able  to  be  disputed  whenever  and  as  often  as 
it  was  set  up  in  any  judicial  proceeding  as  evidence  of  title. 

"(fc)  Statutory  rule.  The  early  acts  of  assembly  of  1705 
and  1832  gave  to  the  register  of  wills  jurisdiction  *  of  the  pro- 
bate of  wills  and  testaments,  of  the  granting  of  letters  testa- 
mentary and  of  administration.'  Under  these  acts  our  courts 
held  that  the  probate  of  the  register  in  cases  where  the  title  of 
real  estate  was  involved  was  only  prima  facie  evidence,  and 
that  of  the  weakest  kind.  Even  a  will  found  to  be  valid  on  a 
trial  of  an  issue  devisavit  vel  non  could  be  attacked  in  a  com- 
mon-law action  of  ejectment.  {Holliday  v.  Ward,  19  Pa.  St. 
485,  57  Am.  Dec.  671 ;  Smith  v.  Bonsall,  5  Rawle,  80;  Rowland 
v.  Evans,  6  Pa.  St.  435 ;  Appeal  of  Shields,  ?o  id.  291 ;  Asay 
V.  Hoover,  5  id.  31,  45  Am.  Dec.  713.)  After  the  dates  of  the 
decision  in  these  cases,  and  as  a  result,  perhaps,  of  a  sugges- 
tion made  by  Mr.  Justice  Bell  in  the  opinion  filed  in  Asay  v. 
Hoover  (supra),  the  act  pf  April  22,  1856,  was  passed,  and  in 
its  seventh  section  it  is  provided  that  '  the  probate  by  the  regis- 
ter of  the  proper  county  of  any  will  devising  real  estate  shall 
be  conclusive  as  to  such  realty  unless  within  five  [made  three 
by  Acts  1895,  P.  L.  305]  years  from  the  date  of  such  probate 
those  interested  to  controvert  it  shall  by  caveat  and  action  at 
law  duly  pursued,  contest  the  validity  of  such  will  as  to  such 
realty.'  (Acts  1856,  P.  L.  533.)  This  act,  it  has  been  held, 
Vol.  VII --27 
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establishes  'a  rule  of  property,'  and  under  the  decisions,  as 
found  in  a  number  of  cases,  no  question  which  the  register  had 
jurisdiction  to  pass  upon  when  he  entered  his  decree  of  probate 
of  the  will  James  Taylor  could  be  inquired  into  in  the  trial  of 
this  case.  ( Warfield  v.  Fox,  53  Pa.  St.  382 ;  Appeal  of  Folmar, 
68  id.  482;  Wilson  v.  Gaston,  92  id.  207;  Appeal  of  McCort, 
98  id.  33;  Cochran  v.  Young,  104  id.  333.)  We  are,  therefore, 
of  the  opinion  that  the  testimony  touching  the  validity  of  the 
will  of  James  Taylor  was  improperly  admitted,  and  that  judg- 
ment should  be  entered  in  favor  of  the  defendant  non  obstante 
veredicto  if  the  defendants  take  anything  under  this  will. 

"  Second  question,  (a)  Common-law  rule.  If  the  legatee 
predeceases  the  testator,  the  legacy  lapses,  notwithstanding  the 
will  contains  the  words  *  heirs,'  '  executors,*  '  administrators,' 
etc.,  as  these  words  are  prima  facie  to  be  regarded  only  as 
words  of  limitation,,  calculated  to  describe  the  nature  of  the 
estate  given  to  the  legatee  or  devisee,  and  not  as  used  with 
any  express  purpose  of  the  preventing  a  lapse  in  the  bequest 
where  the  legatee  should  happen  to  die  before  the  testator. 
(Redf.  Wills  [2d  ed.],  pt.  2,  p.  485,  §  50.)  It  must  appear 
clearly  that  the  testator  intended  a  devise  to  go  to  the  '  heirs ' 
of  the  first  taker  as  purchasers,  and  that  they  personally  take 
direct  from  him,  to  prevent  the  devise  from  lapsing  in  case  of 
the  death  of  the  first  taker  in  his  lifetime.  (Redf.  Wills,  pt.  3, 
p.  488.)  To  the  same  effect  are  our  cases  of  Sword's  Lessee 
V.  Adams  (3  Yeates,  34)  ;  Campbell  v.  Jamison  (8  Pa.  St.  498) ; 
Dickinson  v.  Puirvis  (8  Serg.  &  R.  71);  Comfort  v.  Mather 
(2  Watts  &  S.  451,  37  Am.  Dec.  523)  ;  Appeal  of  Barnett  (104 
Pa.  St.  348.)  In  the  light  of  these  authorities  it  is  evident  that 
the  bequest,  'AH  the  rest  and  residue  of  my  estate  I  bequeath 
to  Margaret  Ann,  natural  daughter  of.  my  deceased  sister,  Jane, 
intermarried  with  Jesse  Nichols,  and  her  heirs,'  lapsed  at  the 
death  of  Margaret  Ann  Nichols,  the  testator,  James  Taylor, 
at  that  time  being  still  alive,  unless  it  is  saved  to  her  heirs  by 
some  statutory  enactment,  or  something  in  the  will  and  in  the 
circumstances  of  the  case  upon  which  the  court  can  seize  to 
avoid  the  operation  of  the  common-law  rule  that  the  words 
*  and  her  heirs '  are  words  of  limitation.  The  only  acts  of 
assembly  that  have  for  their  purpose  to  avoid  the  lapsing  of 
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legacies  to  which  our  attention  has  been  called  are  the  act  of 
April  8,  1833  (P.  L.  250),  the  act  of  May  6,  1844  (P-  L.  565), 
and  the  act  of  July  12,  1897  (P.  L.  256).  The  act  of  1833  pro- 
vides that,  where  a  person  named  in  a  will  as  legatee  is  a  child 
or  lineal  descendant  of  the  testator,  the  legacy  shall  not  lapse 
by  reason  of  the  death  of  the  legatee  in  the  lifetime  of  the  tes- 
tator, if  he  or  she  leave  issue  surviving  the  testator.  Margaret 
Ann  Nichols  was  not  a  child  or  lineal  descendant  of  James 
Taylor,  and  this  act  is  not  applicable  to  the  case  in  hand.  The 
act  of  1897  was  passed  after  James  Taylor's  will  was  probated, 
and  does  not  affect  distribution  under  wills  which  became  oper- 
ative before  its  passage.  The  act  of  1844  provides  that  *no 
devise  or  legacy  hereafter  made  in  favor  of  a  brother  or 
sister  or  the  children  of  a  deceased  brother  or  sister  of  any 
testator,  such  testator  not  leaving  any  lineal  descendant,  shall 
be  deemed  or  held  to  lapse  or  become  void  by  reason  of 
the  decease  of  such  devisee  or  legatee  in  the  lifetime  of  the 
testator;  but  such  devise  or  legacy  shall  be  good  and  available 
in  favor  of  such  surviving  issue  with  like  effect  as  if  such  devisee 
or  legatee  had  survived  the  testator.'  James  Taylor  left  no 
lineal  descendants.  Margaret  Ann  Nichols,  the  legatee,  was  a 
natural  child  of  a  sister  of  James  Taylor,  the  testator,  and  under 
this  act  the  bequest  to  Margaret  Ann  Nichols  would  not  lapse 
if  the  word  *  children  '  in  the  act  includes  natural  or  illegitimate 
children.  In  our  opinion,  it  does  not.  A  bastard  is  the  child 
of  no  one.  The  word  'child,'  in  its  legal  sense,  carries  with 
it  the  idea  of  the  married  relation;  and,  unless  the  contrary 
intent  is  made  to  appear,  an  act  of  assembly  defining  or  en- 
larging the  rights  of  children  in  the  estate  left  by  their  parents 
applies  only  to  children  born  in  lawful  wedlock.  *A  gift  to 
children  means  legitimate  children  only,  unless  it  appears  that 
illegitimate  children  must  have  been  intended.'  (Appel  v.  By- 
ers,  98  Pa.  St.  481.)  'When  legally  construed,  the  term  "chil- 
dren "  is  confined  to  legitimate  children.'  (i  Bouv.  Law  Diet. 
263.)  A  child  is  '  a  descendant  in  the  first  degree,  of  either 
sex,  born  in  lawful  wedlock  of  human  parents.'  (3  Am.  &  Eng. 
Encyc.  of  Law  [ist  ed.],  p.  230.)  'Bastards  are  not  included 
in  the  word  "  children  "  in  Statutes  of  Descent  and  Distribu- 
tion.'    (Porter^s  Heirs  v.  Porter,  40  Am.  Dec.  55.)     There  be- 


420  PROBATE  REPORTS  ANNOTATED. 

ing,  then,  no  statutory  enactment  that  would  relieve  the  defend- 
ants against  the  general  rule  as  to  lapsed  legacies,  we  come 
next  to  the  question  whether  or  not  the  will  of  James  Taylor, 
on  its  face  and  in  the  light  of  all  the  circumstances  surrounding 
its  execution,  shows  that  he  did  not  use  the  words  '  and  her 
heirs '  as  words  of  limitation,  but  as  words  of  purchase.  In 
the  second  paragraph  of  the  will  the  testator  directs  his  '  execu- 
tors hereinafter  named  to  make  sale  of  all  lands  and  personal 
property  of  which  I  may  die  seized  or  possessed  as  soon  after 
my  decease  as  may  be  found  convenient.'  Then,  after  pro- 
viding for  the  building  of  a  fence  around  the  graveyard  on  the 
farm  of  Thomas  Howden,  where  his  father  and  mother  were 
buried,  and  keeping  the  same  in  repair,  he  proceeds  to  divide 
as  personalty  the  proceeds  of  the  sale  of  his  land  and  personal 
property,  and  the  children  of  his  brother  and  sisters  were  evi- 
dently in  his  mind.  The  first  bequest  is  *To  my  brother 
Thomas'  heirs-at-law  I  bequeath  one  hundred  dollars.*  He 
named  no  one,  but  he  describes  a  class  of  persons  by  the  use 
of  the  words  '  heirs-at-law,'  under  the  facts  of  the  case  evidently 
children.  The  second  bequest  is  *to  the  heirs-at-law  of  my 
sister  Elizabeth  I  bequeath  one  hundred  dollars.'  Again  no 
one  named,  but  the  words  '  heirs-at-law '  used  as  words  of 
description  or  purchase.  Then,  after  giving  his  executor  Ber- 
nard C.  Jackman  two  hundred  dollars,  he  provides  that  'all 
the  rest  and  residue  of  my  estate  I  bequeath  to  Margaret  Ann, 
natural  daughter  of  my  deceased  sister,  Jane,  intermarried  with 
Jesse  Nichols,  and  her  heirs.'  Giving  to  the  words  *  her  heirs  ' 
the  same  meaning  that  the  testator  gave  them  in  the  previous 
bequests,  we  have  a  bequest  to  Margaret  Ann  Nichols  and  her 
children,  the  words  *  her  heirs '  being  words  of  purchase,  and 
not  words  of  limitation.  Margaret  Ann  Nichols  being  a  bas- 
tard, and  her  mother  being  dead,  *  her  children  '  and  *  her  heirs ' 
were  interchangeable  terms  under  the  act  of  1855.  The  tes- 
tator evidently  intended  to  limit  his  bequests  to  the  plaintiffs, 
who  are  the  heirs-at-law  of  his  brother  Thomas  and  sister  Eliza- 
beth, to  $200,  and  to  give  the  rest  of  his  estate  to  Margaret 
Ann  Nichols  and  her  children,  with  whom  he  lived ;  and,  in  our 
opinion,  this  intent  is  so  apparent  that,  to  carry  it  out,  we  con- 
strue the  words  '  and  her  heirs '  to  be  words  of  purchase." 
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T.  S.  Riley  and  Albert  S,  SprowlSy  for  appellants. 
Norman  £.  Clark  and  John  C,  Bane,  for  appellees. 

Per  Curiam. —  The  plaintiffs  in  this  suit  brought  an  action  of 
ejectment  to  recover  a  tract  of  land  situate  in  West  Bethlehem 
township,  Washington  county,  Pa.,  containing  io6  acres.  Their 
contention  was  that  the  land  they  sought  to  recover  possession 
of  was  their  property,  which  they  alleged  the  defendants  had 
no  just  claim  or  title  to.  A  jury  was  called  and  qualified  on 
the  23d  of  January,  1901,  which,  on  the  25th  of  January,  1901, 
rendered  a  verdict  in  favor  of  the  plaintiffs  for  the  land  de- 
scribed in  the  writ;  subject,  however,  to  the  questions  of  law 
reserved.  The  questions  reserved  were  argued  before  Judges 
McIlvaine  and  Taylor,  who,  on  the  loth  of  May,  1901,  entered 
a  judgment  in  favor  of  the  defendants  on  the  questions  of  law 
reserved  non  obstante  veredicto.  The  conclusion  of  the  court 
was  that  the  plaintiffs  had  no  right  or  title  to  the  land  they 
sought  to  recover  possession  of,  and  that  the  testator  evidently 
intended  to  limit  his  bequests  to  the  plaintiffs,  who  were  the 
heirs-at-law  of  his  brother  Thomas  and  sister  Elizabeth,  to 
$200,  and  then,  after  giving  his  executor  Bernard  C.  Jackman 
$200,  he  provides  that  "  all  the  rest  and  residue  of  my  estate  I 
bequeath  to  Margaret  Ann,  natural  daughter  of  my  deceased 
sister,  Jane,  intermarried  with  Jesse  Nichols,  and  her  heirs." 
Giving  to  the  words  "her  heirs"  the  same  meaning  that  the 
testator  gave  them  in  the  previous  bequests,  we  have  a  bequest 
to  Margaret  Ann  Nichols  and  her  children,  the  words  "  her  heirs  '* 
being  words  of  purchase,  and  not  words  of  limitation. 

We  need  not  add  anything  to  what  has  been  so  well  said  by 
the  learned  judge  of  the  court  below  in  his  concise  and  in- 
structive opinion.  We,  therefore,  affirm  the  judgment  entered 
in  favor  of  the  defendants  on  the  questions  of  law  reserved 
non  obstante  veredicto. 
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Baird  et  al.  vs.  Harper. 
[Supreme  Court  of  Delaware,  Jan.  21,  1902;  51  Atl.  141.] 

Contracts  —  Variance  in   Duplicates  —  Administrators  — 
Surviving  Partners  —  Estoppel. 

1.  Where  H.  signs  and  sends  to  B.  two  written  instruments  purporting 

to  be  counterparts  of  a  proposed  contract,  but  which  diflFer  mate- 
rially, and  asks  B.  to  accept  and  return  duplicate,  and  B.  signs  but 
one,  and  returns  this,  this  is  the  contract  between  them. 

2.  A  contract  purporting  to  be  by  "  R.  S.  B.  and  J.  C.  M.,  trading  as 

C  B.  &  Co.,"  and  signed  by  R.  S.  B.  in  the  name  of  "  C.  B.  &  Co.," 
cannot,  in  the  absence  of  more,  be  considered  as  the  act  of  the 
administrator  of  C.  B.,  deceased,  though  R.  S.  B.  was  his  adminis- 
trator. 

3.  The  contract  cannot  be  considered  the  act  of  the  surviving  partner, 

C.  B.  being  dead,  and  J.  C.  M.  being  the  only  surviving  partner. 

4.  The  contract  is  not  binding  on  the  estate  o^  C.  B.,  deceased,  merely 

because  counsel  for  his  administrators  was  consulted  in  its  prepara- 
tion, and  R.  S.  B.  was  one  of  the  administrators. 

5.  One  is  not  estopped  as  administrator  because  of  an  act  by  him  indi- 

vidually. 

Error  to  Superior  Court,  Newcastle  county. 

Action  by  John  M.  Harper,  trading  as  John  M.  Harper  &  Co., 
against  Mary  Baird  and  another,  administrators  of  Charles  Baird 
deceased,  late  trading  as  a  general  partner  with  James  C.  Mc- 
Comb  as  a  special  partner  in  a  limited  partnership  under  the  firm 
name  of  Charles  Baird  &  Co.  Judgment  for  plaintiff.  Defend- 
ants bring  error. 

Reversed. 

Argued    before    Nicholson,    Ch.,    and    Pennewell    and 

BOYCE,  JJ. 

Horace  Greely  Knowles  and  Herbert  H,  Ward,  for  plaintiffs 
in  error. 

Benjamin  Nields  and  Charles  M.  Curtis,  for  defendant  in  error. 
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Pennewell,  J. —  There  were  five  assignments  of  error  filed  in 
this  case.  They  were  treated,  however,  in  the  argument,  as  cover- 
ing but  two  points;  and  will  be  so  considered  by  the  court*, 
(i)  That  the  court  erred  in  charging  the  jury  that  the  copy  of 
the  original  contract  between  Qiarles  Baird  &  Co.  and  John  M. 
Harper  &  Co.,  executed  in  duplicate,  which  was  introduced  by 
the  plaintiflF  in  evidence,  was  the  sole  contract  which  the  jury 
had  a  right  to  consider  as  the  contract  between  said  parties  thereto. 
(2)  That  the  court  below  erred  in  admitting  in  evidence,  as 
against  the  estate  of  Charles  Baird,  deceased,  the  agreement  of 
July  8,  1898,  providing,  inter  alia,  for  the  sale  by  auction  of  the 
skins  involved  in  the  controversy  between  Charles  Baird  &  Co. 
and  John  M.  Harper  &  Co.,  and  providing  for  a  method  of  as- 
certaining the  balance  alleged  to  be  due  John  M.  Harper  &  Co. 
from  Charles  Baird  &  Co. 

In  order  to  clearly  understand  the  questions  of  law  involved 
in  the  case  and  argued  before  us,  it  will  be  necessary  to  briefly 
state  the  material  facts  disclosed  by  the  record.  The  action 
was  brought  by  John  M.  Harper,  trading  as  John  M.  Harper 
&  Co.,  against  Mary  Baird  and  Robert  S.  Baird,  admin- 
istrators of  Charles  Baird,  deceased,  late  trading  as  a  gen- 
eral partner  v/ith  James  C.  McComb  as  a  special  partner  in  a 
limited  partnership  under  the  firm  name  of  Charles  Baird  & 
Co.  The  cause  of  action  was  a  lot  of  goat  skins  alleged  to  have 
been  sold  by  the  plaintiff  below  to  the  defendants  below  under 
a  written  contract  dated  October  25,  1897.  The  said  plaintiff, 
whose  place  of  business  was  in  Philadelphia,  sent  by  mail  to 
the  defendants  in  Wilmington,  on  the  15th  day  of  November, 
1897,  two  written  instruments  purporting  to  be  counterparts  of  a 
proposed  contract,  accompanied  by  a  letter  requesting  Charles 
Baird  &  Co.  to  accept  and  return  duplicate.  The  papers  were 
similar  in  all  respects,  except  that  one  provided  that  the  skins 
should  average  about  thirty-three  to  thirty-four  pounds  per  dozen, 
and  from  the  other  the  word  "about"  was  omitted.  Charles 
Baird  &  Co.  returned  the  first-mentioned  paper  to  John  M.  Har- 
per &  Co.  duly  accepted,  with  a  letter  stating  that,  "  Inclosed  we 
return  you  Contract  properly  signed,"  and  retained  the  other 
paper.    The  said  written  instruments  and  letters  were  as  follows : 

"John  M.  Harper  &  Co.,  Brokers  in  Goat  Skins,   Sumac, 
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Gambier,  etc.  No.  441  North  Third  Street.  Philadelphia,  Octo- 
ber 25,  1897.  Sold  to  Mess.  Chaa.  Baird  &  Co.,  for  account  of 
whom  it  may  concern,  about  fourteen  thousand  (14,000)  dry- 
salted  Russian  goat  skins,  fair  merchantable  quality,  averaging 
about  33  to  34  pounds  per  dozen,  at  six  dollars  and  fifty  cents 
($6.50)  per  dozen,  landed  Philadelphia.  Intermediates  and  sec- 
onds, if  any,  to  be  invoiced  at  proportionate  invoice  price.  Cash, 
less  2^^  10  days,  or  2^  30  days.  Shipped  or  to  be  shipped  from 
the  interior  of  Russia  by  rail  to  seaboard,  to  be  transshipped  by 
steamer  or  steamers  via  port  or  ports  to  Philadelphia.  Insur- 
ance subject  to  ipji  particular  average.  Skins  to  be  accepted  with 
or  without  sea  damage.  If  any  sea  damage,  a  fair  allowance  to 
be  made  in  accordance  with  the  above.  Quality  of  the  skins  to  be 
in  accordance  with  the  above,  or  an  allowance  to  be  made  to 
render  them  equal  thereto.  Any  question  arising  out  of  this 
contract  not  otherwise  provided  for  to  be  settled  by  arbitration. 
No  arrival,  no  sale.  *  *  *  Jno.  M.  Harper  &  Co.  No  re- 
sponsibility taken  unless  by  special  agreement."  '  Written  across 
the  face :    "  Accepted.    Chas.  Baird  &  Co." 

"  John  M.  Harper  &  Co.,  Brokers  in  Goat  Skins,  Sumac, 
Gambier,  etc.  No.  441  North  Third  Street.  Philadelphia,  Octo- 
ber 25,  1897.  Sold  to  Mess.  Chas.  Baird  &  Co.,  for  account  of 
whom  it  may  concern,  about  fourteen  thousand  (14,000)  dry- 
salted  Russian  goat  skins,  fair  merchantable  quality,  averaging 
33  to  34  pounds  per  dozen,  at  six  dollars  and  fifty  cents  ($6.50) 
per  dozen,  landed  Philadelphia.  Intermediates  and  seconds,  if 
any,  to  be  invoiced  at  proportionate  invoice  price.  Cash,  less 
2i^  10  days,  or  2^  30  days.  Shipped  or  to  be  shipped  from  the 
interior  of  Russia  by  rail  to  seaboard,  to  be  transshipped  by 
steamer  or  steamers  via  port  or  ports  to  Philadelphia.  Insurance 
subject  to  lojf  particular  average.  Skins  to  be  accepted  with 
or  without  sea  damages.  If  any  sea  damage,  a  fair  allowance 
to  be  made  in  accordance  with  the  above.  Quality  of  the  skins 
to  be  in  accordance  with  the  above,  or  an  allowance  to  be  made 
to  render  them  equal  thereto.  Any  question  arising  out  of  this 
contract  not  otherwise  provided  for  to  be  settled  by  arbitration. 
No  arrival,  no  sale.  *  *  *  John  M.  Harper  &  Co.  No  re- 
sponsibility taken  unless  by  special  agreement."  Written  across 
the  face :    "Accepted.    John  M.  Harper  &  Co." 
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The  plaintiff  below  offered  in  evidence  the  paper  which  had 
been  accepted  by  Charles  Baird  &  Co.,  and  which  contained  the 
word  "about."  The  defendants  offered  in  evidence  the  other 
paper,  which  did  not  contain  the  word  "about."  Both  of  said 
papers  were  admitted  in  evidence,  and  the  court  were  asked  to 
instruct  the  jury  that  they  (the  jury)  must  determine  from  all 
the  facts  in  the  case  which  of  the  two  papers  contained  the  real 
contract  entered  into  by  the  parties  thereto.  The  court  charged 
the  jury  upon  that  point  as  follows :  "  We  say  to  you  that,  both 
of  these  two  papers  having  been  transmitted  to  and  received  by 
Charles  Baird  &  Co.  for  their  acceptance,  that  the  one  accepted 
by  them,  and  so  indorsed  and  returned  by  them  to  the  plaintiff, 
is  the  one  upon  which  the  plaintiff  has  a  right  to  rely,  and  you  are 
to  be  governed  by  that  contract  in  reaching  your  verdict."  Such 
charge  was  excepted  to  by  the  defendants  below,  and  is  one  of  the 
two  points  covered  by  the  assignments  of  error.  In  the  trial  be- 
low the  defendants  contended  that  the  skins  averaged  less  than 
thirty-three  to  thirty-four  pounds  per  dozen,  and  were  not,  there- 
fore, in  conformity  with  the  contract.  The  plaintiff,  on  the  other 
hand,  insisted  that  the  skins  averaged  about  thirty-three  to  thirty- 
four  pounds  per  dozen,  and  were  in  compliance  with  the  terms  of 
the  agreement.  We  think  there  was  no  error  in  the  instruction 
of  the  court  to  the  jury  on  the  question  as  to  which  of  the  two 
papers  constituted  the  contract,  and  we  would  have  no  difficulty 
in  affirming  the  judgment  of  the  court  below  if  that  were  the 
only  ground  relied  upon  for  reversal.  It  was  very  strongly  and 
plausibly  argued  by  counsel  for  plaintiffs  in  error  that  the  court 
should'  have  left  it  for  the  jury  to  say,  after  considering  both 
papers,  and  all  the  other  evidence  in  the  case,  what  was  in  fact 
the  contract.  But,  while  it  may  be  true,  as  a  general  proposition, 
that  it  is  the  province  of  the  jury,  and  not  of  the  court,  to  deter- 
mine from  all  the  evidence  in  a  case  what  in  fact  is  the  agree- 
ment between  the  parties,  nevertheless  we  are  clearly  of  the  opin- 
ion that  when  two  papers,  differing  in  a  material  point,  are  of- 
fered in  evidence,  as  in  this  case,  both  of  which  were  signed  by 
the  plaintiff,  but  only  one  by  the  defendant,  it  is  the  duty  of  the 
court  to  instruct  the  jury  which  of  the  two  is  to  control  them  in 
the  consideration  of  the  case.  We  think,  therefore,  that  the  court 
in  this  case  very  properly  charged  the  jury  that  they  were  to  be 


426  PROBATE  REPORTS  ANNOTATED. 

governed  by  that  paper  which  had  been  accepted  and  returned  by 
the  defendant  to  the  plaintiff  as  the  *'  contract  properly  signed." 
Upon  examination  the  following  authorities,  cited  by  the  counsel 
for  plaintiffs  in  error,  appear  to  be  cases,  with  one  exception,  in 
which  the  different  papers  were  signed  by  all  the  parties,  or 
cases  between  landlord  and  tenant,  where  the  lease  was  signed 
by  the  lessor,  and  accepted  by  the  lessee,  who  entered  into  pos- 
session thereunder.  In  the  excepted  case  of  Campau  v.  Lafferty 
the  lease  was  executed  by  the  lessor  but  neither  paper  was  signed 
by  both  parties.  The  cases,  therefore,  seem  to  be  not  in  point, 
and  not  at  all  at  variance  with  the  position  we  have  taken.  {Judd 
V.  Ensign,  6  Barb.  258;  McNulty  v.  Prentice,  25  id.  204;  Shel- 
mire  v.  Williams  &  Clark  Co.,  68  Hun,  196,  22  N.  Y.  Supp. 
847 ;  Morss  v.  Salisbury,  48  N.  Y.  636 ;  Castro  v.  Gaffey,  96  Cal. 
421,  31  Pac.  363;  Carroll  v.  Society,  125  Mass.  565;  Carnegie 
Nat.  Gas  Co.  v.  Philadelphia  Co.,  158  Pa.  St.  317,  27  Atl.  951; 
Campau  v.  Lafferty,  43  Mich.  429,  5  N.  W.  648.) 

The  remaining  point  covered  by  the  assignments  of  error  has 
given  the  court  much  more  trouble  than  the  one  already  con- 
sidered. We  refer  to  the  admission  in  evidence  of  a  certain  writ- 
ten agreement  bearing  date  July  8,  1898,  which  was  made  after 
the  death  of  Charles  Baird,  whose  estate  it  was  sought  to  bind 
by  the  action  in  the  court  below  against  his  administrators.  That 
agreement  was  as  follows : 

"  Memorandum  of  agreement,  made  this  eighth  day  of  July, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety- 
eight  (1898),  between  Robert  W.  Tadman  and  James  B.  Hick- 
man, trading  as  Tadman  and  Hickman,  and  Robert  S.  Baird  and 
James  C.  McComb,  trading  as  Charles  Baird  and  Company,  both 
firms  of  Wilmington,  Delaware,  parties  of  the  first  part,  and 
John  M.  Harper,  trading  as  John  M.  Harper  and  Company,  of 
Philadelphia,  party  of  the  second  part,  witnesseth:  Whereas, 
the  parties  hereto,  upon  twenty-fifth  day  of  October,  1897,  c^" 
tered  into  certain  contracts,  the  parties  of  the  first  part  with  the 
parties  of  the  second  part,  such  contracts  being  separate  contracts 
in  each  case,  for  the  sale  by  the  party  of  the  second  part  to  the 
parties  of  the  first  part  of  about  fourteen  thousand  dry-salted 
Russian  goat  skins,  making  about  twenty-eight  thousand  alto- 
gether; and  whereas,  two  hundred  and  seventy-eight  bales  of 
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such  skins  have  arrived,  containing  in  all,  as  per  invoice,  about 
twenty-eight  thousand  skins,  which  bales  of  skins  have  actually 
been  given  over  to  the  custody  of  the  parties  of  the  first  part 
by  the  party  of  the  second  part,  but  which  act  by  the  party  of  the 
second  part  and  the  parties  of  the  first  part  do  not  hereby  admit 
to  have  been  a  good  delivery,  nor  do  the  parties  of  the  first  part 
admit  that  all  of  the  said  skins  were  actually  given  over  to  the 
custody  of  the  said  parties  of  the  first  part ;  and  whereas,  a  con- 
troversy has  arisen  between  the  parties  hereto  as  to  whether  or 
not  the  skins  so  in  the  possession  of  the  parties  of  the  first  part 
are  a  good  delivery  under  the  aforesaid  contracts  of  October 
25th,  1897,  and  such  skins  are  stored  here  and  in  Wilmington, 
and  it  is  desired  by  all  the  parties  hereto  that  the  costs  of  such 
storage,  interest,  and  other  incidental  expenses,  in  addition  to 
the  possible  fall  of  the  market,  may  be  saved  and  avoided  as  far 
as  possible;  and  as  the  party  of  the  second  part  is  either  under 
obligations  to  pay  or  has  paid  the  original  seller  of  such  skins 
for  the  same,  and  whatever  way  the  controversy  aforesaid  may 
be  terminated  it  is  desirable  that,  in  so  far  as  the  proceeds  of  the 
skins  will  so  do,  he  may  be  reimbursed  such  sum,  and  not  be  de- 
prived of  the  use  of  the-  same,  if  the  controversy  should  be  de- 
cided against  him;  and  it  is  desirable  that,  if  the  controversy 
should  be  decided  against  the  parties  of  the  first  part,  that  the 
running  of  interest  as  against  them  and  other  costs  should  cease 
in  so  far  as  it  is  possible ;  and  whereas,  to  accomplish  the  afore- 
said purposes  it  has  been  agreed  by  the  parties  hereto  that,  with- 
out prejudice  to  any  of  them,  or  to  any  of  their  rights  in  the  mat- 
ter, and  for  the  sole  purpose  of  saving  the  above  losses  to  both 
parties  in  so  far  as  it  is  possible,  that  the  skins  now  in  the  pos- 
session and  custody  of  the  parties  of  the  first  part  shall,  as  soon 
as  possible,  be  turned  into  money,  and  the  proceeds  thereof  paid 
over  to  the  party  of  the  second  part  on  account  of  his  outlay  for 
the  same  in  the  manner  hereinafter  set  forth;  but  it  is  not  con- 
ceded that  all  of  said  skins  were  or  are  now  in  the  possession  of 
the  said  parties  of  the  first  part;  and  now  this  agreement  wit- 
nesseth  that  in  consideration  of  the  premises  the  parties  hereto 
have  agreed  each  with  the  other,  for  themselves  and  for  their  and 
each  of  their  respective  heirs,  executors,  administrators,  suc- 
cessors, and  assigns,  as  follows:     (i)  All  of  the  skins  so  re- 
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ceived  from  the  party  of  the  second  part,  and  now  in  the  custody 
or  control  of  the  parties  of  the  first  part,  being  the  entire  importa- 
tions by  the  party  of  the  second  part  under  the  contracts  of  Octo- 
ber 25th,  1897,  shall  be  exposed  to  public  sale  at  the  hands  of 
Messrs.  Samuel  C.  Cook  &  Sons,  auctioneers,  of  Philadelphia; 
such  sale  to  be  advertised  and  made  known  to  the  public  in  the 
manner  customary  with  such  auctioneers  as  to  such  sales  and 
to  be  sold  by  the  said  auctioneers  to  the  highest  bidder  for  the 
best  prices  obtainable  at  such  sale,  without  reservation;  the  sale 
to  take  place  not  later  than  August  i,  1898.  It  is  not  admitted 
that  all  of  said  skins  were  or  are  in  the  custody  or  control  of  the 
parties  of  the  first  part.  (2)  At  such  sale,  all  of  the  parties 
hereto,  individually  and  as  firms,  shall  have  the  right  of  bidding 
and  bu>'ing,  if  any  one  of  them  happens  to  be  the  highest  bidder, 
and  such  purchase  by  one  of  the  parties  hereto  shall  not  be  con- 
sidered as  being  in  trust,  or  in  any  way  concerning  any  of  the 
other  parties  hereto.  If  any  or  all  of  the  parties  of  the  first  part 
become  purchasers,  or  any  other  parties  other  than  the  party  of 
the  second  part,  of  any  or  all  of  such  skins,  they  shall  pay  the 
gross  amount  to  the  auctioneers,  who  shall  pay  the  net  amount, 
less  the  auctioneers'  expenses,  to  the  party  of  the  second  part. 
If  the  party  of  the  second  part  becomes  the  purchaser  of  any  or 
all  of  such  skins,  then,  upon  his  paying  to  the  auctioneers  the 
proportionate  part  of  the  expenses  of  the  sale  which  the  value 
of  the  skins  so  purchased  by  him  bears  to  the  whole  lot  if  he 
only  purchases  a  portion,  or,  if  he  purchases  all,  then  all  of  such 
expenses,  etc.,  the  goods  shall  become  his  property.  (3)  The 
receipt  by  the  parties  of  the  second  part  of  the  proceeds  of  such 
sale,  either  in  money  or  in  goods,  as  provided  by  the  second  para- 
graph above,  shall  be  considered  by  the  parties  hereto  as  a  final 
disposition  of  the  goods  for  the  purpose  of  the  controversy  be- 
tween them.  If  the  party  of  the  second  part  is  successful  in 
maintaining  his  position  that  the  deliveries  made  by  him  were 
good  deliveries,  and  that  the  parties  of  the  first  part  are  account- 
able to  him  under  the  contracts,  and  he  recovers  against  them 
an  award  or  awards,  or  judgment  or  judgments,  then  at  the  final 
determination  of  the  controversy  the  amount  received  by  him  in 
cash  from  the  auctioneers,  in  case  the  parties  of  the  first  part 
or  others  become  the  purchasers,  or  the  net  amount  of  the  pur- 


BAIRD  ET  AL.  v.  HARPER.  429 

chase  or  purchases  made  by  him,  shall  be  considered  and  treated 
as  a  payment  to  that  extent  on  account  of  the  total  indebtedness 
found  to  be  due  from  the  parties  of  the  first  part  to  him.  (4)  In 
case  the  parties  of  the  first  part  are  successful  in  maintaining 
their  position  that  the  party  of  the  second  part  has  not  made  to 
them  a  good  delivery  under  these  contracts,  then  the  moneys  or 
goods  or  goods  and  moneys  received  by  the  party  of  the  second 
part  as  the  proceeds  of  such  sale  shall  be  considered  as  a  good 
redelivery  of  the  entire  lot  of  goods  by  the  parties  of  the  first 
part  to  the  party  of  the  second  part  as  of  the  date  of  such  sale, 
and  the  party  of  the  second  part  shall  have  no  further  claim  upon 
the  parties  of  the  first  part.  (5)  It  is  agreed  that  this  sale  and 
conversion  of  these  goods  is  to  be  entirely  without  prejudice 
to  the  parties  hereto,  or  to  any  of  their  rights,  and  that,  with 
the  exception  of  the  final  crediting  to  the  party  of  the  second  part 
of  the  proceeds  of  such  merchandise,  this  sale  shall  in  no  way 
appear  to  be  taken  into  account  in  the  determination  of  any  con- 
troversy between  them  either  as  to  matter  of  fact  or  as  to  the 
matter  of  the  value  of  the  skins.  In  witness  whereof  the  parties 
hereto  have  hereunto  set  their  respective  hands  and  seals  the  day 
and  year  first  above  written.  Tadman  &  Hickman.  [Seal.] 
Qiarles  Baird  &  Co.  [Seal.]  John  M.  Harper  &  Co.  [Seal] 
Signed,  sealed,  and  delivered  in  the  presence  of  us:  William 
Allen,  Frederick  C.  Newbourg,  Jr.,  as  to  John  M.  Harper  &  Co." 
It  appears  from  the  record  that  the  skins  alleged  to  have 
been  sold  in  pursuance  of  the  contract  between  John  M.  Har- 
per &  Co.  and  Charles  Baird  &  Co.,  dated  October  25,  1897, 
and  above  set  out,  were  shipped  to  the  latter  firm  in  three 
separate  lots,  and  at  different  times.  The  first  two  lots  were 
stored  by  Charles  Baird  &  Co.  in  a  warehouse  in  Philadelphia, 
and  upon  the  arrival  of  the  third  lot  they  refused  to  accept 
not  only  that  lot,  but  also  the  other  two;  whereupon  the  said 
John  M.  Harper  &  Co.  ordered  the  said  third  lot  to  be  stored 
in  a  warehouse  in  said  city  in  the  name  of  Charles  Baird  &  Co. 
It  was  contended  by  the  plaintiff  below,  but  denied  by  the  de- 
fendants, that  the  latter  had  examined  and  accepted  the  first 
two  lots  of  skins  before  the  arrival  of  the  third.  The  defend- 
ants below  gave  as  the  reason  for  declining  to  accept  the  skins 
that  they  did  not  come  up  to  the  contract  in  weight  or  quality. 
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Charles  Baird,  whose  administrators  were  the  defendants  be- 
low, died  on  the  8th  day  of  June,  1898,.  and  on  July  8,  1898, — 
one  month  thereafter, —  the  agreement  in  controversy  was 
executed. 

The  important  question  for  our  consideration  and  determina- 
tion is  whether  the  court  below  erred  in  admitting  in  evidence 
said  agreement,  the  only  effect  of  which  could  be  to  bind  the 
estate  of  Charles  Baird,  deceased.  The  said  agreement  pro- 
vided that  the  three  lots  of  skins  should  be  sold  at  auction,  and 
the  net  amount  of  the  sale  paid  to  John  M.  Harper  &  Co., 
the  party  of  the  second  part,  and  be  treated  as  a  payment  to 
that  extent  on  account  of  the  total  indebtedness  found  to  be 
due  to  him  from  the  parties  of  the  first  part,  etc.  We  will  say 
now  that,  if  the  court  below  was  wrong  in  admitting  the  agree- 
ment in  evidence,  it  was  not  only  error,  but  reversible  error. 
There  can  be  no  question  that  such  evidence  was  prejudicial 
to  the  defendants  below.  While  the  action  may  not  have  been 
brought  distinctly  on  said  agreement,  it  nevertheless  did  become 
a  very  important  feature  and  element  in  the  case.  The  suit 
was  in  fact  for  the  recovery  of  a  balance  which  had  been  ascer- 
tained by  carrying  out  this  very  agreement,  and  it  is  impos- 
sible to  see  how  the  jury  could  have  arrived  at  the  verdict  they 
rendered  without  having  been  shown  what  was  the  balance  of 
the  contract  price  of  the  skins,  after  deducting  the  net  amount 
received  from  the  auction  sale.  They  could  not  have  known 
from  the  evidence  what  such  balance  was,  until  the  net  amount 
received  from  the  auction  sale  was  shown;  and,  in  order  to 
show  that,  the  agreement  which  authorized  the  sale  was  offered 
and  admitted  in  evidence.  The  question,  however,  remains, 
was  the  agreement  of  July  8,  1898,  such  an  agreement  as  could 
bind  the  estate  of  Charles  Baird,  deceased,  and  was  it  admis- 
sible in  evidence  for  such  purpose?  It  is  important  to  note 
how  the  parties  of  the  first  part  were  described  in  the  agree- 
ment, and  how  they  signed  the  same.  The  said  parties,  so  far 
as  this  case  is  concerned,  were  described  as  "  Robert  S.  Baird 
and  James  C.  McComb,  trading  as  Charles  Baird  and  Company." 
They  signed  as  "  Charles  Baird  &  Co.     [Seal.]" 

The  following  propositions  will  not  be  questioned:  (i)  By 
the  death  of  a  partner  the  partnership  is  ipso  facto  dissolved 
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(2)  The  estate  of  a  deceased  partner  can  be  bound,  after  his 
death,  only  by  the  act  or  agreement  of  some  person  or  persons 
having  authority  to  do  so.  It  would  also  seem  equally  reason- 
able to  hold  that  it  must  be  clear  that  the  person  having  such 
authority  acts  in  such  capacity,  and  not  individually;  and  that 
it  shall  appear  expressly  or  by  necessary  implication  that  it 
was  the  intention  and  purpose  of  the  agreement  to  bind  the 
estate  of  the  deceased  partner.  If  the  agreement  in  ques- 
tion was  binding  on  the  estate  of  Charles  Baird,  deceased,  it 
must  be  either  because  it  was  the  act  of  his  administrator  or 
of  his  surviving  partner, —  assuming  for  sake  of  the  argument 
that  it  was  in  the  power  of  either  to  bind  the  said  estate ;  upon 
which  question,  however,  we  express  no  opinion. 

First.  Was  it  the  act  of  his  administrators?  There  is  abso- 
lutely nothing  on  the  face  of  the  agreement  or  in  the  evidence 
to  indicate  that  it  was.  True,  Robert  S.  Baird,  who  was  one 
of  the  administrators  of  Charles  Baird,  deceased,  was  named 
and  described  as  one  of  the  parties  of  the  first  part,  and  the 
evidence  shows  that  he  affixed  to  the  agreement  the  signature 
"  Charles  Baird  &  Co."  But  he  did  not  sign  as  administrator; 
neither  was  he  described  as  administrator;  but,  on  the  con- 
trary, as  a  member  of  the  firm  of  Charles  Baird  &  Co.  It  would, 
indeed,  be  a  most  violent  assumption,  and  one  wholly  unwar- 
ranted by  the  record  and  the  law,  to  hold  that  the  agreement 
was  the  act  of  the  administrators  of  Charles  Baird,  deceased,  or 
either  of  them. 

Second.  Was  the  agreement  the  act  of  the  surviving  partner, 
or  partners?  It  distinctly  appears  by  the  record  that  Robert 
S.  Baird  was  not  a  member  of  the  firm  of  Charles  Baird  &  Co. ; 
nor  is  there  any  evidence  whatever  to  show  that  he  had  author- 
ity to  sign  such  firm  name.  We  must  assume,  therefore,  that 
he  was  not  a  surviving  partner,  and  had  no  authority  as  such 
to  bind  the  estate  of  said  deceased. 

It  remains  for  us  to  consider  whether  the  agreement  may 
be  held  to  be  the  act  of  James  C.  McComb,  as  surviving  part- 
ner of  Charles  Baird  &  Co.  He  is  not  described  therein  as 
surviving  partner,  but,  on  the  contrary,  as  a  partner  with  Rob- 
ert S.  Baird,  trading  under  the  firm  name  of  Charles  Baird 
&  Co.     He  did  not  sign  as  surviving  partner,  and  in  fact  he 
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did  not  sign  at  all,  unless  he  may  be  regarded  as  being  a  part- 
ner with  Robert  S.  Baird,  who  signed  the  firm  name.  But  it 
appears  from  the  evidence  that  there  was  no  such  partnership, 
and  that  James  C.  McComb  had  formed  no  new  partnership 
with  any  one.  There  does  not,  therefore,  seem  to  be  anything 
to  show  that  James  C.  McComb,  who  was  the  sole  surviving 
partner  of  Charles  Baird  &  Co.,  either  signed  the  agreement 
as  surviving  partner  or  in  any  other  capacity.  His  name  was 
inserted  in  the  agreement  as  a  partner  with  Robert  S.  Baird, 
and,  so  far  as  the  evidence  discloses,  the  said  James  C.  Mc- 
Comb had  no  actual  part  in,  or  connection  with,  the  said 
agreement. 

But  it  was  also  insisted  in  the  argument  before  this  court,  by  the 
counsel  for  the  defendant  in  error,  that  the  agreement  in  ques- 
tion was  admissible  in  evidence  on  the  three  following  grounds : 
(i)  Because  it  was  prepared  by  the  counsel  of  the  plaintiff 
below,  after  consultations  with  counsel  for  the  administrators 
of  Charles  Baird,  deceased,  the  defendants  below;  and  the  sig- 
nature of  "  Charles  Baird  &  Co."  was  affixed  to  the  agreement 
by  Robert  S.  Baird,  one  of  the  defendants  below,  and  one  of 
the  administrators.  (2)  Because  by  the  acts,  representations, 
and  conduct  of  Robert  S.  Baird,  one  of  the  administrators  of 
Charles  Baird,  deceased,  the  plaintiff  below  was  induced  to 
change  his  position  with  respect  to  the  skins  and  the  adminis- 
trators are,  therefore,  precluded  from  asserting  anything  incon- 
sistent with  such  previous  acts,  representations,  and  conduct; 
that  they  are  estopped  from  denying  that  the  agreement  was 
made  by  their  authority,  and  was  intended  to  bind  them. 
(3)  Because  Robert  S.  Baird,  one  of  the  administrators  of 
Charles  Baird,  deceased,  and  one  of  the  defendants  below,  by 
the  execution  of  said  agreement  in  the  name  of  Charles  Baird 
&  Co.,  represented  that  the  administrators  were  surviving  part- 
ners of  said  firm,  or  at  least  that  the  said  Robert  S.  Baird  was 
such  a  surviving  partner;  and  the  said  administrators  were, 
therefore,  estopped  to  deny  that  the  agreement  was  made  by 
parties  competent  to  make  it,  and  competent  to  bind  the  estate 
of  Charles  Baird,  deceased.  We  will  briefly  consider  these 
contentions. 

The  first  ground  is  manifestly  the  one  upon  which  counsel 
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principally  relies,  and  is,  moreover,  the  one  upon  which  the 
court  below  admitted  the  agreement  in  evidence,  viz.,  "That 
the  agreement  was  one  relating  to  this  particular  lot  of  skins," 
and  entered  into  by  counsel.  Suppose  the  evidence  does  show 
that  the  agreement  related  to  the  skins  in  question,  and  that 
it  was  prepared  by  the  counsel  of  the  plaintiff  below,  after  con- 
sultation with  the  counsel  for  defendants  below,  who  had  been 
counsel  for  Charles  Baird  &  Co.  during  the  lifetime  of  Charles 
Baird,  the  general  partner.  Nevertheless,  we  are  now  dealing 
with  a  written  instrument,  signed  by  certain  parties,  whose 
signatures  are  entirely  consistent  with  the  parties  as  named 
and  described  in  the  paper  itself.  We  are  not  acquainted  with 
any  rule  of  law  that  will  justify  or  permit  this  court  to  disre- 
gard and  ignore  the  parties  to  the  instrument,  and  treat  the 
paper  as  the  agreement  of  some  other  person  or  persons.  This 
agreement,  which  is  in  writing,  speaks  for  itself;  and  the  par- 
ties thereto  constitute  an  essential  part  thereof.  It  was  argued 
by  counsel  for  the  defendant  in  error  that  "  it  did  not  matter 
by  whom  the  paper  was  signed,  or  whether  or  not  it  was 
signed  by  any  one."  "  If,"  it  was  urged,  "  it  contained  the  agree- 
ment respecting  the  skins  in  question,  which  was  entered  into 
between  the  counsel  of  the  parties,  it  could  not  be  excluded." 
The  question  before  the  court  is  not  what  might  be  the  effect, 
under  the  proof  in  this  case,  if  the  paper  had  not  been  signed  at 
all,  because  it  was  signed,  and  the  parties  named  therein.  It  does 
seem  to  the  court  that  it  would  be  not  only  unreasonable,  but 
without  warrant  of  law,  to  hold  that  the  agreement  under  con- 
sideration is  binding  on  the  estate  of  Charles  Baird,  deceased, 
because  counsel  for  his  administrators  was  consulted  in  its  prep- 
aration, when  it  appears  by  an  inspection  of  the  agreement  not 
only  that  it  was  not  signed  by  such  counsel,  or  any  one  compe- 
tent to  bind  the  estate,  but  by  other  parties.  We  are  not  unmind- 
ful of  the  position  taken  by  counsel  for  the  defendant  in  error, 
viz.,  that  the  argeement  is  not  the  cause  of  action  in  the  case, 
and  that  the  plaintiff  below  is  not  seeking  to  recover  on  it.  It 
may  not  be  entirely  clear,  under  the  pleadings  and  bill  of  par- 
ticulars filed  in  the  cause,  upon  what  contract  alone  the  action  is 
in  fact  founded ;  nevertheless  it  does  sufficiently  appear  that  the 
suit  was  brought  to  recover  the  balance  ascertained  by  carr3dng 
Vol.  VII —  28 
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out  the  agreement  of  July  8,  1898.  Such  agreement  became, 
therefore,  an  element  in  the  case  as  important  and  vital  as  any 
contract  upon  which  the  action  could  have  been  based,  and  must 
be  governed  by  the  rules  of  law  applicable  to  written  instru- 
ments. 

The  second  and  third  contention  of  counsel  for  defendant  in 
error,  above  stated,  are  based  on  the  doctrine  of  estoppel,  and  will 
be  considered  together.  In  these  contentions  it  is  evidently 
assumed  by  counsel  that  Robert  S.  Baird  was  acting  as  ad- 
ministrator of  Charles  Baird,  deceased,  when  he  executed  the 
agreement  of  July  8,  1898,  and  by  reason  of  such  act  the  plaintiff 
below  was  induced  to  change  his  position  with  respect  to  the 
skins.  He  claims  also  that  by  said  act  Robert  S.  Baird  repre- 
sented that  the  administrators  of  Charles  Baird,  deceased,  or  at 
least  one  of  them,  was  surviving  partner  of  the  firm  of  Charles 
Baird  &  Co.,  and  that  said  administrators  are  estopped  to  deny 
the  fact.  But  it  is  submitted  that  such  assumption  is  simply  beg- 
ging the  question.  There  is  absolutely  nothing  in  the  case  to 
warrant  the  assumption  that  at  the  time  Robert  S.  Baird  signed 
the  agreement  as  "  Charles  Baird  &  Co."  he  was  acting  as  admin- 
istrator. There  is  nothing  on  the  face  of  the  agreement  to  show 
that  he  was  so  acting,  but  much  is  indicated  that  he  was  not. 
Nor  do  we  think  there  is  anything  in  the  case,  as  was  insisted 
by  counsel  for  defendant  in  error,  from  which  it  can  reasonably 
be  inferred  that  plaintiff  below  was  deceived  by  the  agreement, 
or  misconceived  the  effect  thereof,  by  reason  of  the  act  of  defend- 
ants below.  He  knew  at  the  time  of  the  execution  of  the  agree- 
ment that  Charles  Baird  was  deceased,  because  it  was  prepared 
after  consultation  with  the  counsel  of  his  administrators.  He 
knew  that  the  firm  of  Charles  Baird  &  Co.  had  been  dissolved  by 
the  death  of  one  of  the  partners.  He  must  have  known  that 
Robert  S.  Baird  was  not  a  member  of  the  old  firm  of  Charles 
Baird  &  Co.,  because  that  firm  executed  the  original  contract  of 
October  25,  1897,  and  he  was  not  then  a  member  thereof.  And 
yet,  having  such  knowledge,  he  prepared,  had  executed,  and  ac- 
cepted an  agreement  signed  by  Robert  S.  Baird  and  James  C. 
McComb,  trading  as  Charles  Baird  &  Co.  Estoppel  has  been 
defined  to  be  a  preclusion  in  law  which  prevents  a  man  from  alleg- 
ing or  denying  a  fact  in  consequence  of  his  own  previous  act. 
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allegation,  or  denial  of  a  contrary  tenor.  (Steph.  PI.  239.)  It 
can  operate  only  against  the  person  who  did  the  previous  act, 
or  those  claiming  under  him.  If  he  did  the  act  individually,  or 
in  some  capacity  other  than  as  administrator,  we  think  he  will 
not  be  estopped  thereby  when  acting  as  administrator.  In  order 
to  successfully  invoke  this  doctrine  against  an  administrator,  it 
must  be  shown  that  the  act  was  done  or  the  admission  made  by 
him  in  such  character  and  not  individually.  We  do  not  think 
the  doctrine  of  estoppel  applies  to  this  case.  (Am.  &  Eng.  Encyc. 
of  Law  [2d  ed.],  397;  Kellerman  v.  Miller,  5  Pa.  Super.  Ct.  443; 
Wright  V.  De  Groff,  14  Mich.  164;  Gouldsmith  v.  Coleman,  57 
Ga.  425.) 

It  is  the  unanimous  opinion  of  the  court,  that  the  agreement  of 
July  8,  1898,  executed  after  the  death  of  Charles  Baird,  deceased, 
was  not  made  by  parties  competent  to  bind  the  estate  of  the  said 
deceased,  and  fhat  the  court  below  erred  in  admitting  the  same 
in  evidence.  We  may  say  that  we  have  reached  such  conclusion 
after  having  given  the  case  the  most  careful  and  thorough  con- 
sideration of  which  we  were  capable.  Any  different  conclusion 
seemed  to  us  to  be  impossible. 

Judgment  below  reversed,  and  the  record  remanded,  etc. 


Jones  vs,  Collins  et  al, 

ICourt  of  Appeals  of  Maryland,  Jan.  17,  1902;  94  Md.  403,  51  Atl.  398.] 

Wills  —  Mental  Incapacity  —  Insanity  —  Insane  Delusion 
—  Evidence  —  Admissibility  —  Nonexpert  Testimony  — 
Testimony  of  Physician  —  Burden  of  Proof  —  Instruc- 
tions. 

1.  Evidence  by  a  sister-in-law  that  she  had  known  testator  since  his 
marriage,  and  had  been  at  his  house  frequently;  that  she  had  seen 
his  bad  conduct  there,  and  that  he  was  abusive  to  his  wife,  which 
conduct  had  caused  her  to  leave  him  several  times;  and  that  he  had 
a  cancer  in  his  head,  which  had  been  twice  removed  and  had  re- 
appeared,—  was  a  sufficient  foundation  to  authorize  witness  to  give 
an  opinion  as  to  testator's  mental  condition. 
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2.  A  witness  as  to  testator's  mental  capacity  cannot  give  an  opinion  as 

to  whether  testator  was  entirely  sane,  but  such  opinion  must  be 
confined  to  the  question  whether  he  had  a  disposing  mind. 

3.  Evidence  of  testator's  incapacity,  offered  by  the  caveator  of  a  will, 

must  be  confined  to  the  question  of  his  capacity  at  the  time  of  the 
execution  of  the  will;  but  evidence  on  the  part  of  the  caveatee  to 
establish  testator's  capacity  may  cover  any  period  of  time  before 
or  after  the  execution  of  the  will. 

4.  Nonexpert    witnesses    for    the    caveatee    who    are    competent,    from 

their  acquaintance  and  relations  with  testator,  to  give  an  opinion 
as  to  his  competency,  may  be  asked  if  they  observed  any  indica- 
tion of  lack  of  mind  or  understanding  on  testator's  part 

5.  A  subscribing  witness  to  a  will  may  testify  that  he  considered  the 

testator  capable  of  making  the  will,  though  the  witness  has  not 
testified  that  he  investigated  testator's  mental  capacity  at  the  time 
the  will  was  executed,  as  a  due  investigation  by  the  witness  will  be 
presumed,  and  he  may  be  cross-examined  in  relation  thereto. 

6.  A  physician  may  give  his  opinion  as  to  the  mental  capacity  of  testator, 

without  first  stating  the  circumstances  upon  which  the  opinion  is 
founded,  even  though  the  physician  has  never  attended  the  testator 
professionally,  except  to  prescribe  for  him  on  two  different 
occasions. 

7.  The  caveatee  of  a  will,  when  the  testator  is  shown  to  have  been  per- 

manently insane,  or  insane  with  lucid  intervals,  at  a  time  prior  to 
his  death,  has  the  burden  of  proving  the  removal  of  the  disability, 
or  that  the  will  was  executed  during  a  sane  interval;  but,  when  its 
execution  is  alleged  as  the  result  of  insane  delusion,  the  caveator 
has  the  burden  of  showing  that  the  will  was  the  direct  product  of 
the  delusion. 

8.  Requested  instructions,  reciting  facts  of  which  there  is  no  evidence,  are 

properly  refused. 
Pearce,  J.,  dissenting  in  part. 

Appeal  from  Circuit  Court,  Worcester  county;  Henry  Page 
and  Henry  Lloyd,  Judges. 

Application  by  Oliver  D.  Collins  and  another  for  the  probate 
of  the  will  of  Benjamin  I.  Jones,  to  which  Benjamin  S.  Jones 
files  a  caveat.  From  a  judgment  in  favor  of  the  caveatees,  the 
caveator  appeals. 

Affirmed. 

Argued  before  McSherry,  C.  J.,  and  Fowler,  Briscoe,  Boyd, 
Pearce,  Schmucker,  and  Jones,  JJ. 
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Melvin  &  Handy,  for  appellant. 

Collins  &  Jones,  for  appellees. 

Pearce,  J. —  This  is  an  appeal  from  rulings  of  the  court  below 
at  the  trial  of  issues  sent  from  the  Orphans'  Court  of  Worcester 
county  on  a  caveat  to  the  last  will  and  testament  of  Benjamin 
I.  Jones.  Two  issues  were  sent  to  the  Circuit  Court:  First. 
"  Was  Benjamin  L  Jones  of  sound  and  disposing  mind,  and 
capable  of  making  and  executing  a  valid  deed  or  contract,  at 
the  time  of  making  and  executing  a  paper  writing  bearing  date 
February  7,  1900,  purporting  to  be  his  last  will  and  testament, 
and  offered  to  the  Orphans'  Court  of  Worcester  county  for 
probate?"  The  second  inquired  whether  he  was  induced  to 
make  and  execute  said  paper  writing  by  fraud  and  undue  inflii- 
ence  practiced  on  him;  but  this  was  apparently  abandoned  at 
the  argument  in  this  court,  and  it  is  unnecessary  to  set  it  out 
here  in  full.  On  these  issues  the  jury  rendered  a  verdict  for 
the  caveatees,  and  the  caveator  has  appealed.  By  the  will  of- 
fered for  probate  the  testator  bequeathed  to  each  of  his  four 
children  $1,  and  to  his  wife  $700,  in  lieu  of  dower  in  all  his 
real  estate,  upon  condition  she  should  consent  to  the  sale  of 
the  same  free  of  her  right  of  dower.  All  the  residue  of  his 
estate,  including  the  legacy  to  his  wife,  if  she  should  renounce 
the  same,  he  bequeathed  equally  to  his  grandchildren  living  at 
his  death;  their  respective  shares,  with  accumulated  interest, 
to  be  paid  to  each  as  they  reached  twenty-five  years  of  age. 

We  will  consider  first  the  questions  of  evidence.  Mrs.  Mary 
Gootee  testified  for  the  caveator  that  she  was  the  sister  of  the 
testator's  wife,  and  had  known  him  ever  since  his  marriage; 
that  at  first  she  observed  nothing  in  his  behavior  different  from 
that  of  other  men;  that  after  his  marriage  she  became  better 
acquainted  with  him,  and  her  acquaintance  continued  up  to  his 
death;  that  she  was  accustomed  to  go  to  his  house,  and  had 
seen  some  pretty  bad  behavior  there ;  that  he  abused  his  wife, 
and  called  her  ill  names,  with  bitter  oaths,  and  that  his  wife 
gave  him  no  cause  for  his  conduct;  that  he  would  get  mad 
when  he  was  at  work  in  the  field,  and  abuse  her  for  ever}^thing; 
that  she  left  her  husband  seven  or  eight  times,  or  a  dozen,  he 
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had  been  so  bad  to  her ;  that  he  would  run  her  off  in  the  night, 
and  she  would  go  to  witness'  house  or  other  places;  that  on 
one  of  these  occasions  her  husband  came  after  her,  and  she 
told  him  she  had  gone  back  so  many  times,  and  could  not  stay, 
that  she  would  not  go  then,  and  he  got  his  knife  out  after  her, 
and  witness  got  between  them;  that  the  year  before  the  time 
of  her  testifying  he  came  to  witness'  house  on  Sunday,  and 
wanted  his  daughter  and  Ben  (his  son)  to  put  up  a  target  to 
shoot  at,  right  in  her  yard;  that  there  was  no  cause  for  such 
talk,  but  talking  about  the  money  he  lost  with  the  Halls;  that 
about  five  years  before  that  time  a  cancer  developed  on  his 
head ;  that  it  was  removed,  and  reappeared  in  his  ear ;  and  that 
after  this  his  mind  would  fly  off.  The  caveator's  counsel  then 
asked  her  this  question :  "  Now,  Mrs.  Gootee,  from  your  ac- 
quaintance with  Mr.  Jones,  and  from  the  facts  you  observed 
with  regard  to  him,  is  it  your  opinion  that  Mr.  Jones  was  en- 
tirely sane?"  to  which  question  the  caveatees  objected,  and 
the  court  sustained  the  objection.  This  constitutes  the  first 
exception.  Counsel  upon  both  sides  argued  this  exception 
upon  the  assumption  that  the  question  was  excluded  on  the 
ground  that  no  proper  foundation  had  been  laid  for  the  ex- 
pression of  an  opinion  by  this  witness;  but  we  think  it  is  clear 
Mrs.  Gootee  was  competent  to  express  an  opinion  as  to  the 
testator's  testamentary  capacity  according  to  the  rule  laid  down 
in  Tozvnshend  v.  Townshend  (j  Gill,  28),  and  since  repeatedly 
declared  in  this  court, —  she  having  stated  facts  and  circum- 
stances abundantly  fortifying  her  opinion  to  render  it  compe- 
tent evidence.  In  Weems  v.  We  ems  (19  Md.  345),  it  was 
broadly  suggested  by  the  court  that  a  brother  of  the  testator, 
who  had  been  intimate  with  him  through  life,  was  competent 
to  express  an  opinion  upon  his  testamentary  capacity,  without 
staling  the  facts  and  circumstances  upon  which  it  was  founded, 
though  we  are  not  to  be  understood  as  expressing  any  opinion 
upon  this  relaxation  of  the  rule.  We  apprehend  that  the  ruling 
of  the  court  in  the  case  before  us  was  based  upon  the  form  of 
the  question,  which  we  think  clearly  objectionable,  because  it 
simply  asked  whether  she  regarded  him  as  "  entirely  sane," 
and  did  not  at  all  invoke  her  opinion  as  to  the  subject  of  the 
issue,  viz.,  his  testamentary  capacity  at  the  date  of  the  execu- 
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tion  of  the  will.  The  test  of  testamentary  capacity  in  this 
State  is,  not  whether  the  testator  is  "  entirely  sane,"  but  whether 
he  is  "  of  sound  and  disposing  mind,  and  capable  of  executing 
a  valid  deed  or  contract."  In  Davis  v.  Calvert  (5  Gill  &  J.  269, 
^5  Am.  Dec.  282),  and  in  Colvin  v.  Warford  (20  Md.  357),  the 
meaning  of  these  words  has  been  defined  to  be  "  that  the  testator 
must  have  had  sufficient  capacity,  at  the  time  of  executing  the 
will,  to  make  a  disposition  of  his  estate  with  judgment  and 
understanding  in  reference  to  the  amount  and  situation  of  his 
property,  and  the  relative  claims  of  the  different  persons  who 
should  have  been  the  objects  of  his  bounty;"  and  the  court 
added :  "  But  the  meaning  of  the  words  '  judgment  and  under- 
standing/ is  not  that  the  jury  should  reject  the  will  because 
they  may  believe  that  it  was  in  its  provisions  unjust  or  injudi- 
cious, though  those  provisions  may  be  considered  by  them  in 
deciding  the  question  as  to  the  testator's  capacity."  In  Hig- 
gins  V.  Carleton  (28  Md.  115,  92  Am.  Dec.  666),  an  instruction 
was  approved  in  which  the  jury  were  told  that  "  neither  age,  nor 
sickness,  nor  extreme  distress,  nor  debility  of  body  will  dis- 
qualify a  person  from  making  a  will,  if  sufficient  intelligence 
remains."  In  Whitney  v.  Twombly  (136  Mass.  145),  the  court 
said :  "  The  highest  degree  of  mental  soundness  is  not  required 
in  order  to  constitute  capacity  to  make  a  testamentary  disposi- 
tion of  property."  And  in  Sloan  v.  Maxwell  (3  N.  J.  Eq.  563), 
where  the  rules  by  which  testamentary  capacity  should  be  deter- 
mined and  the  reasons  which  led  to  their  development  were 
reviewed  with  great  common  sense  and  much  learning,  it  was 
held  "  that,  to  constitute  a  sound  and  disposing  mind,  it  is  not 
necessary  that  the  mind  should  be  unbroken  or  unimpaired, 
unshattered  by  disease  or  otherwise."  In  that  case  the  court, 
quoting  from  Den  v.  Vancleve  (5  N.  J.  L.  660),  said:  It 
has  not  been  understood  that  a  testator  must  possess  the  quali- 
ties of  sound  and  disposing  mind  and  memory  in  the  highest 
degree.  *  *  *  Few,  indeed,  would  be  the  wills  confirmed, 
if  this  is  correct.  Pain,  sickness,  or  debility  of  body  must, 
according  to  its  violence  or  duration,  in  greater  or  less  degree 
weaken  or  derange  the  mind;  but  the  derangement  must  be 
such  as  deprives  him  of  the  rational  faculties  common  to  man." 
It  would,  perhaps,  be  going  too  far,  in  view  of  the  language  of  our 
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statute  upon  this  subject,  to  adopt  the  last  clause  of  the  passage 
cited  above;  but  we  can  safely  say  the  derangement  must  be 
such  as  renders  him  incapable  of  executing  a  valid  deed  or  con- 
tract. There  is  but  a  thin  partition  between  entire  sanity  and 
that  degree  of  eccentricity,  or  abnormal  subjection  to  temper 
or  passion,  which  may  be  held  to  constitute  want  of  sanity ;  and 
if  for  the  standard  of  testamentary  capacity  provided  by  our 
statute  is  to  be  substituted  the  testator's  entire  sanity,  very 
few  could  make  testaments  which  could  withstand  the  assaults 
of  disappointed  relatives.  But  another  fatal  objection  to  the 
question  is,  that,  being  directed,  not  to  the  proof  of  capacity, 
but  of  incapacity,  it  is  essential  to  show  that  such  incapacity 
existed  at  the  date  of  the  execution  of  the  will ;  and  this  ques- 
tion fails  so  to  direct  or  limit  the  inquiry,  so  that,  if  answered, 
it  would  not  have  been  possible  to  say  that  the  witness  referred 
to  the  time  of  execution.  (Branshears  v.  Orme,  93  Md.  442,  49 
Atl.  620.) 

The  third,  fourth,  fifth,  sixth,  seventh,  and  eighth  exceptions 
may  be  conveniently  considered  together.  In  all  of  these,  wit- 
nesses were  called  by  the  caveatees,  and  proved  more  or  less 
extended  acquaintance  with  the  testator  and  business  trans- 
actions with  him  varying  in  character  and  frequency.  Some 
of  these  witnesses  were  then  asked  whether,  in  their  opinion, 
the  testator  was  capable  of  making  a  valid  deed  or  contract, 
and  others  were  asked  whether  they  had  observed,  during  their 
intercourse  with  him,  anything  that  indicated  a  lack  of  mind  or 
of  understanding  on  his  part,  to  all  of  which  questions  the 
caveator  objected,  but  the  objections  were  overruled,  and  the 
witnesses  answered  either  that  he  was  competent  to  execute  a 
valid  deed  or  contract,  or  that  they  had  observed  no  indication 
of  lack  of  mind  or  understanding  on  his  part.  It  is  contended 
that  the  form  of  the  latter  question  is  objectionable,  and  that 
in  both  the  inquiry  should  have  been  directed  to  the  time  of 
the  execution  of  the  will.  The  form  of  the  latter  question  is 
somewhat  unusual,  but  we  think  it  is  free  from  serious  objec- 
tion, since  the  answer,  however  given,  must  reflect  upon  the 
testator's  competency.  That  form  has  received  the  sanction  of 
the  Massachusetts  Supreme  Court  in  Nash  v.  Hunt  (116  Mass. 
237),  where  a  witness  was  allowed  to  state,  in  answer  to  a 
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question  so  framed,  "  that  he  had  observed  no  incoherence  of 
thought,  nor  anything  unusual  or  singular  in  respect  to  his 
memory."  Upon  the  other  ground  of  objection  it  must  be 
observed  that  these  witnesses  were  called  to  prove  competency, 
and  that,  as  reflecting  upon  the  charge  of  incompetency,  the  range 
of  inquiry  covers  any  period  either  before  or  after  the  execution 
of  the  will.  This  was  decided  in  Townshend  v.  Townshend 
(supra),  where  the  question  covered  "the  whole  period  of  the 
witness'  acquaintance  with  him,"  and  was  emphasized  in  the  last 
case  in  this  court.  (Brashears  v.  Orme,  supra.)  We,  therefore, 
find  no  error  in  these  rulings. 

In  the  ninth  exception.  Dr.  George  W.  Bishop  testified  that 
he  was  one  of  the  subscribing  witnesses  to  the  will,  and  that 
he  had  known  the  testator  for  over  forty  years,  and  saw  nothing 
unusual  in  his  manner.  He  was  then  asked  if  he  considered 
him  capable  of  executing  a  valid  deed  or  contract,  to  which 
question  objection  was  made,  but  he  was  allowed  to  answer, 
and  answered,  "  Yes."  The  contention  of  the  appellant  is  that 
it  was  the  duty  of  the  caveatees  to  prove  by  the  subscribing 
witness,  before  putting  this  question,  that  at  the  time  of  the 
execution  of  the  will  he  investigated  the  mental  capacity  of  the 
testator;  and  it  is  claimed  that  this  position  is  sustained  in 
Townshend  v.  Townshend  (supra).  But  we  do  not  so  understand 
the  law,  nor  do  we  think  it  was  so  held  in  .the  decision  men- 
tioned. It  is  the  duty  of  the  subscribing  witnesses  to  inform 
themselves  of  the  testator's  mental  capacity  before  attesting  the 
will.  Witnesses  are  required  by  the  law,  not  alone  to  protect 
the  testator  against  fraud  in  the  execution  of  his  will,  but  also 
to  judge  of  his  capacity,  which  is  primarily  established  by  their 
oaths  when  the  will  is  offered  for  probate;  but  it  will  be  pre- 
sumed, until  the  contrary  is  made  to  appear,  that  they  have 
discharged  this  duty.  It  was  within  the  power  of  the  caveator 
in  this  case  by  cross-examination  to  ascertain  how  far  Dr.  Bishop 
had  satisfied  himself  of  the  testator's  competency,  and  if  it  had 
appeared  he  had  made  no  effort  to  inform  himself,  or  that  he 
entertained  any  doubt  on  the  subject,  that  fact  would  have  gone 
to  the  weight  of  his  testimony.  There  may  be  circumstances, 
such  as  existed  in  Williams  v.  Lee  (47  Md.  321),  which,  as  was 
there  held,  may  justify  friends  and  relatives  in  complying  with 
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the  request  of  a  person  to  witness  a  will,  where  they  know  or 
believe  the  supposed  testator  to  be  incompetent;  but,  in  the 
absence  of  such  peculiar  circumstances,  persons  called  on  to 
witness  a  will,  when  they  believe  the  maker  to  be  incompetent, 
cannot  be  justified  in  participating  in  an  act  of  this  character, 
which  must  either  be  declared  a  farce  when  offered  for  probate, 
or  lead  to  litigation  of  the  most  unfortunate  character.  We 
perceive  no  error  in  the  ruling  upon  this  exception. 

The  second  exception  yet  remains  to  be  considered.  The 
first  witness  called  by  the  caveatees  was  Dr.  John  King,  a  prac- 
ticing physician  of  Pocomoke  city,  whose  testimony  in  full  is 
in  these  words :  "  Have  known  Benjamin  I.  Jones,  30  or  35 
years.  Never  attended  him.  Only  at  the  office  prescribed  for 
him  twice,  about  two  years  ago,  and  again  during  February 
of  the  present  year."  He  was  then  immediately  asked :  "  Was 
Benjamin  I.  Jones,  in  your  opinion,  capable  of  executing  a  valid 
deed  or  contract?"  The  caveator  objected,  but  the  court  over- 
ruled the  objection,  and  the  witness  answered,  "  Yes."  A 
majority  of  the  court  is  of  opinion  that  this  question  was  prop- 
erly allowed,  as  falling  within  the  general  principle  expressed 
in  Crockett  v.  Dams  (81  Md.  149,  31  Atl.  710),  in  these  words: 
"  It  is  well  settled  in  this  State  that  a  physician  can  testify  as 
to  the  mental  capacity  of  a  testator  without  first  stating  the 
facts  and  circumstances  on  which  the  opinion  was  formed,"  and 
that,  as  in  the  case  of  a  subscribing  witness,  the  weight  of  his 
opinion  is  to  be  tested  upon  cross-examination.  From  this 
view,  as  applicable  to  the  question  propounded  to  Dr.  King, 
upon  the  foundation  laid  in  this  case,  the  writer  of  this  opinion 
emphatically  dissents,  and  ^is  views  upon  this  exception  will 
be  appended  to  this  opinion. 

This  brings  us  to  the  rulings  upon  the  prayers,  and  in  these 
we  find  no  error.  As  the  record  shows  no  evidence  whatever 
was  offered  to  prove  fraud  or  undue  influence,  the  appellees' 
second  prayer  may  be  taken  as  conceded.  The  appellees'  first, 
fourth,  and  fifth  prayers  are  open  to  no  criticism  that  we  can 
perceive,  and  no  objection  was  urged  to  them  in  argument. 
The  only  criticism  directed  to  the  appellees'  third  prayer  is 
that,  while  it  is  in  the  very  language  of  the  prayer  approved  in 
Brown  v.  Ward  (53  Md.  382,  36  Am.  Rep.  422),  it  is  not  quali- 
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fied,  as  in  that  case,  by  requiring  it  to  be  considered  in  connec- 
tion with  all  the  other  instructions  granted  upon  that  subject. 
But  we  do  not  think  the  definitions  of  the  words,  "  sound  and 
disposing  mind,  and  capable  of  executing  a  valid  deed  or  con- 
tract," is  too  general  for  the  facts  of  this  case,  and  there  was  no 
need,  therefore,  of  the  qualification  annexed  in  Brown  v.  Ward. 
It  is  urged  in  objection  to  appellees'  sixth  prayer  that  it  requires 
the  jury  to  find  for  the  defendant  on  the  first  issue,  if  they 
believe  the  testator  was  capable  of  executing  a  valid  deed  or 
contract  at  the  time  of  executing  the  will,  though  they  may 
have  believed  him  incapable  at  some  prior  time,  and  that  the 
prayer  should  have  instructed  the  jury  that  the  burden  of  proof 
was  on  the  caveatees  to  show  recovery  from  incapacity.  This 
is  the  correct  rule  where  permanent  insanity  is  established,  or 
insanity  with  lucid  intervals.  In  the  one  case  the  caveatees 
must  show  full  recovery,  and  in  the  other  that  the  will  was 
executed  in  a  lucid  interval;  but,  where  the  alleged  incapacity 
is  the  result  of  an  insane  delusion,  the  burden  is  on  the  caveator 
to  show  that  the  will  is  the  direct  offspring  of  such  delusion. 
We  perceive  no  objection  to  the  appellees*  seventh  prayer.  In 
Brown  v.  Ward,  (53  Md.  392,  36  Am.  Rep.  422),  it  was  said: 
"A  person  entertaining  a  violent  dislike  to  another  may  be 
actuated  in  so  doing  by  a  fancied  and  unusual  cause,  yet  it  would 
not  necessarily  be  such  a  delusion  as  would  justify  his  being 
pronounced  insane.  If  there  was  a  suflficient  cause  for  such 
antipathy  to  those  nearest  in  relation  and  blood,  it  would  not 
invalidate  the  will,  if  its  provisions  were  in  accord  with  his  own 
judgment  and  choice,"  and  the  jury  found  he  had  the  degree  of 
testamentary  capacity  described  in  the  caveatees*  third  prayer. 
The  appellant's  first  prayer  appears  to  be  based  partly  upon 
the  law  applicable  to  confirmed  insanity,  and  partly  upon  that 
applicable  to  intermittent  insanity  with  lucid  intervals,  and,  as 
framed,  would  be  misleading  to  the  jury,  even  if  the  legal  propo- 
sitions sought  to  be  embodied  therein  were  correct,  when 
analyzed  and  separated.  In  addition  to  this,  there  are  recited 
therein  numerous  alleged  facts  of  which  there  is  no  evidence 
in  the  record,  and  this  alone  would  require  its  rejection.  The 
appellant's  second  and  third  prayers  attempt  to  apply  to  occa- 
sional paroxysms  of  mental  disturbance  the  rule  applicable  to 
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confirmed  insanity,  and  were,  therefore,  properly  rejected.  The 
appellant's  fourth  prayer  reversed  the  rule  relating  to  the  burden 
of  proof  in  case  of  mental  delusions,  and  could  not,  therefore, 
have  been  granted. 

It  results,  from  the  views  of  the  majority  of  the  court,  that 
the  rulings  of  the  Circuit  Court  must  be  affirmed. 

Rulings  affirmed. 

Separate  Opinion  on  the  Second  Exception: 

The  foregoing  opinion  expresses  the  view  of  the  majority  of 
the  court  upon  the  second  exception,  but  not  the  view  which  I 
entertain.  I  regard  the  question  as  one  of  importance,  not 
directly  within  the  scope  of  any  decision  in  this  State,  and  not 
ruled,  so  far  as  I  am  informed,  by  any  decision  elsewhere  pre- 
cisely in  point.  After  careful  consideration  I  am  unable  to 
adopt  the  view  of  the  majority  upon  this  exception,  and  believe 
the  conclusion  I  have  reached  will  commend  itself  to  sound 
reason,  and  is  logically  deduced  from  the  views  of  our  own 
and  other  courts  to  which  I  shall  refer.  The  question  I  am 
considering  was  evidently  admitted  upon  the  assumption  that 
it  fell  within  the  general  principle  declared  in  Crockett  v.  Davis 
(8i  Md.  149,  31  Atl.  710),  and  alluded  to  in  the  opinion  of  the 
court,  and  nothing  that  I  shall  here  say  can  be  properly  regarded 
as  impairing  the  authority  of  the  rule  there  laid  down  or  of  the 
principle  upon  which  it  rests.  This  rule,  as  I  understand  it,  does 
not  imply  that  a  physician  may  testify  without  being  in  posses- 
sion of  facts  and  circumstances  on  which  to  form  an  opinion, 
but  that,  being  in  their  possession,  he  is  not  required  to  state 
them,  as  ordinary  witnesses  must  do;  and  in  my  opinion  this 
case  does  not  fall  within  the  operation  of  the  rule  invoked, 
because  the  record  fails  to  show  that  the  witness  had  any  such 
knowledge  of  the  testator  as  would  enable  him  as  a  medical 
man  to  form  a  professional  opinion,  without  which  he  must 
stand  upon  the  same  footing  as  a  nonprofessional  witness  called 
to  respond  to  the  same  question.  In  Townshend  v.  Brooke  (9 
Gill,  90),  the  court,  after  speaking  of  the  privilege  of  an  attesting 
witness  in  this  regard,  says :  "And  it  is  equally  true,  as  a  general 
proposition,  that  the  mere  naked  opinions  of  other  witnesses, 
not  occupying  the  position  of  medical  men,  are  inadmissible  in 
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reference  to  the  mental  capacity  of  a  testator  whose  will  may 
be  controverted."  The  true  meaning  here  of  the  words  "  occu- 
pying the  position  of  a  medical  man  "  is,  not  merely  that  the 
witness  is  a  medical  man,  but  that  he  must,  in  order  to  exercise 
the  privilege  in  question,  have  at  some  time  sustained  the  rela- 
tion of  medical  attendant  to  the  testator,  or,  at  least,  be  shown 
to  have  had  opportunity  biy  adequate  personal  observation  to 
form  an  opinion  of  his  competency.  Thus  in  Weems  v.  Weems 
(19  Md.  345),  the  court,  citing  Townshend  v.  Brooke  (supra), 
says :  "  In  general,  the  mere  naked  opinions  of  persons  not 
occupying  the  position  of  professional  medical  attendants  as 
to  the  testamentary  capacity  of  a  testator  whose  will  may  be 
controverted  are  not  admissible."  It  will  be  observed  that 
Judge  Cochran  uses  the  exact  language  of  Judge  Martin  in 
the  former  case,  except  that  for  the  words  "  medical  men  "  he 
substitutes  '' professional  medical  attendants;"  thus  qualifying 
with  evident  deliberation  the  general  expression  of  Judge 
Martin,  and  defining  with  precision  the  meaning  of  the  rule. 
It  also  appears  in  Weems  v.  Weems  that  "  the  opinion  of  Dr. 
Wilson  was  formed  after  he  had  examined  the  testator  for  the 
sole  purpose  of  determining  his  mental  condition;"  and  it  also 
appears  in  the  opinion  of  the  court  in  Crockett  v.  Davis,  that 
the  witness  whose  opinion  was  admitted  was  a  practicing  physi- 
cian, "  the  son-in-law  of  the  testatrix,  who  knew  her  socially 
and  professionally  for  many  years."  In  Waters  v.  Waters  (35 
Md.  542),  the  court  said :  "  It  ought  to  appear  that  the  witness 
had  an  opportunity  of  forming  a  rational  opinion."  And,  while 
these  words  were  spoken  of  one  who  was  neither  a  subscribing 
witness  nor  a  medical  expert,  they  are  logically  applicable  to 
any  witness  called  upon  such  a  question.  The  rule  relating  to 
the  admission  of  the  opinions  of  physicians  in  such  cases  is 
clearly  stated  in  Buswell  on  Insanity  as  follows :  "  Such  opinions 
may  be  founded  —  First,  upon  facts,  symptoms,  and  circum- 
stances bearing  upon  the  substance  of  the  issue  and  observed 
by  the  expert  witness  himself;  or,  second,  upon  the  testimony 
of  other  witnesses  declaring  such  facts,  symptoms,  or  circum- 
stances, and  given  in  his  hearing  or  stated  to  him  in  proper 
form  by  the  interrogating  party.  And,  since  it  is  a  rule  of  law 
that  the  question  of  competency  of  witnesses  to  testify  as  experts 
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is  to  be  decided  in  each  particular  case  by  the  court,  in  the 
exercise  of  its  best  discretion,  it  follows  that  no  rule  can  be 
laid  down  strictly  defining  the  qualifications  of  experts  in  cases 
where  the  issue  is  upon  the  sanity  of  the  party."  (Busw.  Insan., 
§§  250,  256.)  The  physician's  privilege  to  testify  his  opinion  in 
such  cases  is  his,  because  his  profession  makes  him  an  expert  — 
First,  when  he  is  shown  to  have  had  the  means  of  adequate 
personal  observation ;  and,  second,  when  hypothetical  questions 
are  properly  propounded  to  him,  or  when  his  opinion  is  given 
upon  the  facts  stated  by  others  in  his  hearing. 

Now,  recurring  to  the  principle  upon  which  the  rule  is  de- 
clared to  rest  in  Waters  v.  Waters  (supra) ,  let  us  apply  that 
test  to  the  testimony  of  Dr.  King.  As  was  said  by  this  court 
in  Trust  Co.  v.  Berry  (49  Atl.  410)  :  "  The  witness,  though  a 
physician,  was  not  an  alienist,  and  did  not  attend  the  testator 
professionally."  And  it  was  held  that  the  reasons  given  by  Dr. 
Bell  for  the  opinion  he  expressed  were  too  inconclusive  to  war- 
rant any  expression  of  opinion  as  to  Mr.  Berry's  mental  capac- 
ity. In  the  present  case  Dr.  King  says :  "  I  never  attended 
him.  Only  prescribed  for  him  twice,  about  two  years  ago  and 
again  during  February  of  the  present  year."  Thus'he  anticipated 
the  court  in  declaring  that  these  two  casual  prescriptions  did 
not  constitute  him  a  medical  attendant,  and  I  do  not  think  they 
can  be  held,  for  the  purpose  of  affording  him  the  opportunity  of 
forming  a  rational  opinion,  the  equivalent  of  medical  attendance. 
For  what  ailment  did  he  prescribe?  It  may  have  been  for  an 
ordinary  cold,  or  for  some  accidental  wound  or  other  injury 
totally  disconnected  with  any  necessity  to  observe  his  peculiari- 
ties of  either  body  or  mind,  and  requiring  for  the  performance 
of  his  full  professional  duty  the  most  casual  and  perfunctory 
observation  of  the  man.  True,  he  also  said  he  had  known  him 
thirty  years ;  but  how  intimately  or  well  does  not  appear.  We 
are  not  told  how  far  he  lived  from  him,  or  what  degree  of  inter- 
course existed,  if  any;  whether  he  saw  him  once  a  year,  or  once 
in  ten  years;  whether  he  knew  him  well,  as  he  knew  his  own 
daily  companions  and  associates,  or  only  as  he  knew  those 
whose  names  were  familiar,  but  who  crossed  his  path  rarely  or 
never.  Under  such  circumstances  it  must  be  incumbent  upon 
the  party  offering  the  witness  to  show  in  some  manner  that  he 
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IS  qualified  as  an  expert,  and  it  cannot  be  presumed,  notwith- 
standing the  apparent  lack  of  opportunity  to  form  a  rational 
opinion,  that  such  opportunity  did  in  fact  exist.  Looking  at 
the  matter  in  the  light  of  reason  alone,  it  not  being  concluded 
by  any  decision  to  which  I  have  been  referred,  I  should  con- 
clude that  the  question  was  erroneously  allowed;  but,  looking 
further  at  some  of  the  cases  elsewhere  which  have  dealt  with 
the  principles  which  underlie  the  question,  I  find  the  conclusions 
I  have  reached  are  fully  sustained.  In  Prinsep  v.  Sombre  (lo 
Moore,  P.  C.  232),  Dr.  Lushington  said:  "The  judges  of  the 
prerogative  court,  where  questions  of  insanity  are  so  frequently 
mooted,  have  always  held  that  the  most  important  evidence, 
where  medical  persons  have  been  examined,  is  the  facts  to 
which  they  depose,  rather  than  the  opinions  they  have  formed ; 
that  court  holding  it  more  proper  to  draw  its  conclusions  from 
facts,  rather  than  from  the  inferences  of  others,  however  skilled, 
in  cases  of  insanity, —  not  that  the  opinions  of  medical  persons 
are  disregarded,  but  that  the  facts  deposed  to  furnish  the  safest 
evidence  on  which  a  judgment  can  be  founded."  In  Com,  v. 
Rogers  (7  Mete.  [Mass.]  500,  41  Am.  Dec.  458),  Chief  Justice 
Shaw  has  thus  stated  the  basic  principle  upon  which  such  testi- 
mony is  received :  "  Some  xjuestions  lie  quite  beyond  the  scope 
of  the  observation  and  experience  of  men  in  general,  but  are 
quite  within  the  observation  and  experience  of  those  whose 
peculiar  pursuits  and  profession  have  brought  that  class  of  facts 
frequently  and  habitually  under  their  consideration.  It  is  upon 
this  ground  that  the  opinions  of  witnesses  who  have  long  been 
conversant  with,  insanity  in  its  various  forms,  and  who  have  had 
the  care  and  superintendence  of  insane  persons,  are  received 
as  competent  evidence,  even  though  they  have  not  had  the 
opportunity  to  examine  the  particular  patient,  and  observe  the 
symptoms  and  indications  of  disease  at  the  time  of  its  supposed 
existence."  In  Stackhouse  v.  Hortoh  (15  N.  J.  Eq.  202),  Chan- 
cellor Green  said :  "  The  abstract  opinion  of  any  witness,  med- 
ical, or  of  any  other  profession,  is  not  of  any  importance. 
No  judicial  tribunal  would  be  justified  in  deciding  against  the 
capacity  of  a  testator  upon  the  mere  opinion  of  witnesses,  how- 
ever numerous  or  respectable.  *  *  *  The  opinion  of  a 
witness  must  be  brought  to  the  test  of  facts,  that  the  court  may 
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judge  what  estimate  the  opinion  is  entitled  to."  In  Com,  v.  Rich 
(14  Gray,  335),  which  was  a  case  of  murder,  the  Massachusetts 
court  held  that  "  a  physician  who  has  not  made  the  subject  of 
mental  disease  a  special  study  is  not  competent  to  testify 
whether  a  person  living  in  his  neighborhood,  and  well  known 
to  him,  but  who  had  never  been  his  patient,  was  competent  to 
apply  the  rules  of  right  and  wrong  in  a  state  of  circumstances 
concerning  which  he  was  under  high  excitement  or  the  influence 
of  an  uncontrollable  impulse."  In  Hastings  v.  Rider  (99  Mass. 
622),  it  was  held :  "  On  the  issue  whether  an  instrument  offered 
for  probate  as  a  will  was  executed  when  the  testator  was  of 
sound  and  disposing  mind,  the  opinion  of  physicians  who  at- 
tended him  professionally  during  a  sickness  in  which  he  exe- 
cuted it  are  admissible  in  evidence  as  to  his  mental  capacity  to 
make  a  will  immediately  before  and  after  its  actual  execution, 
accompanied  by  statements  of  the  symptoms  and  appearances 
on  which  such  opinions  were  founded,  though  they  were  not 
family  physicians  of  the  testator,  nor  had  made  special  study  of 
mental  disease."  In  the  course  of  the  opinion  Judge  Gray  said : 
"  It  is  the  duty  of  an  attending  physician  to  make  himself 
acquainted  with  the  peculiarities,  bodily  and  mental,  of  a  person 
who  is  the  subject  of  his  care  and  advice ;  and  he  has  the  experi- 
ence which  results  from  the  performance  of  the  same  duty  in 
other  cases.  He  is,  therefore,  permitted  to  testify  from  his  own 
observation  to  his  opinion  of  his  patient's  mental  capacity  to 
make  a  will,  in  connection  with  the  facts  upon  which  that  opinion 
is  founded." 

Through  all  these  decisions  there  runs  the  same  controlling 
idea,  which  our  own  court,  in  Waters  v.  Waters  (supra),  has 
formulated  in  the  declaration  that  "  it  ought  to  appear  that  the 
witness  had  an  opportunity  to  form  a  rational  opinion."  Sup- 
pose, in  the  case  before  us,  that  Dr.  King  had  answered  he 
did  not  consider  the  testator  capable  of  executing  a  valid  deed 
or  contract ;  would  it  not  shock  any  judicial  tribunal  to  think  of 
putting  it  in  the  power  of  a  jury  upon  such  testimony  to  decide 
against  the  capacity  of  a  testator,  and  could  we  hesitate,  if  the 
jury  in  this  case  had  so  decided,  to  grant  a  new  trial?  We  all 
know  how  controlling  is  the  testimony  of  a  competent  and 
trusted  physician  in  such  cases,  where  it  accords  with  the  inch- 


ZABRISKIE  ET  AL.  v.  HUYLER  ET  AL.  449 

nation  of  jurors,  whatever  direction  that  inclination  may  take. 
It  was  the  perception  of  this  paramount  influence  which  induced 
this  court,  in  Trust  Co.  v.  Berry  (supra),  to  disapprove  a  prayer 
which,  while  not  specifically  saying  that  the  opinions  of  the 
medical  experts  tended  to  prove  the  testator's  mental  incapac- 
ity, yet,  by  directing  the  jury  to  consider  them  in  connection 
with  all  this  other  evidence,  was  regarded  as  giving  undue 
prominence  to  these  opinions.  I  can  perceive  no  just  ground 
for  discrimination  in  our  ruling  upon  this  question,  because  the 
jury  sustained,  instead  of  setting  aside,  the  will.  The  next  case 
presented  to  us  might  confront  us  with  that  situation,  and  we 
should  so  deal  with  the  question  now  as  we  should  then  deal  with 
it,  if  presented  for  the  first  time.  To  my  mind  it  is  clear  that 
the  question  put  to  Dr.  King  was  improperly  allowed,  upon  the 
foundation  disclosed  in  the  record,  and  that  for  error  in  its  admis- 
sion the  ruling  of  the  Circuit  Court  upon  the  second  exception 
should  be  reversed. 


Zabriskie  et  al.  vs,  Huyler  et  al, 

[Court  of  Chancery  of  New  Jersey,  Jan.  24,  1902;  62  N.  J.  Eq.  697,  51 

Atl.  197.] 

Wills  —  Construction  —  Jurisdiction  —  Intent   of   Testa- 
tor —  Evidence. 

1.  The  Chancery  Court  has  jurisdiction  to  entertain  a  suit  to  obtain  a 

construction  of  a  will  in  order  to  establish  and  recover  a  legacy. 

2.  Testatrix's  estate  at  the  time  of  her  death  was  worth  about  $120,000. 

Her  family  at  the  time  her  will  was  made  consisted  of  herself,  her 
husband,  and  two  stepdaughters;  and  to  the  stepdaughters  she  gave 
$10,000  each,  made  other  legacies  amounting  to  $25,000,  and  gave 
all  the  residuum  to  the  husband,  "  to  have  and  to  hold  unto  him 
and  his  heirs,  executors,"-  etc.,  "  forever."  The  husband  died  sev- 
eral years  before  testatrix,  and  was  survived  by  the  stepdaughters. 
Held,  in  a  suit  by  the  stepdaughters  to  recover  the  residuary  legacy, 
that  the  phrase  "  and  his  heirs  "  would  not  be  construed  as  "  or  his 
heirs," — there  being  nothing  to  indicate  any  such  intent  on  the 
part  of  the  testatrix, —  and  the  legacy  had  lapsed. 
,  3.  In  a  suit  to  construe  a  will,  allegations  in  the  bill  as  to  the  purpose 

I  of  testatrix,  and  her  instruction  to  her  counsel  with  reference  to 

Vol.  VII  —  29 


450  PROBATE  REPORTS  ANNOTATED. 

the  drafting  of  the  will,  and  her  belief  in  regard  to  its  legal  effect, 
and  the  reasons  why  she  refrained  from  changing  her  will  during 
the  last  years  of  her  life  so  as  to  cause  it  to  express  an  intention 
sought  to  be  established  by  construction,  could  not  be  considered. 

Suit  by  Minnie  Zabriskie  and  another  against  William  Huyler 
and  others  to  construe  the  will  of  Euphemia  Conklin,  deceased. 
Decree  for  defendants. 

William  W,  Watson,  for  the  motion. 

Cornelius  Doremus,  opposed. 

Stephenson,  V.  C. —  The  will  of  Mrs.  Euphemia  Conklin,  de- 
ceased, contains  the  following  residuary  clause:  "All  the  rest, 
residue,  and  remainder  of  my  estate,  both  real  and  personal,  what- 
soever and  wheresoever,  as  well  that  which  I  now  have  as  that 
which  I  may  hereafter  acquire  or  die  possessed  of  or  entitled  to, 
including  all  legacies  heretofore  mentioned  which  may  lapse,  and 
any  portion  of  my  estate  that  I  have  not  hereinbefore  effectually 
or  sufficiently  disposed  of,  I  give,  devise,  and  bequeath  unto  my 
dear  husband,  Peter  L.  Conklin,  to  have  and  to  hold  the  same 
unto  him  and  to  his  heirs,  executors,  administrators,  and  assigns, 
forever."  The  complainants  are  the  two  stepdaughters  of  the 
testatrix, —  the  children  of  her  husband,  Peter  L.  Conklin,  by 
a  former  marriage.  The  defendants  are  the  administrators  with 
the  will  annexed  of  Mrs.  Conklin,  and  her  next  of  kin,  and  their 
representatives,  embracing  a  large  number  of  cousins  of  the 
testatrix,  of  various  degrees.  Peter  L.  Conklin  died  in  the  life- 
time of  the  testatrix.  The  object  of  the  bill,  in  its  present  form, 
after  amendment,  is  to  establish  the  right  of  the  complainants  to 
take  the  residue  of  their  stepmother's  estate,  under  the  terms  of 
the  residuary  clause  above  set  forth. 

We  need  not  inquire  whether,  under  the  facts  of  this  case,  the 
status  of  the  real  estate  of  which  Mrs.  Conklin  died  seized  can 
be  determined  in  this  suit.  (3  Pom.  Eq.  Jur.,  §  1155;  Torrey 
v.  Torrey,  55  N.  J.  Eq.  410,  36  Atl.  1084.)  The  bill  may  be 
treated  as  a  bill  to  obtain  a  judicial  construction  of  a  will  in  order 
to  establish  and  recover  a  legacy.  Regarding  the  suit  in  this 
aspect,  the  jurisdiction  of  this  court  is  beyond  question.     (3  Pom. 
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Eq.  Jur.,  §  1 1 56;  Frey  v.  Demarest,  16  N.  J.  Eq.  236;  Hedges 
V.  N orris,  32  N.  J.  Eq.  192.) 

The  amended  bill,  by  inadvertence,  as  counsel  for  the  com- 
plainants admitted  at  the  argument,  retains  a  prayer  that,  in  case 
it  should  be  adjudged  that  the  residuary  estate  in  question  does 
not  belong  t6  the  complainants,  its  distribution  be  directed  among 
the  next  of  kin  of  the  testatrix  who  shall  be  found  entitled  thereto. 
This  court,  upon  this  bill  in  its  present  form,  can  only  entertain 
the  question  whether  or  not  the  complainants  are  entitled  to  this 
residuary  estate.  The  present  administrators  are  not  in  court 
asking  for  any  instructions.  They  move  to  dismiss  the  com- 
plainants' bill,  specifying  the  grounds  of  objection  with  great 
minuteness.  These  grounds  are  all  contained  in  the  proposition 
that,  according  to  the  case  made  out  by  the  bill  of  complaint, 
the  legacy  of  the  residue  made  by  Mrs.  Conklin  to  her  husband 
lapsed  upon  his  death,  and  that,  therefore,  as  to  such  residue  she 
died  intestate.  It  is  established  law  that  a  legacy  to  A.  "  and  his 
heirs  "  lapses  upon  the  death  of  A.  in  the  lifetime  of  the  testator ; 
the  word  "  heirs  "  being  a  word  of  limitation,  and  not  of  substi- 
tution. {Hand  v.  Marcy,  28  N.  J.  Eq.  59;  Palmer  v.  Munsell 
[N.  J.  Ch.],  46  Atl.  1094;  Kimball  v.  Story,  108  Mass.  582; 
Armstrong  v.  Moran,  i  Bradf.  Sur.  314.)  In  the  case  last  cited. 
Surrogate  Bradford  says  (page  315)  :  "There  seems  to  me  no 
hazard  in  speaking  too  strongly  in  saying  that  no  case  of  au- 
thority can  be  found  in  the  books  where  a  gift  to  A.  '  and  his 
heirs  '  has  been  sustained  in  favor  of  the  next  of  kin  on  the  death 
of  A.  in  the  life  of  the  testator,  unless  an  intention  to  substitute 
the  next  of  kin  in  the  place  of  the  deceased  legatee,  so  as  to  save 
a  lapse,  could  be  deduced  from  some  other  clause  or  expression 
in  the  will."  The  rule  is  otherwise  in  case  of  a  legacy  to  A.  "  or 
'his  heirs,"  for  very  plain  reasons.  (Brokaw  v.  Hudson's  Exrs., 
27  N.  J.  Eq.  135 ;  Huston  v.  Read,  32  id.  591 ;  Gittings  v. 
McDermott,  2  Mylne  &  K.  80;  Hand  v.  Marcy,  supra.)  The 
rules  above  referred  to  ai-e  subject,  of  course,  to  the  limitation 
expressed  by  Surrogate  Bradford.  The  ordinary  or  technical 
meaning  of  words  may  be  disregarded,  and  a  special  meaning  ac- 
cepted, if  such  intention  of  the  testator  can  be  gathered  from  the 
'  whole  will  when  read  in  the  light  of  the  circumstances  which 

I  surround  the  testator  when  he  made  his  will, —  when  construed 
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with  the  aid  of  such  extrinsic  evidence  as  the  law  makes  com- 
petent. The  word  "  and  "  in  the  phrase  **  and  his  heirs  "  may 
be  taken  in  the  sense  of  "  or,"  if  such  meaning  is  plainly  indi- 
cated. {Hawn  V.  Banks,  4  Edw.  Ch.  664;  Arfnstrong  v.  Moran, 
supra.)  The  burden  upon  the  complainants  in  this  case  is,  indeed, 
great.  No  case  has  been  cited  of  a  gift  by  will  to  a  person  named, 
effected  by  legal  phraseology,  including  a  technical  and  accurate 
habendum  clause,  where  the  word  "  heirs,"  in  the  habendum 
clause,  has  been  construed  in  any  other  way  than  as  a  term  of 
limitation.  The  gift  here  is  not  only  a  legacy,  but  a  devise  of 
land,  so  that  the  habendum  to  the  heirs  of  the  devisee  was  added 
in  conformity  with  a  common  usage.  In  most  of  the  cases  which 
draw  the  distinction  between  the  force  of  the  word  "  and  "  and 
the  force  of  the  word  "  or,"  the  legacy,  according  to  the  strict 
grammatical  form  of  the  phraseology  employed,  is  given  not  only 
to  the  legatee  named,  but  to  other  persons  who  are  designated 
as  his  heirs.  The  rule  of  construction,  however,  founded  largely 
upon  technical  usage,  is  settled,  as  we  have  seen,  that  a  gift  in 
form  to  A.  and  his  heirs  is  a  gift  to  one  donee,  not  two.  It  is 
only  necessary,  however,  to  substitute  the  word  "  or  "  for  the 
word  "  and  "  in  order  to  give  the  terms  which  in  form  import  a 
gift  to  heirs  their  ordinary  meaning  and  effect.  But  in  the  case 
under  consideration  no  words  of  gift  to  heirs,  or  to  any  other 
person  or  class  of  persons  besides  the  single  legatee  named,  are 
in  any  way  employed.  The  g^ft  to  Peter  L.  Conklin  is  absolute. 
The  ancient  technical  formula  constituting  the  habendum  clause 
IS  used  to  define  his  title  and  tenure.  It  is  difficult  to  imagine  a 
case  where  it  would  be  possible  to  attribute  to  such  a  habendum 
clause  any  other  function  than  that  which  it  has  performed  from 
time  immemorial  in  all  sorts  of  written  transfers  of  property.  If 
the  words  to  be  construed  were  a  part  of  the  language  employed 
to  effect  the  devise  and  legacy,  instead  of  being  a  part  of  the 
language  employed  to  define  the  title  and  tenure  of  the  devisee 
and  legatee,  and  we  might  substitute  the  word  "  or "  for  the 
word  "  and  "  at  will,  still  it  would  seem  that  the  gift  over  would 
be  void  for  uncertainty.  (Waite  v.  Templer,  2  Sim.  525;  Git- 
tings  V.  McDermott,  supra;  Kimball  v.  Story,  supra.)  This 
uncertainty  is  so  apparent  that  it  creates  a  very  high  degree  of 
improbability  that  a  testator  could  have  any  donative  purpose 
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beyond  the  legatee  whom  he  names  when  he  employs  such  lan- 
guage. Nothing  appears  upon  the  face  of  the  will,  nor  is  any- 
thing alleged  in  the  bill  of  complaint  of  which  this  court  can  take 
cognizance,  which  can  change  the  meaning  of  this  residuary 
clause.  It  may  be,  as  would  appear  from  the  bill,  that  Mrs. 
Conklin  misunderstood  the  meaning  and  legal  effect  of  the  resid- 
uary clause  as  her  counsel  had  drawn  it.  She  may  have  actually 
intended  twenty  years  before  her  death,  when  she  made  this  will, 
to  dispose  of  her  property  as  it  is  alleged  she  thought  twenty 
years  later  she  had  disposed  of  it.  The  allegations  in  the  bill 
in  regard  to  the  actual  and  declared  purpose  of  Mrs.  Conklin, 
her  instructions  to  her  counsel  with  reference  to  the  drafting  of 
her  will,  and  her  belief  in  regard  to  the  legal  effect  of  her  will 
as  drawn,  must  be  excluded  from  consideration.  (Leigh  v.  Sav- 
idge's  Exrs,,  14  N.  J.  Eq.  124 ;  Griscom  v.  Evans,  40  N.  J.  L.. 
402,  29  Am.  Rep.  251 ;  Burnet's  Exrs.  v.  Burnet,  30  N.  J.  Eq.  595, 
598;  Cleveland  v.  Carson,  37  id.  377.) 

The  bill  does  not  set  forth  fully  the  circumstances  which  sur- 
rounded Mrs.  Conklin  when  she  made  her  will.  The  will  was 
made  March  12,  1881, —  twenty  years  before  the  testatrix's  death, 
and  nineteen  years  before  the  death  of  her  husband,  the  residuary 
legatee.  The  ages  of  these  various  parties  are  not  stated,  but  it 
is  inferable  that  the  testatrix  and  her  husband  and  his  two 
daughters,  the  complainants,  constituted  one  family.  What  the 
estate  of  the  testatrix  amounted  to  at  the  time  she  made  her 
will  is  not  set  forth,  but  it  appears  that  her  total  estate  at  the 
time  of  her  death  was  about  $120,000,  one-sixth  of  which  was 
real  estate,  and  five-sixths  personalty.  The  testatrix  made  a  gift 
of  $10,000  to  each  of  the  complainants,  and  gave  other  legacies 
amounting  to  about  $25,000.  She  then  not  only  bequeathed  the 
residue  of  her  estate  to  her  husband,  but  she  appointed  him  one 
of  her  executors.  The  testatrix  thus  made  express  provisions  for 
each  of  the  complainants.  There  is  nothing  to  show  that  her  full 
donative  purpose  with  respect  to  them  was  not  effected  by  the 
substantial  legacies  which  she  gave  to  them.  There  is  no  legal 
evidence  which  suggests  that  in  disposing  of  her  residuary  estate 
she  contemplated  the  situation  which  would  exist  in  case  she 
survived  her  husband.  {Cowley  v.  Knapp,  42  N.  J.  L.  297.) 
We  have  to  deal  with  Mrs.  Conklin's  will  as  she  made  it,  not 
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as  she  thought  she  made  it,  or  as  she  possibly  or  probably  would 
have  made  it  if  she  had  been  correctly  informed  as  to  the  legal 
effect  of  the  language  which  she  had  employed  in  her  will,  and 
had  thereupon  executed  another  will.  There  are  allegations  in 
the  bill  which  indicate  under  what  circumstances  and  with  what 
intentions  Mrs.  Conklin  refrained  from  changing  her  will  during 
the  last  years  of  her  life, —  a  matter  which  is  not  the  subject  of 
investigation  in  this  case.  It  is  safe  to  say  that  in  many  cases 
testators  repose  for  years  upon  an  altogether  erroneous  construc- 
tion of  their  own  wills.  Sometimes  they  discover  their  errors  in 
time,  and  sometimes,  it  must  be  admitted,  they  do  not.  Courts 
provide  no  relief  from  such  misfortunes. 
I  shall  advise  that  the  bill  be  dismissed. 


Stewart  vs,  Conrad's  Admr. 

[Supreme  Court  of  Appeals  of  Virginia,  Jan.  23,  1902;  40  S.  E.  624,] 

Married  Woman  —  Power  to  Contract  —  Husband  an 
Alien  Enemy  —  Estoppel  —  Trusts  —  Violation  —  Rights 
of  Remaindermen  —  Laches  —  Legacy  —  Satisfaction  of 
Debt  —  Pleading  —  Objections  —  Waiver. 

1.  Under    Code,   §  3279,  providing    that,  where  a  declaration  or  other 

pleading  alleges  that  any  person  made  any  writing  no  proof  of  his 
handwriting  shall  be  required  unless  the  fact  is  denied  by  affidavit 
with  the  pleading  which  puts  it  in  issue,  a  general  replication  to  an 
answer  setting  up  an  agreement  of  release  will  not  put  in  issue  the 
genuineness  of  complainant's  signature  thereto,  where  there  is  no 
affidavit  denying  the  signature. 

2.  A  general  replication  to  an  answer  setting  up  an  agreement  of  re- 

lease will  put  in  issue  the  pleader's  coverture. 

3.  An  agreement  of  release,  executed  by  a  married  woman  while  under 

the  disability  of  coverture,  is  absolutely  void  at  the  common  law. 

4.  The  mere  fact  that  a  married  woman  resided  in  Pennsylvania  during 

the  Civil  War  while  her  husband  was  in  the  Confederate  army 
would  not  so  affect  their  marital  status  as  to  give  her  the  rights  of 
a  feme  sole,  especially  where  she  went  through  the  lines  of  the 
belligerents  to  visit  her  husband,  and  where  all  the  time  they  have 
fully  recognized  their  marital  relation. 
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5.  A  married  woman  executing  a  release  cannot  be  estopped  from  deny- 

ing its  validity  where  there  is  no  evidence  of  fraud,  misrepresenta- 
tion, or  concealment,  or  that  the  other  party  did  not  know  that  she 
was  married,  and  unable  to  execute  the  same. 

6.  Remaindermen,  under  the  terms  of  a  will  creating  a  trust  fund,  though 

having  a  right  to  invoke  the  aid  of  equity  to  prevent  or  remedy 
a  violation  of  the  trust  during  the  life  of  the  life  tenant,  cannot  be 
barred  of  their  right  to  do  so  by  laches  or  acquiescence  during  that 
time,  being  under  no  legal  obligation  to  invoke  such  equitable  in- 
terference. 

7.  The  presumption  that  a  legacy  given  by  a  debtor  to  his  creditor,  which 

is  equal  to  or  greater  than  the  debt,  is  in  satisfaction  thereof,  does 
not  arise  where  the  legacy  is  contingent,  as  in  the  case  of  residuary 
legatees,  as  in  such  case  the  legacy  may  not  equal  the  debt. 

8.  An  objection  to  the  competency  of  a  witness  making  a  deposition,  not 

taken  in  the  court  below,  is  waived. 

Appeal  from  Circuit  Court,  Middlesex  county. 

Bill  by  Sarah  A.  Edwards  and  others  against  W.  C.  Conrad's 
administrator.  Decree  dismissing  the  bill,  and  certain  com- 
plainants appeal. 

Reversed. 

T.  G.  Jones,  A,  /.  Montague,  S.  A.  Anderson,  for  appellants. 
Jones,  Woodward  &  Phillips,  for  appellee. 

Buchanan,  J. —  The  bill  in  this  case,  which  was  filed  by  Mrs. 
Sarah  A.  Edwards,  her  three  sons,  Enoch,  John  B.,  and  W.  C. 
Edwards,*  and  her  daughter,  Mary  C.  Stewart,  and  the  latter's 
husband,  James  M.  Stewart,  alleges,  among  other  things  not 
material  on  this  appeal:  That  the  will  of  Mathew  Conrad, 
deceased,  which  was  admitted  to  probate  in  the  Orphans'  Court 
for  the  city  of  Philadelphia,  State  of  Pennsylvania,  in  April, 
1851,  contained  the  following  provision: 

"  I  give  and  bequeath  unto  William  A.  Potter  and  John  B. 
McKeever  the  sum  of  ($20,000)  twenty  thousand  dollars,  in 
trust  to  put  or  place  and  keep  the  same  out  at  interest  on  good 
real  security,  and  to  collect  and  receive  the  interest  arising  there- 
from and  pay  the  same  over  from  time  to  time  when  and  as  the 
same  shall  be  got  in  and  received  unto  my  daughter,  Sarah  Ann 
Edwards,  wife  of  William  C.  Edwards,  in  each  and  every  year 
during  all  the  term  of  her  natural  life,    *    *    *    and  from  and 
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immediately  after  the  decease  of  my  said  daughter,  Sarah  A. 
Edwards,  then  in  trust  to  pay  over  the  said  principal  sum  of 
$20,000,  and  the  interest  accruing  thereon,  unto  all  and  every 
the  child  and  children  which  she,  my  said  daughter,  Sarah  Ann, 
may  leave,  and  the  lawful  issue  of  any  of  them  who  may  then 
be  deceased  having  left  such  issue;  such  issue,  if  one  person, 
solely,  or,  if  several  persons,  in  equal  shares,  taking  and  receiv- 
ing only  such  part  or  share  thereof  as  his,  her,  or  their  deceased 
parent  or  parents  would  have  had  and  taken  had  he,  she,  or  they 
been  then  living."  That  subsequently,  in  November,  1851,  by 
an  order  of  said  Orphans'  Court,  Potter  and  McKeever,  the 
trustees  named,  were  removed,  and  W.  C.  Conrad  was  appointed 
trustee  in  their  place,  and  gave  bond  and  security.  That  in 
July,  i860,  the  Orphans'  Court,  upon  the  petition  of  the  com- 
plainant, Sarah  A.  Edwards,  directed  Conrad,  trustee,  out  of 
the  principal  of  the  trust  fund  to  pay  $775,  reducing  that  fund 
to  the  sum  of  $19,225.  That  Conrad,  trustee,  has  paid  a  portion 
of  the  interest  due  the  life  tenant,  but  there  is  a  large  balance 
of  interest  due  her.  That  he  did  not,  as  it  was  his  duty  to  do 
under  the  will,  "put  and  keep"  the  trust  fund  at  interest  on 
good  real  estate  security,  but  mingled  the  same  with  his  own 
private  funds,  and  used  it  in  private  speculation  or  otherwise, 
in  violation  of  his  trust ;  and  that  they  are  advised,  believe,  and 
charge  that  a  large  part  of  the  trust  fund  was  used  by  the  trustee 
in  the  purchase  of  real  estate  of  which  he  died  seized  and  pos- 
sessed in  the  county  of  Middlesex,  in  this  State.  That  the  com- 
plainants Mary  C.  Stewart,  Enoch  Edwards,  John  B.  Edwards, 
and  W.  C.  Edwards,  or  their  descendants  who  may  be  living 
at  the  death  of  their  mother,  will  be  entitled  to  the  said  trust 
fund  in  fee  simple ;  and  that  they  are  advised  that  the  estate  of 
said  Conrad,  trustee,  who  departed  this  life  testate  in  the  year 
1897,  is  liable  for  the  interest  now  due  the  life  tenant,  and  also 
for  the  payment  of  the  principal,  which  the  complainants,  are 
advised  should  be  collected  by  the  aid  of  the  court,  and  so  dis- 
posed of  under  its  direction  as  that  the  same  shall  be  held 
subject  to  the  uses  and  trusts  created  by  the  will  of  Mathew 
Conrad. 

The  personal  representative  of  the  trustee  filed  his  answer 
to  the  bill,  in  which  he  admitted  that  his  testator  was  appointed 


STEWART  V.   CONRAD'S  ADMR.  457 

trustee,  and  had  accepted  the  trust,  as  alleged  in  the  bill,  but 
denied  that  he  had  misappropriated  the  trust  fund,  or  used  it  as 
his  own,  or  that  his  testator's  estate  was  indebted  to  the  com- 
plainants on  that  account,  but  alleged  that  his  testator  in  his 
lifetime  paid  off  and  discharged  the  whole  of  said  trust  fund  to 
the  parties  entitled  in  the  following  manner,  viz. :  That  in  1862 
his  testator,  as  trustee,  made  up  a  statement  of  his  accounts, 
under  oath,  showing  that  as  of  the  ist  day  of  March  of  that  year 
there  was  a  balance  in  his  hands  of  $15451.88,  which  account 
he  presented  to  the  parties  in  interest;  that  by  a  writing  dated 
May  2,  1862,  they  acknowledged  the  same  to  be  correct,  and 
agreed  upon  a  transfer  of  certain  securities  held  by  him  as  such 
trustee  to  a  substituted  trustee,  and  that  the  securities,  aggre- 
gating $19,500,  should  be  received  in  full  settlement  of  the  trust ; 
that  on  the  6th  day  of  June  following,  the  complainants  entered 
into  a  contract  under  seal,  by  which  they  released  his  intestate 
as  trustee  from  the  trust  and  from  all  liability  on  account  thereof ; 
that  at  the  date  of  the  release  two  oi  the  complainants,  Enoch 
and  J.  B.  Edwards,  were  under  twenty-one  years  of  age,  and  that 
the  other  complainants,  who  were  adults,  by  the  same  writing, 
pledged  their  interests  in  the  trust  fund  for  the  protection  of 
the  trustee  against  any  claim  that  the  said  minors  might  there- 
after make  against  him  as  trustee;  that  the  said  last-named 
agreement  (which,  together  with  the  other  writings  referred  to 
in  the  answer,  are  filed  as  exhibits  therewith)  was  signed  by  all 
the  parties  in  interest,  and  turned  over  to  the  said  trustee  in  his 
lifetime,  who  transferred,  assigned,  and  delivered  to  the  com- 
plainant W.  C.  Edwards,  substituted  trustee,  all  the  evidences 
of  debt  and  securities  named,  which  at  that  time  were  listed  at 
$19,500;  that  the  said  W.  C  Edwards  afterward,  with  the  con- 
sent of  the  life  tenant,  paid  over  the  trust  fund  to  her  children, 
the  remaindermen;  that  the  claim  asserted  by  the  complainants 
had  been  fully  discharged,  but,  if  it  had  not  been,  it  was  barred 
by  the  Statute  of  Limitations,  or,  if  not,  a  court  of  equity  would 
not  give  relief  because  of  the  lapse  of  time,  staleness  of  the 
demand,  and  acquiescence  in  the  settlement  made  in  1862. 

To  this  answer  the  complainants  filed  a  general  replication 
Upon  the  hearing  of  the  cause  the  court  dismissed  the  bill,  and 
from  that  decree  Mrs.  Stewart  and  her  husband  appealed. 
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The  other  complaii\ants  do  not  and  could  not  complain  of 
that  decree,  as  it  clearly  appears  that  they  had,  by  the  agreement 
and  writings  filed  with  the  answer  of  his  executor,  released  the 
trustee  from  all  liability,  and  that  they  had  no  claim  against  his 
estate.  Wliilst  the  name  of  Mrs.  Stewart  is  signed  to  the  agree- 
ment of  release  dated  June  6,  1862,  she  claims  that  it  is  not  her 
signature,  and,  if  it  were,  that  she  is  not  bound  by  the  writing, 
as  she  was  at  that  time,  and  still  is,  a  married  woman. 

The  question  of  whether  or  not  her  signature  was  genuine 
cannot  be  raised  under  the  pleadings  in  the  cause.  The  answer 
avers  that  she  made  the  agreement  of  release.  To  this  there 
was  a  general  replication,  but  with  it  there  was  no  affidavit 
denying  the  signature. 

Section  3279  of  the  Code  provides  that  where  a  declaration 
or  other  pleading  alleges  that  any  person  made,  indorsed,  as- 
signed, or  accepted  any  writing,  no  proof  of  the  handwriting  of 
such  person  shall  be  required  unless  the  fact  be  denied  by  an 
affidavit  with  the  answer,  plea,  or  other  pleading  which  puts  it 
in  issue.     (Simmons  v.  Simmons'  Admr,,  33  Gratt.  451,  458.) 

But  the  general  replication  to  the  answer  which  set  up  the 
agreement  releasing  the  trustee  put  in  issue  the  question  of 
whether  or  not  Mrs.  Stewart  was  a  feme  covert  when  that  agree- 
ment was  signed  by  her. 

A  general  replication,  which  alone  is  now  used  in  equity,  is  a 
general  denial  of  the  truth  of  the  defendant's  plea  or  answer. 
(Story,  Eq.  PL,  §  878;  Simmons  v.  Simmons'  Admr.,  supra.) 

Under  the  issue  thus  raised,  it  was  clearly  competent  for  Mrs. 
Stewart  to  prove  that  she  was  laboring  under  the  disability  of 
coverture  when  the  alleged  release  was  executed.  At  law, 
where  the  rules  of  pleading  are  more  strict,  and  special  replica- 
tions are  allowed,  coverture  may  be  shown  under  the  general 
issue  as  well  as  under  a  special  plea.  (5  Rob.  Prac.  225;  4 
Minor,  Inst.  [2d  ed.],  top  pages  684,  691.) 

Under  the  common  law,  which,  in  the  absence  of  evidence  to 
the  contrary,  is  presumed  to  have  been  in  force  in  the  State  of 
Pennsylvania  when  the  release  in  question  was  executed,  a 
married  woman  could  not  make  a  valid  contract.  (3  Minor, 
Inst.  [2d  ed.],  124.) 

If  Mrs.  Stewart  was  laboring  under  the  disability  of  coverture 
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when  the  release  was  executed,  it  was  absolutely  void.  This, 
as  we  understand  counsel  for  appellees,  is  not  denied ;  but  it  is 
claimed  that,  although  she  was  a  married  woman,  she  had  all 
the  rights  of  a  feme  sole,  because  at  that  time  her  husband  was 
an  alien  enemy,  being  in  the  army  of  the  Confederate  States, 
then  at  war  with  the  United  States. 

It  seems  to  be  settled  in  England  that  if  a  husband  be  ban- 
ished, or  has  abjured  the  realm,  or  is  an  alien  who  has  always 
lived  abroad,  the  wife  can  contract,  sue,  and  be  sued  as  if  she 
were  a  feme  sole,  (2  Kent,  Comm.  side  page  154  et  seq.;  Pol. 
Cont.  p.  61 ;  I  Minor,  Inst.  367.) 

Some  of  the  text-writers,  among  them  Mr.  Minor  and  Mr. 
Reeve,  state  that  another  exception  to  the  general  rule  that  a 
married  woman  cannot  contract  is  where  the  husband  is  an  alien 
enemy,  (i  Minor,  Inst.  [4th  ed.],  367;  Reeve,  Dom.  Rel.  140, 
141.) 

The  case  of  Derry  v.  Duchess  of  Masarine  ( i  Ld.  Raym.  147, 
I  Slak.  116)  is  relied  on  to  sustain  that  view.  Though  it  was 
mentioned  in  that  case  that  the  husband  was  an  alien  enemy, 
and  had  been  divorced  in  France,  yet,  as  Lord  Loughborough 
said,  the  decision  did  not  rest  upon  either  of  those  grounds,  but 
solely  and  properly  on  the  ground  that  the  wife  lived  in  England 
on  a  fortune  of  her  own,  and  separate  from  her  husband,  who 
had  always  resided  abroad  as  an  alien.  (2  Kent,  Comm.,  side 
page  155;  I  H.  Bl.  349.)  It  was  afterward  held  in  De  Wahl  v. 
Braune  (i  Hurl.  &  N.  178,  38  Eng.  Law  &  Eq.  300),  that  a 
feme  covert  cannot  sue  alone  on  a  contract  made  with  her  before 
or  after  marriage,  though  her  husband  is  an  alien  enemy ;  one 
of  the  judges  stating  in  his  opinion  that  there  was  no  authority 
for  saying  that  an  alien  enemy  was  civiliter  mortuus. 

If  it  were  conceded  that  the  wife  of  an  alien  enemy  who  lived 
in  a  foreign  country  had  the  right  to  contract  as  if  she  were  a 
feme  sole,  still  we  do  not  think  that  the  mere  fact  that  Mrs. 
Stewart  had  resided  in  the  State  of  Pennsylvania  during  the 
Civil  War  whilst  her  husband  was  in  the  army  of  the  Confederate 
States  would  affect  their  status  or  rights  as  husband  and 
wife,  especially  where  she  went  through  the  lines  of  the  belliger- 
ents to  visit  her  husband,  and  they  have  always  —  before,  during, 
and  since  the  war  —  fully  recognized  their  marital  relations. 
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It  is  insisted  that,  even  if  Mrs.  Stewart  is  not  bound  by  her 
deed  of  release  as  such,  she  is  estopped  from  denying  the  act, 
as  equity  will  not  allow  a  married  woman  to  do  an  act  in- 
ducing another  to  pursue  a  line  of  action,  and  afterward  come 
into  a  court  of  equity  and  deny  her  powers  to  perform  it.  When, 
and  under  what  circumstances,  a  married  woman  will  be  con- 
sidered as  estopped  by  her  conduct,  it  is  unnecessary  to  con- 
sider in  this  case,  for  there  is  no  evidence  tending  to  show  that 
Mrs.  Stewart  was  guilty  of  any  fraud,  misrepresentation,  or 
concealment  in  what  she  did  with  reference  to  the  release  signed 
by  her,  or  that  the  trustee  did  not  have  full  knowledge  of  the 
fact  that  she  was  a  married  woman,  and  unable  to  release  him 
from  his  duties  and  liabilities  as  trustee. 

Neither  are  the  appellants  barred  by  laches,  lapse  of  time,  or 
acquiescence.  The  remaindermen,  under  the  terms  of  the  will 
creating  the  trust  fund,  are  not  entitled  to  the  possession  of  any 
part  of  it  until  the  death  of  the  life  tenant,  who  was  a  party  to 
this  suit,  and  who,  so  far  as  this  record  shows,  is  still  living. 
Until  her  death  the  appellants  would  have  no  standing  in  a  court 
except  to  ask  a  court  of  equity  to  prevent  or  remedy  a  violation 
of  the  trust  and  to  preserve  the  trust  fund.  They  had  the  right 
to  invoke  the  aid  of  a  court  of  equity  for  those  purposes,  but 
they  were  under  no  legal  obligation  to  do  so,  and  the  objection 
of  laches  or  acquiescence  will  not  lie  for  their  failure  to  assert 
rights  which  have  not  yet  accrued.  (Effinger  v.  Hall,  8i  Va.  94; 
SedgTvick's  Curator  v.  Taylor,  84  id.  820,  6  S.  E.  226.) 

By  the  will  of  the  trustee,  Mrs.  Stewart  is  given  one-half  of 
the  residue  of  his  estate.  This,  it  is  insisted,  satisfied  her  debt 
against  him  as  trustee,  if  any  such  debt  existed. 

The  general  rule  is  that  a  legacy  given  by  a  debtor  to  his 
creditor,  which  is  equal  to  or  greater  than  the  debt,  is,  in  the 
absence  of  a  contrary  intention,  deemed  to  be  a  satisfaction  of 
the  debt.  Whilst  this  is  the  rule,  the  courts  generally  manifest 
a  strong  disinclination  to  enforce  it,  and  permit  slight  circum- 
stances to  take  a  case  out  of  its  operation.  (Couch  v.  Dams^ 
Exr,,  23  Gratt.  62.)  But  there  are  exceptions  to  the  rule  as  well 
established  as  the  rule  itself.  One  of  these  exceptions  is  that 
the  presumption  of  satisfaction  does  not  arise  where  the  legacy 
is  contingent,  as  it  is  in  the  case  of  residuary  legatees,  for  it 
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may  possibly  turn  out  that,  after  all  the  claims  against  the  testa- 
tor's estate  are  satisfied,  the  bequest  of  the  whole  or  part  of  his 
residuary  estate  may  not  be  equal  to  the  amount  of  the  legatee's 
debt.  (2  Lomax,  Exrs.,  side  page  96;  2  Roper,  Leg.,  side  page 
1647 ;  Creswell,  Exrs.,  §  481 ;  Devese  v.  Pontet,  1  Cox,  188,  192 ; 
Nicholls  V.  Judson,  2  Atk.  300.)  The  legacy  to  Mrs.  Stewart 
cannot  be  deemed  as  given  in  satisfaction  of  her  claim  against 
the  trustee's  estate. 

Objections  were  made  to  the  competency  of  certain  witnesses 
when  their  depositions  were  taken,  but  those  objections  were 
not  brought  to  the  attention  of  the  Circuit  Court,  nor  passed 
upon  by  it.  The  objections  cannot  be  considered  by  this  court. 
A  party  who  objects  to  the  deposition  of  a  witness,  if  he  wishes 
to  rely  upon  the  exception,  must  bring  it  to  the  attention  of  the 
court  below,  so  that  it  may  be  passed  upon  by  that  court ;  and, 
unless  the  record  shows  that  this  has  been  done,  the  exception 
will  be  treated  in  the  appellate  court  as  waived.  {Fant  v.  Miller, 
17  Gratt.  187 ;  Simmons  v.  Simmon^  Admr.,  33  id.  461 ;  Martin 
V.  Land  Co.,  94  Va.  28,  42,  26  S.  E.  591.) 

It  follows  from  what  has  teen  said  that  we  are  of  opinion 
that  the  estate  of  the  trustee,  William  C.  Conrad,  is  liable  for 
$4,806.25,  being  one-fourth  part  of  the  principal  of  the  trust 
fund  (less  the  $775  thereof  paid  out  under  the  order  of  the 
Orphans'  Court  of  the  city  of  Philadelphia),  payable  at  the  death 
of  the  life  tenant,  Mrs.  Edwards,  to  the  parties  who  shall  be 
entitled  to  the  same  at  that  time  under  the  will  of  Mathew  Conrad, 
deceased. 

We  are  further  of  opinion  that  it  does  not  satisfactorily  appear 
that  any  part  of  the  trust  fund  was  used  by  the  trustee  in  the 
purchase  of  the  lands  in  Middlesex  county  of  which  he  died 
seized  and  possessed. 

The  decree  appealed  from  must  be  reversed  in  so  far  as  it  is 
not  in  accord  with  the  view  expressed  in  this  opinion,  and  the 
cause  remanded  to  the  Circuit  Court  for  further  proceedings 
to  be  had  not  in  conflict  therewith. 

Reversed. 
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Dallas  County  vs.  Club  Land  &  Cattle  Co.  et  al. 

[Supreme  Court  of  Texas,  Jan.  30,  1902;  66  S.  W.  294.] 

School  Lands  —  Conveyance  —  Application  of  Proceeds  — 
Conditions  of  Recovery  —  Administrators  —  Covenants 
of  Warranty. 

X.  Under  Const.  1876,  art.  7,  §  6,  giving  a  county  power  to  sell  and  dis- 
pose of  its  school  lands  in  the  manner  provided  by  the  Commis- 
sioners' Court,  and  declaring  that  the  proceeds  shall  be  held  in  trusc 
for  the  public  schools,  and  invested  in  United  States  or  State  bonds, 
the  commissioners  cannot  convey  school  lands  to  a  surveyor  in  pay- 
ment of  his  services  in  subdividing  such  lands  for  sale. 

2.  Where  county  commissioners  convey  a  portion  of  county  school  lands, 

the  proceeds  of  which  are  to  be  held  in  trust  for  the  public  schools 
in  consideration  of  the  grantee's  services  in  subdividing  the  whole 
tract,  in  a  suit  against  a  subsequent  grantee  to  recover  such  portion 
it  is  not  incumbent  on  the  county,  as  such  trustee,  to  pay  the  de- 
fendant the  value  of  such  grantee's  services,  as  the  claim  therefor 
was  not  chargeable  against  the  trust  fund. 

3.  An  administrator  cannot  bind  his  estate  by  a  covenant  of  warranty. 

4.  Where  an  administrator  recites  in  a  deed  that  he  does  not  bind  him- 

self personally,  and  makes  covenant  of  warranty  in  his  capacity  of 
administrator,  he  cannot  be  held  liable  personally  on  such  covenant. 

Error  to  Court  of  Civil  Appeals  of  Second  Supreme  Judicial 
District. 

Action  by  Dallas  county  against  the  Club  Land  &  Cattle  Com-» 
pany  and  another.  From  a  judgment  of  the  Court  of  Civil 
Appeals  (64  S.  W.  872),  reversing  a  judgment  to  plaintiff,  it 
brings  error. 

Reversed  in  part  and  affirmed  in  part. 

G.  G.  Wright  and  K,  R.  Craig,  for  plaintiff  in  error. 

Matlock,  Miller  &  Dycus,  for  defendant  in  error  Club  Land  & 
Cattle  Co. 

Capps  &  Cantey  and  Theodore  Mack,  for  defendant  in  error 
R.  B.  Bishop. 
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Gaines,  Ch.  J. —  This  was  an  action  of  trespass  to  try  title, 
brought  by  Dallas  county  against  the  Club  Land  &  Cattle  Com- 
pany to  recover  a  tract  of  about  700  acres  of  land,  and  was  tried 
by  the  court  without  a  jury.  The  trial  judge  filed  his  conclusions 
of  fact,  and  the  cause  was  appealed  without  a  statement  of  facts. 
From  the  judge's  findings  the  following  facts  appear :  Some  time 
before  the  9th  day  of  June,  1879,  the  Commissioners'  Court  of 
Dallas  county  entered  into  a  contract  with  John  Henry  Brown, 
in  which  Brown  agreed  to  survey,  subdivide,  map,  and  classify 
for  the  purposes  of  sale  the  school  lands  of  the  county,  and  the 
court  promised  to  pay  him  for  the  work  $250  in  money,  and  to 
convey  to  him  a  portion  of  the  land.  Brown  complied  with  the 
contract  on  his  part,  and  the  court,  on  the  day  named  above, 
paid  him  the  money  consideration,  as  promised,  and  caused  to 
be  conveyed  to  him  that  portion  of  the  county  school  lands  which 
is  now  in  controversy  in  this  suit.  Brown  sold  and  conveyed  the 
land,  and  the  title,  such  as  he  had,  passed  by  a  regular  chain  of 
conveyances  to  one  E.  W.  Harrold.  Harrold  died,  and  R.  B. 
Bishop  became  the  administrator  of  his  estate.  The  adminis- 
trator obtained  an  order  of  the  County  Court  to  sell  this  land,  as 
well  as  other  lands  of  the  estate,  and  agreed  upon  a  sale  of  the 
tract  in  controversy  to  one  Carver,  who  was  acting  solely  for  the 
Club  Land  &  Cattle  Company.  The  sale  was  reported  and  ap- 
proved, and  thereafter  the  purchase  money  was  paid,  and  a  deed 
of  conveyance  executed  by  the  administrator  to  Carver.  But 
before  the  deed  was  executed  Carver  became  apprised  of  the 
alleged  defect  in  the  title,  and  presumably  for  that  reason  the 
following  stipulation  was  inserted  therein :  "  I  do  not  bind  my- 
self personally,  and  I  make  this  covenant  of  warranty  in  my 
capacity  as  administrator,  so  far  as  I  have  the  power  and  author- 
ity to  do,  and  no  further."  It  would  seem  that  the  deed  contained 
a  covenant  of  warranty;  but,  if  so,  it  does  not  appear  from  the 
conclusions  of  fact,  nor  do  we  deem  it  a  matter  of  any  importance. 
The  trial  judge,  in  his  findings,  also  found  the  following  facts: 
"  That  Bishop,  at  the  time  of  the  delivery  of  the  deed  of  date 
October  21,  1898,  to  Carver,  promised  him  (Carver)  that  he 
would  perfect  the  title  to  the  land  sued  for,  and  secure  a  good 
deed  from  Dallas  county  to  said  land;  that  this  assurance  and 
promise  was  made  by  Bishop  acting  as  administrator,  and  was 
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not  made  by  him  as  an  individual,  or  for  the  purpose  of  binding 
himself  personally  so  to  do;  that  he  (Bishop)  knew  that  the 
estate  which  he  represented  had  no  title  to  the  land  sued  for  by 
plaintiff  herein,  and  that  Carver  would  not  have  accepted  the 
title  to  the  land  but  for  the  promise  of  the  administrator  to  perfect 
the  title ;  that  Bishop  made  efforts  to  procure  a  title  from  Dallas 
county,  but  failed  to  do  so."  After  the  execution  of  the  deed  to 
him,  Carver  conveyed  the  land  by  a  special  warranty  deed  to  the 
Qub  Land  &  Cattle  Company.  It  was  also  found  that  Brown's 
services  in  subdividing  and  classifying  the  land  were  of  the 
reasonable  value  of  $750,  and,  as  before  stated,  $250  had  been 
paid  him  in  money.  R.  B.  Bishop  was  vouched  in  as  a  party 
defendant  by  the  Club  Land  &  Cattle  Company  and  a  recovery 
was  asked  against  Bishop,  both  as  an  individual  and  in  his  capac- 
ity as  administrator,  upon  the  warranty  contained  in  the  deed, 
and  upon  his  verbal  promise  in  the  event  the  plaintiff  should 
prevail  in  its  suit.  The  land  and  cattle  company  also  prayed  that 
in  the  event  of  a  recovery  by  the  plaintiff  he  should  have  a  judg- 
ment for  the  unpaid  balance  of  the  value  of  Brown's  services, 
and  that  the  recovery  should  be  made  upon  condition  of  the  pay- 
ment to  it  of  such  balance.  The  court  gave  judgment  for  the 
plaintiff  for  the  land  and  rents,  and  denied  any  recover}' 
for  the  unpaid  balance  of  Brown's  services,  and  also  ad- 
judged a  recovery  in  behalf  of  the  Club  Land  &  Cattle  Com- 
pany against  Bishop  as  administrator  for  the  purchase  money 
paid  to  him  for  the  land.  The  Club  Land  &  Cattle  Company  and 
Bishop  both  appealed,  and  upon  the  appeal  the  Court  of  Civil 
Appeals  (64  S.  W.  872)  reversed  the  judgment  against  the  Club 
Land  &  Cattle  Company  in  so  far  as  it  denied  such  company  a 
recovery  for  the  balance  it  found  to  be  due  for  Brown's  services, 
but  affirmed  the  judgment  in  favor  of  Dallas  county  for  the  land 
in  controversy,  and  gave  the  Club  Land  &  Cattle  Company  judg- 
ment against  plaintiff  for  such  unpaid  balance.  But  it  also  re- 
versed the  judgment  in  favor  of  the  Club  Land  &  Cattle  Company 
against  Bishop  as  administrator,  and  adjudged  that  it  should 
take  nothing  against  him  either  individually  or  as  administrator. 
As  between  Dallas  county  and  the  defendant  company,  the 
first  question  is:  Did  the  Commissioners'  Court  of  the  county 
have  the  power  to  convey  a  part  of  its  school  lands  for  the  ser- 


DALLAS  COUNTY  v.  CLUB  LAND,  ETC.,  CO.  ET  AL.  465 

vices  of  Brown  in  subdividing  and  classifjang  them  for  the 
purpose  of  putting  them  on  the  market  for  sale?  The  date  of 
the  acquisition  of  the  lands  by  the  company  does  not  appear  from 
the  conclusions  of  fact.  But  it  does  appear  that  the  contract 
with  Brown  was  entered  into  in  June,  1879,  at  which  time  the 
Constitution  of  1876  was  in  force.  Therefore  the  contract  was 
subject  to  its  limitations.  So  far  as  we  are  aware,  no  statute  has 
ever  been  passed,  either  by  the  Congress  of  the  Republic  or  the 
Legislature  of  the  State,  which  provided  the  manner  in  which 
the  county  school  lands  should  be  sold,  except  the  act  of  No- 
vember I,  1866.  (Laws  1866,  p.  74.)  That  act  authorized  the 
"  police  courts,"  as  the  county  boards  were  then  called,  to  sell 
the  school  lands  of  their  respective  counties  upon  being  empow- 
ered to  do  so  by  th6  voters  of  the  counties,  and  directed  specific- 
ally the  manner  of  sale.  It  also  provided  that  expenses  of  the 
sale  should  be  paid  out  of  the  interest  arising  from  the  proceeds 
of  the  sale.    Original  section  6  of  article  7  of  the  Constitution  of  | 

1876,  in  so  far  as  it  bearS  upon  the  questions  in  this  case,  reads  | 

as  follows:     "All  lands  heretofore  or  hereafter  granted  to  the  | 

several  counties  of  this  State  for  education  or  schools  are  of 
right  the  property  of  said  counties,  respectively,  to  which  they 
were  granted,  and  title  thereto  is  vested  in  said  counties,  and  no 
adverse  possession  or  limitation  shall  ever  be  available  against 
the  title  of  any  county.  Each  county  may  sell  or  dispose  of  its 
lands  in  whole  or  in  part  in  manner  to  be  provided  by  the  Com- 
missioners' Court  of  the  county.  *  *  *  Said  lands,  and  the 
proceeds  thereof,  when  sold,  shall  be  held  by  said  counties  alone  as 
a  trust  for  the  benefit  of  public  schoob  therein;  said  proceeds 
to  be  invested  in  bonds  of  the  State  of  Texas,  or  of  the  United 
States,  and  only  the  interest  thereon  to  be  used  and  expended 
annually."    This  clearly  supersedes  and  repeals  the  Act  of  1866,  j 

for  the  reason  that  the  act  prescribes  the  manner  of  making  the 
sale,  and  makes  the  power  dependent  upon  a  popular  vote,  while 
the  Constitution  gives  the  absolute  power  of  sale  to  the  Com- 
missioners' Court,  and  leaves  them  free  to  provide  the  manner  | 
of  sale.  The  determination  of  the  case  must,  therefore,  depend 
upon  the  construction  of  the  language  just  quoted.  We  have  no 
decisions  which  have  an  important  bearing  upon  the  question. 
In  the  case  of  Totnlinson  v.  Hopkins  County  (57  Tex.  572), 
Vol.  VII  —  30 
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it  was  held  that  the  Commissioners'  Court  could  not  contract  to 
give  a  surveyor  a  part  of  the  land  to  be  acquired  as  a  compensa- 
tion for  his  services  in  locating  and  surveying  the  land.  The 
ground  upon  which  the  decision  was  based  was  that  the  statutes 
under  which  the  lands  were  acquired  prescribed  that  the  ex- 
penses of  locating  the  certificates  should  be  paid  out  of  the  county 
treasury.  (Pasch.  Digs.,  arts.  3464,  3465,  3474-3476.)  In 
Pulliam  V.  Runnels  County  (79  Tex.  363,  15  S.  W.  277),  a  similar 
ruling  was  made  with  reference  to  lands  located  for  the  counties 
under  the  provisions  of  articles  4032  and  4033  of  the  Revised 
Statutes  of  1879.  In  view  of  the  express  provisions  of  the  stat- 
utes upon  which  these  decisions  are  based,  the  question  there 
presented  is  clearly  distinguishable  from  that  presented  in  this 
case.  But  they  forcibly  illustrate  the  policy  of  our  legislation 
with  reference  to  the  school  lands  of  the  counties,  and  throw 
some  light  upon  the  meaning  of  the  provision  of  the  Constitu- 
tion on  that  subject.  Here  the  question  is  not  as  to  the  power 
of  the  Commissioners'  Court  to  pay  for  locating  the  certificates 
by  a  conveyance  of  a  part  of  the  land,  but  it  is  as  to  the  power  to 
convey  a  part  of  the  land  already  located  in  payment  for  services 
in  subdividing  them  for  the  purpose  of  placing  them  upon  the 
market  for  sale  in  separate  parcels.  In  Pulliam  v.  Runnels  County, 
cited  above,  it  is,  in  effect,  held  that  the  Commissioners'  Court  are 
not  authorized  to  dispose  of  the  lands  otherwise  than  by  sale 
or  lease.  It  would  seem,  therefore,  that  the  conveyance  of  the 
land  for  any  other  consideration  than  that  of  money  would  be 
unauthorized.  But  it  is  plausibly  argued,  in  substance,  that  a 
conveyance  of  a  tract  of  land  at  its  market  value  in  payment 
of  a  proper  service  for  the  benefit  of  the  fund  is  the  same,  in 
effect,  as  if  the  land  had  been  sold,  and  the  proceeds  applied  to 
the  payment  of  such  services;  and  that,  therefore,  no  sub- 
stantial reason  exists  why  the  conveyance  in  this  case  should 
not  be  valid.  It  would  seem  that  if  the  county,  as  the  trustee  of 
the  special  school  fund,  had  incurred  a  debt  which  was  properly 
chargeable  against  the  fund,  its  Commissioners'  Court  might  sell 
a  part  of  the  land  directly  to  the  creditor  in  discharge  of  the 
debt.  But  we  are  of  opinion  that  a  debt  created  by  a  county 
as  an  expense  incurred  in  selling  school  lands  cannot  be  charged 


j  either  against  the  lands  themselves  or  the  proceeds  of  their  sale. 
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The  declaration  in  section  6  of  article  7  of  the  Constitution  is 
that  "  said  lands,  and  the  proceeds  thereof  when  sold,  shall  be 
held  alone  as  a  trust  for  the  benefit  of  the  public  schools  therein." 
The  difficulty  of  construction  grows  out  of  the  indefiniteness  of 
the  meaning  of  the  word  "  proceeds."  If  by  the  word  is  meant 
the  gross  proceeds,  then  we  think  it  means  that  no  part  thereof 
could  be  used  for  the  purpose  of  paying  the  expenses  of  the  sale ; 
for  the  section  also  provides,  in  effect,  that  the  proceeds  pre- 
viously mentioned  shall  be  invested  in  certain  securities  as  a 
permanent  fund  for  the  use  of  the  schools  of  the  county,  and 
that  the  interest  only  is  to  be  annually  expended.  If  net  pro- 
ceeds is  meant, —  that  is,  what  remains  of  the  gross  proceeds 
after  paying  the  expenses  of  the  sale, —  then  it  would  seem  that 
the  expenses  of  the  sale  were  properly  payable  out  of  the  pur- 
chase money  of  the  land  itself.  But,  in  view  of  the  policy  of 
the  law  as  evinced  by  the  previous  legislation  upon  the  subject 
and  of  the  language  of  the  section  itself,  we  are  of  opinion  that 
by  "  proceeds,"  as  used  in  the  section  under  consideration,  is 
meant  the  entire  proceeds,  and  not  the  net  proceeds.  The  acts 
of  the  Congress  of  the  Republic,  as  was  held  in  Tomlinson  v. 
Hopkins  County  (supra),  required  the  counties  to  pay  the  expense 
of  locating  the  certificates  out  of  their  ordinary  funds;  and  the 
act  of  March  13, 1875,  which  granted  four  leagues  of  land  for  edu- 
cational purposes  to  certain  counties  which  had  not  theretofore 
received  school  lands,  placed  such  counties  upon  the  same  footing 
with  those  which  had  previously  acquired  such  lands,  and  pro- 
vided that  the  counties  should  pay  no  fees  in  the  general  land 
office.  The  act  of  November  i,  1866,  which  provided  for  a  sale 
of  the  county  school  lands,  expressly  made  the  expenses  of  the 
sale  payable  out  of  the  interest  upon  the  proceeds.  This  legisla- 
tion tends  to  show  that  the  policy  was  to  preserve  the  entire 
lands  and  their  entire  proceeds  intact  as  a  permanent  school  fund 
for  the  use  of  the  public  schools  of  the  county.  The  words  "  said 
lands,"  as  used  irf  section  6,  evidently  mean  all  the  lands.  The 
provision  embraces  as  well  all  lands  that  might  thereafter  be 
granted  as  well  as  those  which  had  been  previously  acquired, 
and  it  would  seem  to  have  been  contemplated  that  in  case  of 
future  grants  all  the  lands  which  were  granted  to  a  county 
should  become  its  permanent  special  school  fund,  and  that  no 
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part  should  be  gpiven  for  the  expenses  of  locating  and  surveying 
them.  In  other  words,  it  was  intended  that  such  expenses  should 
be  paid  by  the  county  from  its  general  fund.  If  such  was  the 
intent  as  to  the  lands  themselves,  it  is  to  be  inferred  that  there 
was  a  like  intention  as  to  the  proceeds, —  that  the  entire  pro- 
ceeds should  be  held,  and  that  the  county  should  pay  the  ex- 
penses of  a  sale,  if  any,  out  of  its  own  proper  funds.  But,  in  any 
event,  the  word  "  proceeds  "  in  the  section  we  are  considering, 
is  not  restricted  by  any  other  words  which  qualify  its  meaning, 
and  should,  therefore,  be  applied  in  its  broadest  sense,  unless  the 
context  or  the  reason  of  the  provision  should  show  that  it  was 
used  in  a  less  enlarged  sense.  The  dim  light  of  the  context  in 
this  case  tends  rather  to  show  that  it  was  intended  to  mean  the 
gross  proceeds;  that  is,  the  entire  purchase  money.  As  to  the 
reason  of  the  provision,  it  may  be  urged  that,  since  the  county 
is  made  a  mere  trustee,  it  is  unreasonable  to  suppose  that  it 
was  intended  to  charge  it  in  its  individual  capacity  with  the  ex- 
pense of  administering  the  trust  fund.  The  answer  is  that  while, 
in  legal  contemplation,  the  county  is  but  a  trustee,  and  the  school 
fund  the  beneficiary,  the  county  has  an  important  interest  in  the 
maintenance  of  public  schools  within  its  limits ;  and  that  it  is  not 
unreasonable  that  the  framers  of  the  Constitution  should  have 
deemed  it  politic  to  make  the  expense  of  administering  a  fund 
set  apart  for  the  support  of  public  schools  in  the  county  a  charge 
upon  its  general  revenues.  Since  the  lands  are  the  gift  of  the 
State  for  the  special  benefit  of  the  educational  interests  of  the 
county,  it  is  not  a  hardship  to  require  the  county  administration 
to  bear  the  expense  of  converting  the  land  into  money.  Our 
conclusion  is  that  the  Commissioners'  Court  of  Dallas  county  did 
not  have  the  power  to  convey  the  land  in  controversy  to  John 
Henry  Brown  in  payment  of  his  services  in  subdividing  the 
county  school  lands  for  sale,  and  that  the  District  Court  and  the 
Court  of  Civil  .A^ppeals  did  not  err  in  so  holding. 

The  next  question  is,  was  the  Club  Land  &  Cattle  Company 
entitled  to  any  recovery  against  Dallas  county?  Undoubtedly, 
John  Henry  Brown  had  a  just  claim  against  the  county  for  the 
unpaid  balance  of  the  value  of  his  services  in  subdividing  the 
land.  But  we  think  it  follows  from  what  has  already  been  said 
that  this  was  a  claim  against  the  county  proper,  and  not  against 
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it  as  trustee  of  its  school  lands.  If  it  had  been  a  claim  properly 
chargeable  upon  the  trust  fund,  we  think  it  would  follow  from 
the  previous  decisions  of  this  court  that  the  county  could  not 
recover  the  land  without  first  reimbursing  the  defendant  company 
for  Brown's  services.  But  the  distinction  between  Dallas  county 
in  its  ordinary  corporate  capacity  and  Dallas  county  as  trustee 
must  be  kept  in  mind.  Brown's  services,  while  rendered  for  the 
benefit  of  the  trust  fund,  were  rendered  at  the  instance  of  the 
county;  and  it  was  the  duty  of  the  county,  under  the  law,  to 
discharge  the  debt  from  its  general  revenue,  and  it  was  not  a 
debt  against  the  fund.  The  claim  against  the  county  was  barred 
by  the  Statute  of  Limitations.  The  county,  as  trustee,  was  en- 
titled to  recover  the  land  free  of  any  incumbrance,  the  claim  of 
Brown's  services  not  being  chargeable  against  the  trust  fund.  We 
conclude  upon  this  branch  of  the  case  that  the  ruling  of  the 
trial  court  upon  this  point  was  correct,  and  that  the  Court  of 
Civil  Appeals  erred  in  reversing  the  judgment  in  that  particular. 
Was  Bishop  bound,  either  individually  or  as  administrator, 
upon  either  the  warranty  in  the  deed  or  upon  his  oral  promise? 
The  written  warranty  expressly  declares,  in  effect,  that  he  does 
not  bind  himself  personally,  and  the  trial  judge  found  in  his 
conclusions  of  fact,  as  we  have  seen,  that  the  oral  promise  was 
made  by  him  in  his  fiduciary  capacity,  and  not  with  the  intention 
to  bind  himself  personally.  We  think  it  clear  that  an  adminis- 
trator cannot  bind  the  estate  by  his  covenant  of  warranty. 
(Lynch  v.  Baxter,  4  Tex.  431,  51  Am.  Dec.  735;  Able  v; 
Chandler,  12  Tex.  88,  62  Am.  Dec.  518;  Ward  v.  Williams,  45 
Tex.  617.)  His  duty  is  to  sell  just  such  title  as  the  estate  has, 
and  his  deed  can  have  no  other  effect.  The  policy  of  the  law  is 
to  require  an  estate  to  be  administered  and  the  administration 
closed  with  as  little  delay  as  may  be  practicable.  To  permit  the 
administrator  to  bind  the  estate  by  a  warranty  in  his  deed  would 
be  to  impose  a  new  contingent  liability  upon  it,  and  to  delay 
indefinitely  the  close  of  the  administration.  Was  Bishop  bound 
individually?  It  has  been  frequently  held  that  an  administrator, 
in  contracting  with  reference  to  the  business  of  an  estate,  has 
bound  himself  personally  for  the  performance  of  the  contract, 
though  he  may,  in  the  body  of  the  instrument,  have  described 
himself  as  administrator,  or  may  have  signed  it  as  such.    Prob- 
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ably  in  most,  if  not  in  all,  of  such  cases,  he  was  without  power 
to  bind  the  estate.  When  the  terms  of  a  contract  admit  of  two 
constructions,  one  of  which  would  give  it  effect  and  the  other 
would  make  it  void,  the  courts  adopt  the  former  construction. 
But  at  last  it  is  a  mere  rule  of  construction,  and  it  has  no  place 
in  a  case  like  this,  in  which  the  party  has  stipulated  in  express 
terms  that  he  is  not  to  be  personally  bound.  (  Thayer  v.  Wendell, 
I  Gall.  37  Fed.  Cas.  No.  13,873.)  The  opinion  of  Judge  Story 
in  Thayer  v.  Wendell  (supra),  has  been  cited,  and  the  principles 
there  announced  applied,  in  the  following  cases:  Mitchell  v. 
Hasen  (4  Conn.  514,  10  Am.  Dec.  169),  and  Underhill  v.  Gibson 
(2  N.  H.  352,  9  Am.  Dec.  82)  ;  though  in  both  cases  there  was 
held  to  be  a  personal  liability,  it  not  being  shown  that  the  party 
did  not  intend  to  bind  himself  in  his  individual  capacity.  (See 
also  remarks  in  Shonts  v.  Brown,  27  Pa.  St.  133,  and  Long  v. 
Rodman,  58  Ind.  62,  where  the  proper  limitation  of  the  doc- 
trine of  personal  liability  in  such  cases  is  announced.)  What  we 
have  just  said  applies  also  to  Bishop's  oral  promise,  though  we 
concur  with  the  Court  of  Civil  Appeals  in  holding  that  that  was 
merged  in  the  written  contract.  We  conclude  that  Bishop  was 
liable  neither  as  administrator  nor  personally  upon  either  the 
promise  or  warranty. 

The  judgment  of  the  Court  of  Civil  Appeals,  in  so  far  as  it 
allows  a  recovery  against  Dallas  county,  is  reversed,  and  judg- 
ment is  here  rendered  that  the  Qub  Land  &  Cattle  Company  take 
nothing  as  to  its  counterclaim  against  the  county ;  but  in  all  other 
respects,  save  as  to  costs,  the  judgment  of  that  court  is  affirmed. 
The  Club  Land  &  Cattle  Company  will  pay  the  costs  of  all  the 
courts. 
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Daniels  vs.  Benton  et  al. 

[Supreme  Judicial  Court  of  Massachusetts,  Suffolk,  Feb.  28,  1902;  180 
Mass.  559,  62  N.  E.  960.] 

Legacies  —  Interest  —  Time  of  Accrual. 

I.  The  fact  that  testator's  will  gave  the  residue  of  his  estate  for  the  sup- 
port of  his  mother,  and  that  income  was  to  be  paid  on  that  trust 
fund  from  the  testator's  death,  did  not  forbid  the  payment  of  inter- 
est after  one  year  from  testator's  death  on  a  pecuniary  legacy  given 
another,  and  not  paid  by  the  end  of  the  year  either  for  the  con- 
venience of  the  estate  or  through  the  neglect  of  the  executors. 

3.  Interest  begins  to  run  on  a  pecuniary  legacy  after  one  year  from 
testator's  death  without  demand. 

Exceptions  from  Superior  Court,  Suffolk  county. 

Action  for  interest  on  a  legacy  by  Fannie  W.  Daniels  against 
Josiah  H.  Benton,  Jr.,  and  another,  executors  of  John  C.  Paige, 
deceased.  Judgment  for  plaintiff,  and  defendants  bring  excep- 
tions. 

Overruled. 

Geo,  F.  Williams  and  Horace  G.  Pender,  for  plaintiff. 

Henry  W,  Beat,  for  defendants. 

LoRiNG,  J. —  The  plaintiff  was  a  legatee  under  the  will  of  John 
C.  Paige.  The  testator  died  on  May  8,  1897.  The  plaintiffs 
residence  was  out  of  the  Commonwealth,  and  was  not  known  to 
the  executors ;  and  they  made  no  effort  to  ascertain  where  she 
was,  or  to  pay  her  her  legacy.  On  May  18,  1899,  the  plaintiff 
demanded  her  legacy,  and  it  was  paid  to  her.  She  also  de- 
manded interest  from  May  8,  1898;  that  is  to  say,  from  the 
expiration  of  a  year  after  the  death  of  the  testator.  This  was 
refused,  and  this  action  was  brought  to  recover  it.  At  the 
hearing  without  a  jury  the  defendant  asked  for  two  rulings, — 
one  that  on  the  evidence  the  plaintiff  was  not  entitled  to  recover, 
and  the  other  that  interest  does  not  begin  to  run  unless  a  de- 
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mand  has  been  made  for  the  payment  of  the  legacy.  In  support 
of  his  first  contention,  the  defendant  relies  on  the  fact  that  the 
residue  is  given  for  the  support  of  the  testator's  mother,  and 
that  income  is  to  be  paid  on  that  trust  fund  from  the  death  of 
the  testator.  This  does  not  negative  the  payment  of  interest  on 
this  pecuniary  legacy,  which  was  not  paid  by  the  end  of  the  year 
for  the  convenience  of  the  estate  or  through  the  neglect  of  the 
executors.  Ogden  v.  Pattee  (149  Mass.  82,  21  N.  E.  22y,  14 
Am.  St.  Rep.  401)  disposes  of  the  defendant's  second  conten- 
tion. The  question  of  the  rate  of  interest  argued  by  the  de- 
fendant was  not  raised  at  the  trial,  and  is  not  open  to  him. 
There  is  nothing  in  it.  (Welch  v.  Adams,  152  Mass.  74,  25  N. 
E.  34,  9  L.  R.  A.  244.) 
Exceptions  overruled. 


Webster  vs.  Yorty. 

[Supreme  Court  of  Illinois,  Feb.  21,  1902;  194  111.  408,  62  N.  E.  907.] 

Wills  —  Probate  —  Contest  —  Evidence  —  Execution  — 
Undue  Influence  —  Burden  of  Proof  —  Charge. 

1.  Where  the  probate  of  a  will  is  contested,  and  it  is  undisputed  that 

testatrix  executed  the  will  by  signing  it  in  the  presence  of  three 
witnesses,  and  that  they  attested  it  at  her  request  by  signing  the 
attesting  clause  in  her  presence,  an  instruction  that  "  the  proponent 
had  the  burden  at  the  outset  of  proving  by  one  of  the  subscribing 
witnesses,  if  alive  and  within  the  jurisdiction  of  the  court,  that  the 
instrument  was  legally  executed,  acknowledged,  and  witnessed  as 
a  will,"  is  erroneous,  since  the  law  does  not  require  that  a  will 
shall  be  both  acknowledged  and  signed  in  the  presence  of  the  wit- 
nesses; proof  of  either  being  sufficient. 

2.  The  instruction  is  also  erroneous  in  requiring  the  proof  of  the  execu- 

tion of  the  will  to  be  made  by  one  of  the  subscribing  witnesses,  if 
alive  and  within  the  jurisdiction  of  the  court,  since  such  proof  may 
be  made  by  any  competent  testimony. 

3.  On  the  contest  of  the  probate  of  a  will,  it  appeared  that  the  part  of 

the  paper  containing  the  signatures  of  testatrix  and  witnesses  had 
been  cut  off,  and  reattached  by  pasting  on  with  thin  paper.  The 
court  charged  that  the  burden  rested  on  proponent  of  proving  by 
at  least  one  of  the  subscribing  witnesses  that  the  instrument  was 
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the  one  testatrix  signed  or  acknowledged  in  their  presence.  Held 
error,  since  an  attesting  witness  is  not  required  to  know  that  he  is 
attesting  a  will,  or  what  its  provisions  are,  so  as  to  identify  it. 

4.  On  the  contest  of  the  probate  of  a  will  the  evidence  was  undisputed 

that,  after  the  will  was  signed  by  testatrix  and  the  witnesses,  she  kept 
it  in  her  box  in  a  bank,  and  no  one  had  access  to  the  box  but  her- 
self. After  her  death  the  banker  inclosed  it  in  a  sealed  envelope  and 
delivered  it  to  an  express  company  to  send  to  the  clerk  of  the 
County  Court.  The  package  was  taken  from  the  safe  of  the  express 
company,  and  opened,  resealed,  and  returned.  There  was  no  evi- 
dence that  the  principal  legatee  had  anything  to  do  with  this,  or  to 
indicate  what  the  object  was.  When  the  package  was  received  and 
opened  by  the  clerk,  the  part  of  the  paper  containing  the  signa- 
tures had  been  cut  off,  and  reattached  by  pasting.  .  "f  here  was  no 
evidence  as  to  when  this  was  done,  or  as  to  who  did  it.  The  court 
charged  that  proponent  assumed  the  burden  of  accounting  for  the 
mutilation,  by  showing  such  circumstances  as  would  prove  by  a 
preponderance  of  the  testimony  that,  notwithstanding  the  changed 
condition  of  the  paper,  it  was  still  the  will  of  the  maker,  and,  if  he 
failed  to  so*  account  for  the  mutilation,  the  jury  should  find  it  was 
not  her  will.  Held  error,  since  the  mutilation  raised  no  presump- 
tion against  the  will,  and,  after  its  execution  had  been  proven  and 
it  had  been  admitted  in  evidence,  the  burden  of  proof  was  on  con- 
testant to  show  that  it  had  been  changed. 

5.  The  will  being  attacked  on  the  ground  of  undue  influence,  this  charge 

was  also  erroneous  in  casting  the  burden  of  proof  on  that  issue  on 
proponent,  by  requiring  her  to  prove  that  the  instrument  was  the 
will  of  testatrix. 

6.  Where  a  will  when  received  from  an  express  company  was  found  to 

have  been  mutilated,  a  charge  that  the  evidence  that  the  package 
containing  the  will  was  abstracted  from  the  company's  safe  in  the 
evening,  and  restored  the  next  morning,  after  having  been  opened 
and  resealed,  did  not  prove  that  the  will  was  mutilated  by  the  person 
so  abstracting  or  returning  it,  was  erroneous,  as  invading  the  prov- 
ince of  the  jury. 

7.  Where  the  person  receiving  the  largest  bequest  under  a  will  went 

with  testatrix  to  the  lawyer  who  drew  it,  and  the  evidence  was  un- 
disputed that  testatrix  knew  and  thoroughly  understood  all  the  pro- 
visions, a  charge  that  the  circumstances,  if  proven,  that  a  will  has 
been  procured  to  be  written  by  a  person  largely  benefited  by  it, 
will  require  stricter  proof  of  volition  than  where  such  circum- 
stances are  not  found,  and  proof  by  a  preponderance  of  the  evi- 
dence that  the  testatrix  has  not  been  imposed  on,  but  knew  what 
disposition  she  was  making  of  her  property  when  the  will  was 
made,  is  erroneous,  as  in  the  nature  of  an  argument  on  the  facts, 
and  requiring  proponent  to  prove  absence  of  undue  influence. 
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8.  On  a  contest  of  the  probate  of  a  will,  a  charge  that,  if  the  jury  found 

one  who  was  largely  benefited  by  the  will  took  an  active  part  in 
haying  it  prepared  and  executed,  they  should  find  ag^ainst  the  valid- 
ity of  the  will,  unless  proponent  proved  by  a  preponderance  of  the 
evidence  that  its  provisions  were  reasonable  and  fair,  is  erroneous. 

9.  On  a  contest  of  the  probate  of  a  will,  a  charge  which  assumes  as  a 

fact  that  there  was  fraudulent  and  undue  influence  on  the  part  of  a 
principal  legatee  is  erroneous. 

Appeal  from  Circuit  Court,  Lee  county ;  James  Shaw,  Judge. 

Proceeding  by  Annie  E.  Webster  for  the  probate  of  an  instru- 
ment purporting  to  be  the  will  of  Barbara  E.  Leach,  deceased. 
John  Yorty  contested  the  same.  From  a  judgment  of  the  Cir- 
cuit Court  that  it  was  not  her  will,  entered  on  an  appeal  from 
the  judgment  of  the  County  Court  refusing  probate,  Annie  E. 
Webster,  a  legatee,  appeals. 

Reversed. 

A,  F.  Wingertj  for  appellant. 
A,  C,  Bardwell,  for  appellee. 

Cartwright,  J. —  An  instrument  in  writing  dated  October  28, 
1899,  purporting  to  be  the  last  will  and  testament  of  Barbara  E. 
Leach,  deceased,  disposing  of  real  and  personal  property,  was 
presented  to  the  County  Court  of  Lee  county,  and  at  a  hearing 
of  the  petition  for  the  probate  thereof  it  was  denied.  Appellant, 
one  of  the  legatees,  prayed  an  appeal  to  the  Circuit  Court,  where 
appellee  contested  the  probate  of  the  instrument,  and  a  jury 
trial  resulted  in  a  verdict  that  it  was  not  the  will  of  said  Barbara 
E.  Leach.  The  court  entered  judgment  in  accordance  with 
the  verdict,  and  against  appellant  for  the  costs  of  the  proceeding. 

At  the  trial  the  proponent  proved  by  the  testimony  of  the 
three  subscribing  witnesses,  William  Lesslie,  Friend  O.  Smith, 
and  Fred  C.  Beach,  that  the  testatrix  signed  the  will  in  their 
presence,  told  them  it  was  her  will,  and  asked  them  to  sign  it 
as  witnesses,  and  that  they  attested  it  by  signing  as  such  wit- 
nesses in  her  presence,  and  that  they  believed  her  to  be  of  sound 
mind  and  memory  at  the  time  she  executed  the  same.  The  will 
was  thereupon  admitted  in  evidence  by  the  court.    There  was 
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no  contradictory  evidence  as  to  the  execution  and  attestation  of 
the  will.  It  was  also  established  without  dispute  that  the  will 
was  the  same  one  executed  by  the  testatrix,  and  that  she  had 
testamentary  capacity  to  make  a  will  and  dispose  of  her  property 
as  she  saw  fit.  The  defense  seems  to  have  been  upon  two 
grounds :  First,  that  there  had  been  a  mutilation  of  the  will ; 
and,  second,  that  its  execution  was  procured  by  undue  influence 
of  Charles  E.  Hicks,  the  chief  beneficiary  under  it.  ,  It  appeared 
that  the  lower  half  of  the  last  typewritten  sheet  of  the  will,  con- 
taining the  signature  of  the  testatrix  and  the  attesting  clause, 
with  the  signatures  of  the  three  subscribing  witnesses,  had  been 
cut  off,  and  reattached  at  the  same  place  by  pasting  a  narrow 
strip  of  paper  to  the  back  of  the  will  along  the  line  of  the 
incision.  The  will  had  been  kept  by  the  testatrix  in  her  box 
at  the  bank  where  she  did  business,  at  Ashton,  in  Lee  county, 
where  she  lived,  and  no  one  had  access  to  the  box  but  she. 
After  her  death  the  banker  inclosed  it  in  a  sealed  envelope 
and  delivered  it  to  the  American  Express  Company  at  Ash- 
ton, to  be  sent  to  the  clerk  of  the  County  Court  at  Dixon. 
The  express  package  was  taken  from  the  safe  by  some  one 
while  in  the  possession  of  the  express  company  at  Ashton 
and  opened.  The  package  was  returned,  the  seals  having  been 
taken  oflE  and  others  substituted.  There  was  no  evidence  that 
Hicks  was  in  any  way  connected  with  that  act,  and  nothing  to 
indicate  what  the  object  of  it  was.  It  is  conceded  by  counsel 
that  the  purpose  with  which  it  was  done  is  matter  of  mere  specu- 
lation, but  there  was  no  evidence  tending  to  prove  that  the  cut- 
ting off  of  that  part  of  the  will  and  reattaching  it  was  done  at 
any  other  time.  The  testatrix  was  a  widow  and  childless,  and 
Hicks  was  her  nephew.  He  had  lived  with  her  and  her  husband 
from  the  time  he  was  thirteen  years  old ;  for  a  number  of  years 
learning  the  druggist  business,  in  which  Mr.  Leach  had  been 
engaged.  About  sixteen  years  ago  he  left  Ashton,  and  since 
that  time,  with  the  exception  of  two  years,  has  lived  in  Nebraska. 
Mr.  Leach  died  in  1899,  leaving  a  will,  in  which  Hicks  and  the 
widow  were  named  as  executors.  Hicks,  being  a  resident  of 
Nebraska,  could  not  act  as  executor,  but  he  came  from  Nebraska 
to  attend  the  funeral,  and  assisted  his  aunt  in  inventorying  the 
estate,  and  attending  to  her  business;  and  it  was  at  this  time. 
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about  a  month  after  the  death  of  Mr.  Leach,  that  the  will  in 
question  was  made.  At  that  time,  after  the  will  of  Mr.  Leach 
was  probated  at  Dixon,  he  took  her  to  the  office  of  the  attorney 
who  drew  this  will.  She  told  the  attorney  that  Hicks  had  a 
memorandum  which  he  had  written  as  she  wanted  to  dispose  of 
her  property.  The  attorney  took  the  memorandum  and  interro- 
gated her  as  to  each  item,  thirty-four  in  number,  going  over  it 
item  by  item,  and  asking  her  the  relationship  of  the  parties,  and 
other  particulars,  to  enable  him  to  draw  the  will.  She  answered 
the  questions,  stating  as  to  each  item  that  it  was  what  she 
wanted,  and  she  gave  some  reasons  for  the  disposition  of  hfer 
property  which  she  was  making.  Hicks  was  present  with  her  at 
this  time.  The  will  was  prepared  according  to  her  directions 
and  mailed  to  Ashton,  where  it  was  executed,  and  Hicks  called 
in  the  witnesses  by  whom  it  was  attested.  There  was  no  evi- 
dence of  any  specific  acts  or  efforts  by  Hicks  to  influence  her  to 
make  the  will  as  it  was  made. 

The  court  instructed  the  jury,  at  the  instance  of  the  con- 
testant, by  the  second  instruction,  that  the  first  inquiry  in  the 
case  was  whether  the  paper  offered  in  evidence  was  executed, 
witnessed,  and  acknowledged  by  the  testatrix  in  the  manner 
required  by  law.  It  was  undisputed  that  she  executed  the  will 
by  signing  it  in  the  presence  of  the  witnesses,  and  that  they 
attested  it  at  her  request  by  signing  the  attesting  clause  in  her 
presence.  It  was  not  necessary  that  she  should  also  acknowl- 
edge it.  Proof  of  either  signing  or  acknowledging  a  will  in  the 
presence  of  witnesses  is  sufficient,  and  it  is  not  even  necessary 
that  the  subscribing  witnesses  know  that  the  instrument  is  a 
will.  (Brownfield  v.  Brownfield,  43  111.  147 ;  Gould  v.  Seminary, 
189  id.  282,  59  N.  E.  536.)  The  additional  requirement  that  she 
should  acknowledge  it  was  not  the  law.  The  third  instruction 
given  at  the  instance  of  the  contestant  repeated  the  error,  and 
required  the  proponent  to  prove  that  the  instrument  was  legally 
executed,  acknowledged,  and  witnessed  as  a  will.  It  is  as  fol- 
lows: "You  are  instructed  that  on  appeal  from  an  order  of 
the  County  Court  refusing  probate  of  a  will,  as  in  this  case, 
the  party  insisting  on  the  validity  of  the  will  has  the  burden,  at 
the  outset,  of  proving  by  one  or  more  of  the  subscribing  wit- 
nesses, if  alive  and  within  the  jurisdiction  of  the  court,  that  the 
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instrument  was  legally  executed,  acknowledged,  and  witnessed 
as  a  will ;  and  where,  as  in  this  case,  the  instrument  bears  unmis- 
takable evidence  of  having  had  the  signature  of  the  testator, 
together  with  the  attesting  clause,  severed  from  the  balance  of 
the  document,  the  added  burden  also  rests  on  proponent,  in 
making  out  her  case,  of  proving  by  at  least  one  of  such  sub- 
scribing witnesses  that  the  instrument  is  the  one  which  Barbara 
E.  Leach  signed,  or  acknowledged  signing,  in  their  presence." 
This  instruction  also  required  the  proponent  to  make  the  proof 
by  at  least  one  of  the  subscribing  witnesses,  and  that  is  not  the 
law,  even  as  applied  to  the  execution.  The  proponent  is  not 
confined  to  the  testimony  of  subscribing  witnesses,  where,  from 
failure  of  memory  or  intentionally,  they  fail  or  refuse  to  testify 
to  the  execution  of  the  will.  On  appeal  from  the  refusal  of  the 
County  Court  to  admit  a  will  to  probate,  the  proponent  may 
support  it  by  any  evidence  competent  to  establish  a  will  in 
chancery.  He  is  neither  limited  to  nor  bound  by  the  testi- 
mony of  the  subscribing  witnesses,  but  may  establish  the  valid- 
ity of  the  will  by  any  legitimate  evidence.  {Crowley  v.  Crowley, 
80  111.  469;  Thompson  v.  Owen,  174  id.  229,  51  N.  E.  1046,  45 
L.  R.  A.  682 ;  Orphans'  Home  v.  Gracy,  190  111.  95,  60  N.  E.  194.) 
In  this  case  the  proof  of  execution  was  made  by  all  of  the 
subscribing  witnesses,  and  perhaps  the  instruction  would  have 
done  no  harm  as  to  that  feature,  but  it  put  the  burden  on  the 
proponent  to  prove  by  at  least  one  of  the  subscribing  witnesses 
that  the  instrument  was  the  same  one  which  the  testatrix  exe- 
cuted. It  said  that  the  instrument  bore  unmistakable  evidence 
that  a  part  of  it  had  been  severed  from  the  balance,  and  that 
proponent  had  the  added  burden  of  identifying  the  instrument 
on  appeal,  by  at  least  one  of  the  subscribing  witnesses,  as  being 
the  precise  instrument  executed.  A  subscribing  witness  is  not 
required  to  know  that  he  is  attesting  a  will,  or  what  its  pro- 
visions are,  so  as  to  identify  it.  A  subscribing  witness  attest- 
ing a  signature  to  a  will  is  no  more  competent  on  the  question 
whether  anything  has  occurred  to  the  will  subsequent  to  the 
attestation  than  anybody  else,  and  the  proponent  is  not  limited 
to  the  testimony  of  such  a  witness.  On  the  question  in  this 
case  it  was  error  to  tell  the  jury  that  the  proponent  must  explain 
the  cutting  off  and  reattaching  of  a  part  of  the  will  by  at  least 
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one  of  the  subscribing  witnesses.  That  she  could  not  do. 
They  knew  nothing  about  it,  and  the  law  did  not  require  that 
they  should. 

The  court  gave  several  other  instructions  relating  to  the  con- 
dition of  the  instrument  offered  as  a  will.  The  fourth  and 
twenty-third  are  substantially  alike,  and  both  cast  the  burden  on 
the  proponent  of  proving  by  a  preponderance  of  the  evidence 
that,  notwithstanding  the  cutting  off  of  part  of  the  will  and 
reattaching  it,  it  was  still  the  will  of  the  testatrix.  The  fourth 
is  as  follows.  "  You  are  instructed  that  a  person  presenting  a 
mutilated  will  for  probate  assumes  the  burden  of  accounting  for 
the  mutilation  by  showing  such  circumstances  as  prove  by  a 
preponderance  of  the  testimony  that,  notwithstanding  the 
changed  condition  of  the  paper,  it  is  still  the  will  of  the  maker ; 
and  if,  in  this  case,  proponent  has  failed  to  so  account  for  the 
mutilation  of  the  alleged  will  of  Barbara  E.  Leach,  then  you 
should  find  that  it  is  not  her  will."  This  instruction  directed 
the  jury  to  find  against  the  will  unless  the  proponent  proved 
by  a  preponderance  of  the  testimony  that,  notwithstanding  the 
changed  condition  of  the  paper,  it  was  still  the  will  of  the  maker. 
The  execution  of  the  will  was  fully  proved,  and,  if  the  act  of 
cutting  and  reattaching  was  by  the  testatrix,  it  could  not  affect 
its  validity.  The  execution  having  been  proved,  if  the  part  was 
cut  off  by  her  as  a  revocation,  and  reattached  by  some  one  else, 
the  burden  was  on  the  contestant  to  show  the  revocation.  If 
it  was  cut  off  and  reattached  by  some  unauthorized  person,  the 
validity  of  the  will  would  not  be  affected.  It  was  the  duty  of 
the  proponent,  in  presenting  the  will,  to  offer  proof  of  its  gen- 
uineness, and  the  preliminary  inquiry  on  that  subject  was  for 
the  court,  so  far  as  to  determine  whether  it  should  go  to  the 
jury.  Whether  there  is  sufficient  evidence  of  the  execution  of 
an  instrument  and  its  identity  to  allow  it  to  go  to  the  jury  is 
for  the  court,  but,  if  the  paper  is  properly  admitted  to  the  jury, 
the  law  does  not  raise  any  presumption  for  or  against  a  claim 
that  it  has  been  altered.  An  inspection  of  the  instrument  itself 
may  throw  suspicion  and  distrust  upon  it,  but  the  question  is 
one  of  fact,  and  not  of  law.  The  law  indulges  no  presumption 
as  to  the  condition  of  an  instrument  when  it  is  executed,  or 
whether  there  has  been  a  subsequent  change.     In  this  case  the 
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only  question  about  the  will  arose  from  the  appearance  of  its 
having  been  cut  and  pasted  together,  and  the  evidence  and 
circumstances.  In  determining  the  question  of  fact  the  jury 
might  consider  the  appearance  of  the  will  in  connection  with 
the  relation  of  the  parties  to  it,  and  their  interest  in  what  had 
been  done,  and  all  the  evidence  and  circumstances  relating  to 
it.  The  appearance  and  circumstances  might  be  such  that  the 
court  or  jury,  considering  it  as  a  question  of  fact,  would  require 
an  explanation,  and  without  it  an  inference  against  the  instru- 
ment might  be  justified,  but  the  law  raises  no  presumption  on 
the  subject.  (Gillett  v.  Sweat,  i  Gilm.  475;  Reed  v.  Kemp, 
16  111.  445 ;  Coal  Co,  v.  Lloyd,  180  id.  398,  54  N.  E.  214,  72  Am. 
St.  Rep.  216.)  The  contestant  attacked  the  will  on  the  ground 
of  undue  influence,  and,  under  the  terms  of  the  instruction,  the 
burden  of  proof  was  also  cast  upon  the  proponent  on  that 
question,  by  requiring  her  to  prove  that  the  instrument  was  the 
will  of  the  testatrix. 

The  fifth  instruction  given  at  the  instance  of  the  contestant 
was  as  follows:  "You  are  instructed  that  although  you  may 
believe  from  the  evidence  that  the  paper  offered  in  evidence 
as  the  will  of  Barbara  E.  Leach  was  abstracted  from  the  safe 
of  the  American  Express  Company  at  Ashton  on  the  afternoon 
or  evening  of  May  6th,  and  it  was  restored  to  Agent  McMillin 
on  the  morning  of  the  7th,  as  detailed  by  him  on  the  witness 
stand,  still  these  facts,  standing  alone,  do  not  prove  that  the 
will  was  mutilated  by  the  person  or  persons  so  abstracting  or 
returning  it."  McMillin  was  the  express  agent.  He  testified 
to  the  will  having  been  taken  from  the  safe  of  the  express  com- 
pany, and  taken  out  of  the  package  and  returned,  and  that  the 
seals  had  been  taken  off,  and  others  substituted.  That  was  the 
only  evidence  on  the  subject  of  any  tampering  with  it  or  inter- 
ference with  the  will,  and  the  jury  should  have  been  left  free 
to  draw  their  own  conclusions,  without  the  court  telling  them 
what  the  evidence  was  sufficient  to  prove.  The  instruction  in- 
vaded the  province  of  the  jury. 

The  sixth  instruction  was  given  as  follows:  "The  court  in- 
structs you  that  the  circumstance,  if  proven,  that  a  will  has 
been  procured  to  be  written  by  a  person  largely  benefited  by  it, 
will  excite  stricter  scrutiny  and  require  stricter  proof  of  voli- 
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tion  than  where  such  circumstance  is  not  found.  In  such  case, 
proof  should  be  such  as  to  satisfy  the  jury  by  a  preponderance 
of  the  evidence  that  the  testator  has  not  been  imposed  upon, 
but  knew  what  disposition  he  or  she  was  making  of  his  or  her 
property  when  the  will  was  made.'*  This  was  an  abstract 
proposition  of  law,  and  in  the  nature  of  an  argument  on  the 
question  of  fact.  It  is  true  that  this  and  other  courts,  in  dis- 
cussing questions  of  fact,  have  made  statements  similar  to  that 
of  the  instruction  as  reasons  for  their  conclusions.  It  is  prob- 
ably true  that  a  jury  would  consider  such  circumstances,  and  a 
court,  in  reviewing  the  finding  of  the  jury,  would  do  so;  but 
that  does  not  justify  giving  it  to  the  jury  as  a  rule  of  law.  It 
was  erroneous  and  misleading  in  this  case,  because  there  was 
no  question  or  issue  whether  the  testatrix  had  been  imposed 
upon,  and  did  not  know  what  disposition  she  was  making  of 
her  property  by  the  will.  The  evidence,  without  contradiction, 
established  that  she  was  neither  imposed  upon  in  the  terms  of 
the  will,  nor  ignorant  of  what  she  was  doing,  but  that  she 
understood  exactly  what  the  will  was,  and  intended  to  make  it 
as  she  did.  The  only  contest  was  whether  she  was  unduly 
influenced  by  Hicks  to  make  it  in  that  way.  The  instruction 
not  only  cast  the  burden  on  the  proponent,  but  required  her  to 
satisfy  the  jury,  and  an  instruction  of  that  character  has  always 
been  condemned.     (Ruff  v.  Jarrett,  94  111.  475.) 

Quite  a  number  of  instructions  were  given,  directing  the  jury 
to  find  against  the  validity  of  the  will  unless  the  proponent 
should  prove  by  a  preponderance  of  the  evidence  that  its  pro- 
visions were  reasonable  and  fair,  if  they  should  find  the  facts 
that  Hicks  would  be  largely  benefited  by  the  will,  and  that  he 
took  an  active  part  in  having  it  prepared  and  executed.  The 
seventh,  eleventh,  and  fourteenth  were  as  follows :  "  (7)  You 
are  instructed  that  where  a  person,  who  by  the  provisions  of  a 
will  will  be  benefited  largely  in  excess  of  others  bearing  the 
same  and  even  closer  relationship  to  the  testator,  takes  an  active 
part  in  having  the  will  prepared  and  executed,  he  is  bound  to 
show  by  a  preponderance  of  all  the  evidence  that  the  will  is, 
under  all  the  circumstances,  reasonable  and  fair,  and  expresses 
the  will  of  the  testator."  "(11)  You  are  instructed  that  if  you 
believe  from  the  evidence  that,  prior  to  and  at  the  date  of  the 
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instrument  offered  in  evidence  as  the  will  of  Barbara  E.  Leach, 
she  relied  on  her  nephew  Charles  E.  Hicks  to  transact  the 
greater  part  of  her  business  subsequent  to  her  husband's  death, 
and  that  he  then  had  access  to  all  her  papers  and  had  her  confi- 
dence; and  if  you  believe,  also,  from  the  evidence,  that  said 
Charles  E.  Hicks  would  receive  the  bulk  of  her  estate  under  the 
provisions  of  said  instrument,  and  that  her  brothers  and  sisters 
would  receive  a  much  smaller  share  than  if  she  had  died  with- 
out leaving  a  will,  and  that  her  relations  to  her  brothers  and 
sisters  were  such  as  naturally  to  call  for  a  liberal  remembrance 
in  her  will, —  then  the  burden  rests  on  the  proponent  to  show 
by  a  preponderance  of  the  evidence  that  said  instrument  is  rea- 
sonable and  fair,  under  all  the  circumstances,  and  if  she  has 
failed  to  m^ke  such  proof  you  should  find  the  instrument  not 
to  be  the  last  will  and  testament  of  Barbara  E.  Leach."  "  (14) 
If  you  believe  from  the  evidence  that  the  relations  of  Barbara 
E.  Leach  to  her  brothers  and  sisters  were  such  as  to  have  nat- 
urally impelled  her  to  liberally  provide  for  them,  and  that  it 
was  through  and  because  of  the  fraudulent  and  undue  influence 
of  her  nephew  Charles  E.  Hicks  over  her  that  she  was  pre- 
vented from  doing  this,  and  was  prevailed  on  to  bequeath  to 
him  the  bulk  of  her  property,  and  that  such  disposition  of  her 
estate  was  contrary  to  her  deliberate  wish  and  purpose,  then 
you  should  find  that  the  will  offered  in  evidence  is  not  the  will 
of  said  Barbara  E.  Leach."  It  will  be  noticed  that  the  eleventh 
makes  it  a  condition  that  Hicks  would  receive  the  bulk  of  the 
estate,  which  was  not  true  under  any  evidence,  although  he 
would  receive  a  large  share  of  it,  and  more  than  any  other; 
and  the  fourteenth  assumes  as  a  fact  that  there  was  fraudulent 
and  undue  influence  on  his  part.  It  was  error  to  assume  the 
existence  of  the  vital  fact  in  controversy.  The  most  serious 
error,  however,  is  in  resting  the  validity  of  the  will  upon  the 
opinion  of  the  jury  as  to  its  being  reasonable  and  fair.  A  per- 
son of  testamentary  capacity  has  a  lawful  right  to  dispose  of 
his  property  as  he  may  choose,  and  the  reasonableness  and  fair- 
ness of  his  will  are  not  questions  for  the  jury.  If  he  is  compe- 
tent to  make  a  will,  and  undue  influence  is  not  proved,  he  may 
dispose  of  his  property  as  he  sees  fit,  and  it  makes  no  difference 
whether  it  is  just  or  not.  (Nicewander  v.  Nicewander,  151  111. 
Vol.  VII  —  31 
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156,  37  N.  E.  698;  Hollenbeck  v.  Cook,  180  111.  65,  54  N.  E.  154.) 
The  validity  of  the  will  does  not  depend  upon  the  question 
whether,  in  the  opinion  of  the  jury,  it  is  just  and  wise,  and  a 
proper  disposition  of  the  testator's  property.  (Carpenter  v. 
Calvert,  83  111.  62;  Francis  v.  Wilkinson,  147  id.  370,  35  N.  E. 
150.)  The  burden  was  on  the  proponent  to  show  the  due  exe- 
cution of  the  will,  and  that  the  testatrix  was  of  sound  mind  and 
memory  at  the  time  of  its  execution ;  but,  undue  influence  being 
alleged,  the  burden  of  proof  was  upon  the  contestant  on  that 
question.  The  prima  facie  case  for  the  will  was  made  by  the 
statutory  proof,  and  the  burden  of  proof  was  on  the  party 
against  whom  the  issue  would  be  found  if  there  was  no  evidence 
at  all  on  the  subject.  As  to  the  allegation  of  undue  influence, 
if  no  evidence  were  offered  the  issue  would  be  found  against 
the  contestant.  The  effect  of  the  instructions  was  to  cast  the 
burden  on  the  proponent  to  show  that  there  was  no  undue  influ- 
ence, contrary  to  the  established  rule.  Furthermore,  under 
these  instructions,  if  Hicks  proved  that  he  exerted  no  undue 
influence  whatever,  he  would  be  required  to  show  that  the  will 
was  fair  and  reasonable  in  its  provisions,  or  have  it  defeated 
upon  the  ground  that  he  was  the  chief  beneficiary  and  took  the 
part  above  stated  in  the  execution  of  the  will.  The  unreason- 
ableness of  the  testamentary  disposition  might  be  considered  as 
a  circumstance,  in  connection  with  all  the  other  facts  and  cir- 
cumstances proved  in  the  case,  on  the  question  whether  there 
was  undue  influence.  (Kaenders  v.  Montague,  180  111.  300,  54 
N.  E.  321.)  But  if  there  was  no  undue  influence  the  will  might 
be  unfair  and  unreasonable,  and  yet  perfectly  valid.  The  valid- 
ity of  a  will  can  never  depend  upon  the  question  whether  it  is 
reasonable  and  fair,  and  such  a  will  as  the  jury  think  the  testa- 
tor ought  to  have  made.  If  undue  influence  was  proved,  the 
will  was  void ;  if  it  was  not  proved,  it  was  valid ;  and  the  ques- 
tion whether  it  was  fair  and  reasonable  was  no  concern  of  the 
jury.  It  is  useless  to  pursue  the  instructions  further.  As  a 
series  they  were  in  hopeless  conflict  with  the  law,  and  invited 
the  jury  to  decide  what  sort  of  a  will  would  be  fair  and  reason- 
able according  to  their  own  standard,  and  to  determine  there- 
from whether  the  will  was  good  or  not.  Correct  instructions 
were  asked  by  the  proponent  and  given,  but  they  are  utterly 
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irreconcilable  with  the  series  given  at  the  request  of  the  con- 
testant. When  all  are  taken  together  they  cannot  be  under- 
stood or  harmonized,  but  those  given  at  the  instance  of  one 
party  flatly  contradict  the  rules  of  law  stated  in  the  others.  In- 
structions prepared  by  the  proponent,  and  given,  place  the  bur- 
den of  proof  of  undue  influence  upon  the  contestant,  and  those 
given  at  the  request  of  the  contestant  put  the  burden  on  the 
proponent  to  negative  the  charge.  The  instructions  could  not 
be  brought  into  harmony  by  the  court  or  jury,  and  the  judg- 
ment must  be  reversed  in  order  that  the  case  may  be  submitted 
to  another  jury  on  correct  rules  of  law. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


In  re  Campbell^s  Will. 

[Court  of  Appeals  of  New  York,  Feb.  25,  1902;  170  N.  Y.  84,  62  N.  E. 

1070.] 

Codicil  —  Effect  —  Republication  of  Former  Will 

Testatrix  executed  a  will  in  1897.  In  1899  another  will  was  executed, 
and  in  1900  an  instrument  was  executed  which  declared  itself  to  be 
a  codicil  to  the  last  will  of  testatrix,  "  which  will  bears  date  July  6, 
1897."  The  will  of  1899  modified  the  provisions  of  the  will  of 
1897  in  respect  to  certain  legacies.  Each  of  the  wills  was  executed 
with  the  requisite  statutory  formalities,  and  contained  the  usual 
revocation  clause.  The  codicil  modified  some  provisions  of  the 
will  of  1897,  revoked  others,  and  added  some  legacies.  Held,  that 
the  effect  of  the  codicil  was  to  republish  the  earlier  will  as  of  the 
date  of  the  codicil,  and  to  revoke  the  intermediate  will. 

Appeal  from  Supreme  Court,  Appellate  Division,  First  Depart- 
ment. 

Application  of  Archibald  Campbell  and  others  to  admit  to  pro- 
bate the  will  of  Ellen  Campbell,  deceased.  From  a  judgment  of 
the  Appellate  Division  (73  N.  Y.  Supp.  290)  affirming  a  decree 
admitting  the  will  to  probate,  the  Home  for  Aged  Men  appeals. 

Affirmed. 
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A.  Page  Smith,  for  appellant. 

Arthur  L,  Andrews,  for  respondents  Archibald  Campbell  and 
others. 

William  L,  Learned  and  John  De  Witt  Pelts,  for  respondent 
Albany  Historical  and  Art  Society. 

Gray^  J. —  This  was  a  proceeding  for  the  probate  of  a  will  and 
of  a  codicil  of  Ellen  Campbell,  -deceased,  and  it  therein  appeared 
that  she  had  executed  at  different  times,  and  there  were  existent, 
two  wills  and  a  codicil.  On  July  6,  1897,  one  will  was  executed ; 
on  July  19,  1899,  another  will  was  executed;  and  on  December 
7,  1900,  an  instrument  was  executed  by  the  testatrix  which 
declared  itself  to  be  a  "  codicil  to  the  last  will  and  testa- 
ment of  Miss  Ellen  Campbell,  which  bears  date  July  6, 
1897."  The  will  of  1899  modified  or  changed  the  provisions  of 
the  will  of  July,  1897,  ^^  respects  relating  to  legacies  given,  and 
in  giving  new  legacies.  Each  of  these  wills  was  executed  with 
the  requisite  statutory  formalities,  and  contained  the  usual  revo- 
cation clause.  The  codicil  of  1900  modified  some  provisions 
of  the  will  of  1897,  expressly  revoked  others,  and  added  some 
legacies.  It  made  no  reference  to  the  will  of  1899.  The  will  of 
1897  and  the  codicil  thereto  of  1900  were  admitted  by  the  surro- 
gate to  probate,  as  constituting  the  last  will  and  testament  of 
the  deceased,  while  the  will  of  1899  was  refused  probate,  as 
having  been  revoked.  The  conclusions  of  the  surrogate  in  those 
respects  were  unanimously  affirmed  by  the  Appellate  Division, 
and  the  Home  for  Aged  Men,  a  legatee  under  the  will  of  1899, 
appeals  to  this  court  from  the  decision  below. 

Although  it  is  found  as  a  fact  by  the  learned  surrogate  that 
the  testatrix,  by  the  execution  of  the  codicil  in  1900,  republished 
her  will  of  July,  1897,  nevertheless  the  finding  is,  in  its  nature, 
a  legal  conclusion  from  the  facts,  and*  the  question  of  law  is  in 
the  case.  It  is  contended  on  the  part  of  the  appellant  that  the 
statutory  provisions  with  respect  to  the  destruction,  cancellation, 
and  revocation  of  a  will  are  applicable  to  the  present  case.  (2 
Rev.  Stat.,  pt.  2,  chap.  6,  tit.  i,  art.  3,  §  53.)  They  clearly  are  not. 
Whether  the  earlier  will  was  revived  by  the  destruction  of  a 
later  will  is  not  the  question ;  nor  does  the  validity  of  testatrix's 
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action  with  respect  to  the  prior  will  depend  upon  verbal  declara- 
tions, as  In  re  Stickney's  Will  ( i6i  N.  Y.  42,  55  N.  E.  396,  76 
Am.  St.  Rep.  246).  The  question  is  whether  the  execution  by 
the  testatrix  of  the  codicil  revived  and  republished  the  earlier 
will  of  1897, —  a  completely  executed  and  existent  instrument, — 
so  that  the  two  instruments,  together,  constituted  the  final  testa- 
mentary disposition  of  her  estate.  That  such  is  generally  the 
effect  of  a  codicil,  and  that  the  will  thereby  republished 
speaks  from  the  date  of  the  codicil,  is  a  proposition  settled 
upon  authority.  (Van  Cortlandt  v.  Kip,  1  Hill,  590;  Brown 
V.  Clark,  77  N.  Y.  369;  In  re  Conway,  124  id.  455,  26 
N.  E.  1028,  II  L.  R.  A.  796.)  That  there  intervenes,  be- 
tween the  will  referred  to  in  the  codicil  and  the  codicil  it- 
self, another  will,  executed  by  the  testatrix,  and  in  terms  re- 
voking other  wills,  does  not  affect  the  result,  because  the  codicil 
to  the  earlier  will  implies  its  existence,  and  effects,  impliedly,  if 
not  expressly,  the  revocation  of  the  intermediate  will.  Of  course, 
there  can  be  no  question  that  the  purpose  of  the  testatrix  was  to 
re-establish  her  earlier  will ;  for  the  title  given  to  the  instrument, 
its  subject-matter,  and  the  circumstances  of  its  preparation,  with 
the  will  before  her,  clearly  indicate  it.  Equally  clear,  too,  should 
it  be  that  the  testatrix  purposed  the  abandonment  of  her  second 
will.  There  is  no  reason  in  the  law  why  her  manifest  purpose 
should  not  be  given  effect.  The  object  of  the  Statute  of  Wills  is 
to  effectuate  that  which  is  proved  to  be  the  last  will  of  a  deceased 
person.  To  that  end,  it  prescribes  certain  formalities  of  execu- 
tion, whereby  the  possibility  of  imposition  or  of  fraud  is  mini- 
mized. When  a  codicil  is  executed  with  those  formalities,  it 
is  a  final  testamentary  disposition,  and  the  will  to  which  it  is 
shown  to  be  the  codicil,  if  itself  an  existent  and  a  completed  in- 
strument, according  to  the  statute,  is  taken  up  and  incorporated, 
so  that  the  two  taken  together  are  deemed  to,  and  necessarily 
do,  express  the  final  testamentary  intentions.  In  such  a  case  it 
must  logically  and  manifestly  follow  that  any  other  will  or  codicil 
prior  in  date  to  the  codicil  in  probate  is  revoked,  and  the  presence 
of  express  words  to  that  effect  in  the  codicil  is  unnecessary. 
(See  I  Williams,  Exrs.  [6th  Am.  ed.],  pp.  251,  252;  i  Jarm. 
Wills  [5th  Am.  ed.],  pp.  114-191 ;  Brown  v.  Clark,  supra;  In  re 
Goods  of  Reynolds,  3  Prob.  &  Div.  35.)     In  Brown  v.  Clark,  a 
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married  woman  executed  a  codicil  which,  in  terms,  referred  to 
and  republished  a  will  executed  by  her  before  her  marriage ;  and 
it  was  held  that  it  effected  a  re-establishment  and  a  valid  publica- 
tion of  the  will,  which  had  been  revoked  as  the  effect,  under  the 
statute,  of  the  marriage.  In  the  English  case  cited  (In  re  Goods 
of  Reynolds),  a  will  had  been  executed  in  1866,  and  a  codicil  to  it 
in  1 87 1.  Later,  in  1871,  another  will  was  executed,  revoking 
all  previous  wills  and  codicils.  In  1872  a  codicil  was  executed, 
entitled :  "  This  is  a  Codicil  to  the  Will  of  B.  R.,  Dated  May, 
1866."  Probate  was  decreed  of  the  will  of  1866,  and  of  the 
codicil  of  1872,  by  which  it  had  been  revived.  The  codicil  of 
May,  1 87 1,  was  held  not  to  be  revived,  as  there  was  nothing  to 
show  such  an  intention. 

I  think  the  judgment  below  is  right  and  that  it  should  be  af- 
firmed, with  costs  to  the  respondents  the  Albany  Historical  and 
Art  Society  and  the  executors,  to  be  paid  out  of  the  estate. 

Parker,  Ch.  J.,  and  Bartlett,  Haight,  Cullen,  and  Wer- 
ner, JJ.,  concur ;  O'Brien,  J.,  not  voting. 
Judgment  affirmed. 


Note.— CODICIL  AS  REVOCATION. 

(a)  Rules  of  construction. 

(b)  Burden  of  proof. 

(c)  Illustrative  cases. 

(a)  Bules  of  construction — A  codicil  is  part  of  the  will,  and  the  two 
must  be  construed  together  as  parts  of  one  instrument.  If  the  codicil 
expressly  revokes,  or  is  in  irreconcilable  conflict  with  any  clause  of  the 
will,  that  clause  must  be  treated  as  stricken  out,  and  the  codicil  stand  as 
the  last  exponent  of  the  testator's  intention;  but  the  codicil  revokes  and 
supplants  the  will  only  to  this  extent.  (Grimball  v.  Patton,  70  Ala.  626. 
And  see  to  same  effect,  Pendleton  v.  Larrabee,  62  Conn.  393,  26  Atl.  482; 
Ellis  V.  Dick,  165  111.  637,  46  N.  E.  710;  Thomas  v.  Levering,  73  Md. 
451,  21  Atl.  367,  23  id.  3;  Pendergast  v.  Tibbetts,  164  Mass.  270,  41 
N.  E.  294;  Hallyburton  v.  Carson,  86  N.  C.  290;  Hackett  v.  Hackett,  67 
N.  H.  424,  40  Atl.  434;  Hard  v.  Ashley,  117  N.  Y.  606,  23  N.  E.  177; 
Richardson  v.  Willis,  163  Mass.  130,  39  N.  E.  1015;  Reichard's  Appeal, 
116  Pa.  St.  232,  9  Atl.  311;  Ward  v.  Ward,  105  N.  Y.  68,  11  N.  E.  373; 
Matter  of  Willets,  112  N.  Y.  289,  19  N.  E.  690;  Gordon  v.  Whitlock, 
92  Va.  723.) 
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An  individual  may  execute  any  number  of  codicils,  but  all  of  the 
writings  together  constitute  the  will.  The  intent  of  the  testator  is  then 
to  be  ascertained  by  a  consideration  of  the  whole,  and  the  original 
testament  is  only  affected,  so  far  as  there  is  any  repugnancy  in  a  codicil. 
A  codicil  is  intended  to  add  to,  modify,  or  revoke,  the  prior  will  in  the 
respects  which  may  appear  and  it  cannot  have  any  other  operation  than 
may  be  necessary  to  give  effect  to  its  provisions  as  the  later  expression 
of  the  testator's  will.  It  follows  that  it  cannot  operate  as  a  revocation  of 
previous  testamentary  dispositions,  unless  by  some  plain  direction,  or  by 
force  of  the  clear  import  of  language  in  some  inconsistent  or  repugnant 
provision.    (Gray,  J.,  Hard  v.  Ashley,  117  N.  Y.  606,  23  N.  E.  177.) 

A  codicil  will  not  operate  as  a  revocation  beyond  the  clear  import  of 
its  language;  an  expressed  intention  to  alter  a  will  in  one  particular 
negatives  an  intention  to  altef  it  in  any  other  respect.  (Wetmore  v. 
Parker,  52  N.  Y.  450;  Vaughan  v.  Bunch,  S3  Miss.  513;  Viele  v.  Keeler, 
129  N.  Y.  190,  29  N.  E.  78.) 

Where  will  and  codicil  are  plainly  inconsistent,  the  latter  must  con- 
trol, to  the  extent  necessary  to  give  it  full  effect.  (Croszier  v.  Bray,  120 
N.  Y.  366,  24  N.  E.  712;  Kelly  v.  Richardson,  100  Ala.  584,  I3  So.  785.) 

A  codicil  will  not  operate  as  a  revocation  beyond  the  clear  import  of 
its  language,  and  it  never  so  operates  on  the  ground  of  repugnancy,  save 
when  necessary,  and  only  so  far  as  necessary  to  give  the  codicil  effect 
(Viele  V.  Keeler,  129  N.  Y.  190,  29  N.  E.  78;  Newcomb  v.  Webster,  113 
N.  Y.  191,  21  N.  E.  77;  Matter  of  Manning,  50  App.  Div.  407,  64  N.  Y. 
Supp.  222.) 

It  is  a  question  of  intention.  (Giddings  v.  Giddings,  65  Conn.  149,  32 
Atl.  334;  Homer  v.  Brown,  16  How.  [U.  S.]  354;  Hallyburton  v.  Carson, 
86  N.  C  290.) 

And  the  inference  -is  from  the  execution  of  a  codicil  that  testator  in- 
tended no  further  change  in  his  will  than  that  expressed.  (Estate  of 
Ladd,  94  Cal.  670,  30  Pac.  99.) 

A  codicil  is  to  be  interpreted  in  the  light  of  the  circumstances  sur- 
rounding the  testator  at  the  time  of  its  execution,  and  of  the  reasons 
which  induced  it,  especially  where  they  appear  on  its  face;  and  the 
codicil  will  be  permitted  to  change  the  will  only  to  the  extent  that  it  is 
inconsistent  with  it.  (Whelen  v.  Women's  Christian  Assn.,  175  Pa.  St  ' 
23,  34  Atl.  329.) 

(b)  Burden  of  proof. ~  If  a  devise  in  the  will  be  clear  it  is  incumbent 
upon  those  who  contend  it  is  not  to  take  effect  by  reason  of  a  revoca- 
tion in  a  codicil,  to  show  that  the  intention  to  revoke  is  equally  clear 
and  free  from  doubt  as  the  original  intention  to  devise.  (Follett  v. 
Pettman,  23  Ch.  Div.  337,  342.  And  see  Van  Grutten  v.  Foxwell  [1897], 
A.  C.  658;  Matter  of  Howell- Shepherd  [1894I,  3  Ch.  Div.  649;  Bedford 
v.  Bedford,  99  Ky.  273,  35  S.  W.  926;  Padelford's  Estate,  190  Pa.  St  35, 
45,  42  Atl.  381;  Goodwin  v.  Coddington,  154  N.  Y.  283,  286,  48  N.  E. 
729;  Home  for  Incurables  v.  Noble,  172  U.  S.  383,  389,  19  S.  Ct.  226; 
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Jinkins  v.  Lawrence,  86  Va.  35,  9  S.  E.  417;  Sturgis  v.  Work,  122  Ind. 
134,  22  N.  E.  996. 

(c)  Illufltrative  cases. —  When  a  testator  by  a  codicil  confirms  his 
will,  the  will  together  with  all  previous  codicils  is  taken  to  be  confirmed. 
A  testatrix  by  her  will  gave  shares  in  her  residue  to  her  nephew.  By 
a  codicil  she  revoked  all  devises  and  bequests  to  her  nephew.  By  a 
second  codicil  she  devised  certain  after-purchased  property  to  the  trus- 
tees of  her  will  and  confirmed  her  will.  Held,  that  the  second  codicil  did 
not  revoke  the  first,  and  that  the  after-purchased  property  went  according 
to  the  will  and  first  codicil  together,  and  not  according  to  the  will  alone. 
(Green  v.  Tribe,  9  Ch.  Div.  231.) 

Deceased  executed  a  will  in  1866,  and  a  codicil  to  it  in  May,  1871.  In 
November,  1871,  he  executed  a  will  which  revoked  all  previous  testa- 
mentary papers.  In  1872  he  executed  a  paper  which  was  headed,  "  This 
is  a  codicil  to  the  will  of  R.,  dated  May,  1866."  It  concluded  with  the 
appointment  of  the  son  as  executor  of  the  will  and  codicil,  and  the  at- 
testation clause  commenced  "  Codicil  to  the  will  of  R.,  dated  May,  1866, 
in  presence  of,"  etc. :  Held,  that  the  intention  to  be  gathered  from  the 
words  of  the  codicil  was  that  the  testator  intended  to  revive  the  will  of 
1866,  but  not  the  codicil  of  May,  1871.  (Goods  of  Reynolds,  L.  R.  3 
P.  &  D.  35.) 

B.  made  a  will  in  1858,  another  in  1859,  appointing  the  same  executors, 
and  containing  a  general  clause  of  revocation,  whereupon  the  will  of 
1858  was  burnt  with  consent  of  the  testator.  In  i860  B.  wrote  a  codicil 
"  It  is  my  wish  that  this  should  be  added  as  a  codicil  to  my  last  will, 
made  in  1858."  The  executors  propounded  the  will  of  1858;  certain 
legatees  intervened  and  propounded  the  will  of  1859;  the  next  of  kin 
opposed  both  wills.  Held,  that  the  codicil  of  i860  could  not,  by  its  ref- 
erence to  the  will  of  1858,  give  it  validity  as  a  will  in  writing  required  by 
the  Wills  Act,  and  that  the  codicil  of  i860,  containing  no  express  inten- 
tion to  revoke,  and  not  availing  to  set  up  an  inconsistent  will,  did  not 
in  law  under  the  same  act  revoke  the  will  of  1859.  The  will  of  1859  and 
codicil  of  i860  admitted  to  probate.  (Rogers  v.  Goodenough,  2  Sw.  & 
Tr.  342.  And  see  Hale  v.  Tokelove,  2  Rob.  Eccl.  318;  Newton  v.  New- 
ton, 12  Ir.  Ch.  118.) 

Where  by  a  codicil  dated  the  21st  of  July,  1882,  expressed  to  be  a 
codicil  to  his  will  of  the  17th  of  July,  1880,  the  testator  confirmed  the 
said  will,  and  it  appeared  that  the  said  will  consisted  not  merely  of  the 
document  of  the  17th  of  July,  1880,  but  also  of  an  intermediate  codicil 
revoking  a  particular  bequest  therein:  Held,  that  though  a  reference 
simply  to  the  date  of  the  earlier  document  was  not  sufficient  in  itself  to 
restrict  the  confirmation  to  that  particular  document,  yet  other  words 
and  surrounding  circumstances  could  and  did  convey  such  an  intention 
with  reasonable  certainty,  and  accordingly  the  will  of  the  17th  of  July 
after  confirmation  was  no  longer  affected  by  the  partial  revocation,  made 
by  the  intermediate  codicil.     (McLeod  v.  McNab  [1891],  A.  C.  471.) 

An  unexecuted  codicil  will  not  have  the  effect  of  revoking  a  perfect 
will.    (Heise  v.  Heise,  31  Pa.  St.  246.) 
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EissLER  vs.  HoppEL  et  al. 
[Supreme  Court  of  Indiana,  Feb.  6,  1902;  62  N.  E.  692.] 

Wills  —  Contest  —  Contracts  Between  Heirs  —  Release  of 
Expectancy  —  Public  Policy. 

z.  Where  the  will  of  a  testator  provided  that  one  of  his  daughters  should 
have  a  certain  amount  of  his  estate  at  the  death  of  her  mother, 
the  testator's  wife,  but  that  in  the  event  of  the  death  of  such  daughter 
without  children,  her  husband  should  receive  a  portion  of  the  estate 
so  devised  to  her,  and  the  balance  was  to  be  divided  between  the 
testator's  other  children,  a  decree  of  compromise,  entered  by  con- 
sent of  all  the  parties  to  a  suit  by  such .  daughter  and  her  husband 
against  her  mother  and  the  testator's  other  heirs-at-law  to  deter- 
mine certain  rights  in  the  testator's  estate  claimed  by  the  daughter 
in  contravention  of  the  will,  whereby,  in  consideration  of  the  pay- 
ment in  cash  of  a  sum  larger  than  that  devised  to  her  by  the  will,  such 
daughter  released  all  claim  or  interest  in  the  estate  of  which  her 
mother  might  die  seized,  was  binding  upon  the  daughter,  although 
it  contained  no  warranty,  and  hence  the  daughter,  having  no  in- 
terest in  her  mother's  estate,  had  no  standing  in  court  to  contest  her 
will. 

2.  A  contract  between  heirs,  whereby  one  of  them  agrees  to  accept  a  spe- 
cific amount,  advanced  to  him,  in  full  of  all  his  expectancy  in  the 
estate,  is  not  contrary  to  public  policy,  and,  in  the  absence  of  fraud, 
and  when  supported  by  a  valuable  consideration,  will  be  enforced 
by  a  court  of  equity  against  such  heir,  even  though  it  should  turn 
out  to  have  been  a  disadvantageous  bargain  to  him. 

Appeal  from  Superior  Court,  Vanderburgh  county;  Jno.  H. 
Foster^  Judge. 

Suit  by  Johanna  Eissler  against  John  Hoppel  and  others.  From 
a  judgment  for  defendants,  entered  on  demurrer  to  their  answer, 
plaintiff  appeals. 

Affirmed. 

James  G.  Owen  and  H.  M,  Logsdon,  for  appellant. 
A.  W.  &  A.  F.  Funkhouser,  for  appellees. 
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Hadley,  J. —  Suit  by  appellant  to  contest  the  will  of  her  mother, 
Lena  Hoppel.  The  appellees,  being  the  other  heirs  and  bene- 
ficiaries under  said  will,  answered  that  the  plaintiff  (appellant) 
had  no  interest  in  the  estate  of  her  mother,  and  no  right  to  main- 
tain the  action.  Judgment  on  the  answer  for  the  appellees,  from 
which  the  plaintiff  appeals. 

The  substance  of  the  answer  is :  That  on  the  2ist  day  of  June, 
1893,  during  the  lifetime  of  her  mother,  a  cause  was  pending 
in  the  Vandenburgh  Circuit  Court,  wherein  the  appellant  and 
her  husband  were  plaintiffs,  and  her  mother,  Lena  Hoppel,  and 
other  named  beneficiaries  under  the  will  of  her  father,  John  Hop- 
pel,  deceased,  who  are  also  legal  heirs  of  her  mother,  were  defend- 
ants. That  in  said  suit  appellant  was  attempting  to  establish 
certain  rights  and  interests  in  the  estate  of  her  said  father  in 
contravention  of  the  terms  of  his  last  will,  which  will  had  been 
admitted  to  probate.  That  the  claim  alleged  by  appellant  was 
adverse  to  the  claims  and  interest  of  all  the  defendants  in  said 
suit.  That  by  the  will  of  her  father,  John  Hoppel,  appellant  was 
bequeathed  $2,500,  payable  after  the  death  of  her  mother,  Lena 
Hoppel,  with  the  condition  that,  if  appellant  should  die  without 
children,  $1,000  of  said  legacy  should  be  paid  to  her  husband  and 
$1,500  divided  between  the  defendants  in  said  suit  other  than 
Lena  Hoppel.  That  by  way  of  compromise  and  settlement  of 
all  differences  between  the  parties  to  said  suit  then  and  there 
pending,  and  as  a  settlement  and  compromise  of  all  disputed 
rights  under  the  will  of  said  John  Hoppel  said  parties,  after 
issues  joined,  agreed  in  open  court  to  an  order,  judgment,  and 
decree  in  these  words :  "  Comes  now  the  defendant  Lena  Hoppel, 
by  her  attorneys,  and  come  now  the  plaintiffs  in  person  and  by 
their  attorneys,  and  come  now  the  defendants  John  Hoppel,  Jr., 
Henry  Hoppel,  George  Lintz,  and  Christian  Lipper  in  person  and 
by  their  attorneys,  and,  the  issues  being  joined,  this  cause  comes 
on  to  be  heard  before  the  court  without  the  intervention  of  a 
jury,  and  now  upon  hearing  of  this  cause,  and  by  the  consent 
and  agreement  of  all  the  parties,  made  in  open  court,  as  a  com- 
promise and  settlement  of  all  the  differences  existing  between  the 
plaintiffs  and  the  defendants,  it  is  hereby  ordered,  adjudged  and 
decreed  that  the  defendants  pay  to  the  plaintiffs  the  sum  of  three 
thousand  ($3,000)  dollars  in  full  settlement  and  discharge  of  all 
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liability  on  the  part  of  the  defendants,  or  either  of  them,  to  the 
plaintiffs,  or  either  of  them,  and  in  full  satisfaction  and  discharge 
of  the  share  or  portion  to  which  the  said  plaintiff  Johanna 
Eissler  may  at  any  time  have  in  any  estate,  property,  rights, 
credits,  or  choses  in  action  belonging  to  the  said  Lena  Hoppel 
at  the  time  of  her,  the  said  Lena  Hoppel's,  death,  and  in  full 
payment  and  discharge  of  all  the  rights,  claims,  demands,  interest, 
or  share,  legacy,  or  bequest  contained  in  the  last  will  and  testa- 
ment of  John  Hoppel,  Sr.,  deceased,  and  the  said  Johanna  Eissler 
in  open  court  personally  renounces  and  releases  all  right,  claim, 
title,  and  interest  in  the  estate  of  which  the  said  Lena  Hoppel 
may  die  seized  and  possessed,  and  releases  and  renounces  all 
claims  under  the  mortgages  and  deeds  described  in  the  plaintiffs' 
complaint,  and  all  rights  under  the  last  will  and  testament  of 
said  John  Hoppel,  Sr.,  deceased."  That  in  January  following 
appellant  accepted  said  sum  of  $3,000,  and  in  the  acceptance 
of  the  same  executed  on  the  margin  of  the  record  of  said  agree- 
ment and  decree  the  following  acknowledgment:  "We  hereby 
acknowledge  receipt  of  three  thousand  dollars  in  full  of  amount 
ordered  herein  to  be  paid  to  Johanna  Eissler,  and  we  hereby  agree 
for  ourselves  and  our  heirs  to  be  bound  by  the  terms  and  pro- 
visions of  this  decree.  Johanna  Eissler.  Henry  Eissler.  Attest : 
Charles  F.  Boepple,  Clk.  Charles  Sihler,  Deputy.  James  T. 
Walker."  The  overruling  of  appellant's  demurrer  to  this  answer 
is  the  only  question  presented. 

On  the  one  hand,  it  is  affirmed  by  appellant  that  the  answer 
is  bad,  because  it  shows  that  at  the  time  of  the  compromise  and 
settlement  appellant  had  no  interest  or  right  in  her  mother's 
estate,  who  was  then  living,  that  was  the  subject  of  contract  and 
conveyance,  and,  there  being  no  warranty  in  the  agreement,  an 
after-acquired  interest,  upon  the  death  of  the  mother,  would  not 
pass  under  the  agreement  and  decree.  On  the  other  hand,  ap- 
pellees contend  that  the  answer  is  good,  because  it  shows  that 
the  decree  of  court  was  entered  upon  an  agreed  family  settle- 
ment, fair  in  its  terms,  to  which  the  ancestor  and  heirs  expectant, 
including  appellant,  were  parties,  each  agreeing  thereto  knowingly 
and  with  freedom  from  fraud;  and  appellant,  having  received 
the  agreed  consideration  for  the  relinquishment  of  her  expectant 
interest  in  the  estate  of  her  mother,  is  bound  thereby.     The 
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situation  at  the  time  of  the  agreement  was  this :  Appellant  was 
a  legatee  for  $2,500  under  her  father's  will,  payable  after  her 
mother's  death,  but  conditioned  that,  if  appellant  died  childless, 
$1,000  of  the  legacy  should  go  to  her  husband,  and  the  other 
$1,500  to  her  brothers  and  sisters,  who  were  parties  to  the  agree- 
ment. It  will  thus  be  seen  that  appellant,  by  the  agreement  with 
her  mother  and  brothers  and  sisters,  obtained  immediate  and 
absolute  possession  of  the  $2,500  legacy  and  $500  additional. 
The  mother  surrendered  the  use  and  benefit  of  the  $2,500  for  and 
during  her  life  and  $500  of  her  own  estate,  and  the  brothers  and 
sisters  surrendered  their  contingent  interest  in  $1,500  of  the 
legacy  and  their  prospective  interest  in  the  additional  $500  given 
by  the  mother.  These  valuable  considerations  moved  appellant 
to  covenant  and  agree  "  that  said  $3,000  should  be  in  full  satisfac- 
tion and  discharge  of  the  share  or  portion  to  which  she  might 
at  any  time  have  in  any  estate,  property,  rights,  credits,  or  choses 
in  action  belonging  to  the  said  Lena  Hoppel  [her  mother]  at 
the  time  of  her  the  said  Lena  Hoppel's  death."  We  see  no  rea- 
son why  this  agreement  should  not  have  the  force  and  effect  its 
terms  indicate.  Appellant  cites  and  relies  for  a  reversal  upon 
the  principle  announced  in  McClure  v.  Raben  (125  Ind.  139,  25 
N.  E.  179,  9  L.  R.  A.  477).  But  it  is  perfectly  plain  that  this 
case  does  not  come  within  the  class  to  which  the  McQure  case 
belongs.  The  transaction  falls  far  short  of  being  an  attempt 
by  an  heir  to  sell  and  transfer  to  a  stranger  his  expectant  in- 
terest in  his  ancestor's  estate  without  the  knowledge  and  consent 
of  such  ancestor.  The  reasons  which  invoke  the  law's  disapproval 
of  contracts  for  the  sale  of  expectancies  without  the  knowledge 
and  consent  of  the  ancestor  are  wholly  absent  from  the  case  be- 
fore us.  Here  a  mother  is  dealing  directly  with  her  children,  one 
of  whom  has  become  dissatisfied  as  to  her  rights  in  her  father's 
estate.  "  To  settle  all  differences  that  have  arisen,"  as  the  agree- 
ment reads,  in  the  distribution  of  the  patrimony,  and  thus  to 
restore  peace  and  good  fellowship  in  the  family,  the  mother  inter- 
venes between  her  children,  and,  to  accomplish  her  maternal  pur- 
pose, appropriates  part  of  her  own  estate.  The  settlement  con- 
tract was  fair  to  appellant,  so  far  as  anything  appears,  and  surely 
no  presumption  will  arise  against  the  mother.  The  mother  evi- 
dently derived  no  financial  benefit  from  it.     She  gave  up  im- 
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portant  rights  when  she  was  under  no  obligation  to  do  so.  If 
she  had  chosen,  she  might  have  willed  her  property  to  her  other 
children,  to  the  utter  exclusion  of  appellant;  or  she  might  have 
expended  it  all  in  her  own  comforts  and  pleasure,  or  wasted  it 
in  improvident  management,  without  giving  appellant  grounds 
for  complaint.  On  the  other  hand,  appellant  was  competent  and 
qualified  to  decide  for  herself  whether  the  $3,000  cash  down  in 
her  absolute  right  was  better  than  to  take  chances  against  con- 
tingencies in  getting  a  larger  sum  upon  the  death  of  her  mother. 
Public  policy  rather  promotes,  than  condemns,  such  contracts.  It 
often  happens  that  children,  after  leaving  home,  and  engaging 
in  enterprises  of  their  own,  become  so  situated  that  the  advance- 
ment, at  a  particular  time,  of  a  less  amount  than  seems  likely  to 
be  a  full  share  at  the  death  of  an  ancestor,  will  be  more  profitable 
to  the  recipient  than  to  wait  for  the  larger  amount.  In  such  cases, 
therefore,  parents  and  other  kindred,  being  presumed  to  be  con- 
siderate of  the  rights  and  interests  of  those  who  are  naturally 
the  objects  of  their  bounty,  are  left  free  to  deal  with  their  heirs 
as  they  may  deem  just  with  respect  to  the  heir's  ultimate  portion, 
and  may  advance  a  part,  or,  as  in  any  other  matter,  contract  with 
the  heir  for  a  specific  amount  in  full  of  all  expectancy ;  and  when 
such  a  contract  is  free  from  fraud,  and  supported  by  a  valuable 
consideration,  courts  of  equity  will  enforce  it  against  the  heir 
after  the  death  of  the  ancestor,  though  it  may  turn  out  to  have 
been  a  disadvantageous  bargain.  (Brown  v.  Brown,  139  Ind.  653, 
39  N,  E.  152;  Nicholson  v.  Caress,  59  Ind.  39-49;  Power^s  Ap- 
peal, 63  Pa.  St.  443;  Crum  v.  Sawyer,  132  111.  443,  24  N.  E. 
956;  Havens  v.  Thompson,  26  N.  J.  Eq.  383;  In  re  Garcelon's 
Estate,  104  Cal.  570,  38  Pac.  414,  32  L.  R.  A.  595,  43  Am.  St. 
Rep.  134;  Brands  v.  De  Witt,  44  N.  J.  Eq.  545,  10  Atl.  181,  14 
id.  894,  6  Am.  St.  Rep.  909;  Jones  v.  Jones,  46  Iowa,  466r472.) 
The  answer  is  sufficient,  and  there  is  no  pretense  but  the  proof 
fully  sustained  it.  Appellant,  having  no  interest  in  her  mother's 
estate,  has  no  standing  in  court  to  contest  her  will. 
Judgment  affirmed. 
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Powell  vs,  McDowell  et  al. 

[Supreme  Court  of  Illinois,  Feb.  21,  1902;  194  111.  394,  62  N.  E.  879.I 

Wills  —  Construction  —  Devise. 

Testator  gave  a  life  estate  to  his  wife,  if  she  remained  unmarried,  and 
provided,  if  she  remarried,  the  premises  should  be  sold  and  the 
proceeds  divided  among  his  heirs,  except  A.,  C,  and  M.,  adding: 
**  Memorandum.  I  hereby  include  V.  as  entitled,  in  any  contin- 
gency, to  share  equally  of  my  estate  with  my  other  legal  heirs  not 
herein  excepted."  Held^  that,  testator's  wife  not  remarrying,  there 
was  a  devise  of  the  remainder  to  V.  and  testator's  heirs,  excluding 
A.,  C,  and  M. 

Appeal  from  Circuit  Court,  Livingston  county;  C,  W.  Patton, 
Judge. 

Suit  by  Herbert  Powell  against  Jason  L.  McDowell  and  others. 
Decree  for  defendants.    Plaintiff  appeals. 
Affirmed. 

George  B.  Marvel,  for  appellant. 

H.  H.  McDowell,  for  appellees  McDowell  and  Dancey. 

Wilkin,  Ch.  J. —  This  litigation  originated  in  the  Circuit  Court 
of  Livingston  county  on  a  bill  for  partition  by  the  appellant 
against  appellees.  The  bill  alleges  that  the  appellant,  complain- 
ant below,  is  the  owner  of  the  undivided  five-sixths  (or  ten- 
twelfths)  of  the  S.  W.  i  of  section  30,  township  27  N.,  range 
6  E.  of  the  third  principal  meridian,  in  said  Livingston  county, 
and  that  the  defendants  Jason  L.  McDowell  and  Samuel  Dancey 
are  the  owners  each  of  an  undivided  one-twelfth  thereof ;  Miller 
Hotaling  merely  occupying  the  premises  as  a  tenant.  The  answer 
of  the  defendants  McDowell  and  Dancey  denies  most  of  the  alle- 
gations of  the  bill,  but  in  effect  admits  the  tenancy  in  common, 
and  avers  that  said  lands  should  be  divided  into  eight  shares, 
instead  of  twelve,  and  that  they  (the  defendants)  are  each  en- 
titled to  a  one-eighth  interest  therein,   instead  of  one-twelfth, 
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and  that  the  complainant  is  entitled  to  six-eighths,  instead  of  five- 
sixths,  as  alleged  in  the  bill.  The  real  controversy,  therefore, 
between  the  parties,  is  as  to  the  several  interests  of  the  parties 
as  tenants  in  common,  and  this  issue  arises  upon  the  construc- 
tion of  the  last  will  and  testament  of  one  George  Armstrong, 
from  whose  heirs  and  devisees  the  respective  parties  deraign 
their  title.  By  the  first  item  of  that  will  the  testator  gave  to  his 
wife,  Ann  M.,  a  life  estate  in  the  lands  in  question,  if  she  re- 
mained unmarried,  subject  to  a  mortgage  lien  of  about  $240. 
By  the  second  item  he  gave  her  all  his  personal  property,  sub- 
ject to  the  payment  of  the  bequests  afterward  made  and  of  his 
debts.  By  the  third  he  gave  to  each  of  his  children  and  step- 
children (hereafter  named)  one  dollar  each,  payable  only  after 
his  just  debts  were  settled.  The  next  clause  is  called  a  "  memo- 
randum," and  provides  that  the  wife  shall  have  the  control,  etc., 
of  five  of  the  children  of  the  testator.  The  fourth  and  last  item 
is  as  follows :  "  I  hereby  constitute  my  said  wife,  Ann  M.  Arm- 
strong, sole  executrix  of  this,  my  last  will  and  testament,  with- 
out being  required  by  court  or  officer  of  a  court  to  give  bonds- 
men for  the  performance  of  her  duties.  Should  she  again 
marry,  it  is  my  will  and  desire  that  the  premises  herein  devised 
shall,  according  to  law,  be  sold,  and  the  proceeds  thereof  be 
equally  divided  among  my  heirs,  except  to  James  B.  Armstrong, 
James  B.  Chesney,  and  Louisa  Matthews.  Memorandum.  I 
hereby  include  Mary  Ann  Van  Wormer  as  entitled,  in  any  con- 
tingency, to  share  equally  of  my  estate  with  my  other  legal  heirs 
not  herein  excepted."  It  appears  from  the  evidence  that 
George  Armstrong,  the  testator,  was  three  times  married.  By 
the  first  marriage  he  was  the  father  of  two  children,  James  B. 
and  Elizabeth  Armstrong;  the  latter  being  dead  at  the  time  of 
the  execution  of  his  will,  leaving,  her  surviving,  a  son,  James 
B.  Chesney.  By  the  second  marriage  he  was  the  father  of  five 
children,  Mary,  Isabelle,  Louisa,  Rebecca,  and  George ;  the  said 
Louisa  being,  at  the  time  of  the  execution  of  his  will,  the  wife 
of  one  Matthews.  By  the  last  marriage  he  was  the  father  of 
four  children,  Melville  C.,  Elizabeth  J.,  Martha  J.,  and  Elmer  Y. 
Armstrong.  His  last  wife,  Ann  M.,  had  been  previously  mar- 
ried, and  had  three  living  children  of  that  marriage, —  two  sons 
and  one  daughter,  the  said  Mary  Ann  Van  Wormer,  mentioned 
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in  the  last  item  of  the  will.  The  construction  insisted  upon  by 
the  appellant  of  this  item  4  is  that  the  eleven  children  of  the 
testator,  together  with  the  said  stepdaughter,  Mary  Ann  Van 
Wormer,  are  each  entitled  to  one-twelfth  of  the  estate;  he  hav- 
ing obtained  conveyances  from  nine  of  those  children  and  said 
stepdaughter,  Mary  Ann  Van  Wormer.  The  deeds  of  con- 
veyance from  these  parties,  as  well  as  those  by  other  children 
to  McDowell  and  Dancey,  purport  to  convey  only  the  undi- 
vided interests  of  the  grantors  in  said  lands.  The  contention 
of  defendants,  on  the  other  hand,  is,  that  by  said  item  4  the 
three  parties,  James  B.  Armstrong,  James  B.  Chesney,  and 
Louisa  Matthews,  are  excluded  from  participating  in  the  estate, 
and  that  with  the  other  children  and  heirs-at-law  of  the  testator 
Mary  Ann  Van  Wormer  is  to  be  included,  thus  dividing  the 
estate  into  nine  shares.  This  construction  was  adopted  by  the 
Circuit  Court  in  its  decree. 

There  is  no  substantial  difference  between  counsel  for  the 
respective  parties  as  to  the  rules  of  construction  applicable  to 
the  interpretation  of  wills.  In  the  language  of  Chief  Justice 
Marshall  :  "  The  intent  of  the  testator  is  the  cardinal  rule  in 
the  construction  of  wills,  and  if  that  intent  can  be  clearly  con- 
ceived, and  is  not  contrary  to  some  positive  rule  of  law,  it  must 
prevail."  {Finlay  v.  King,  3  Pet.  346,  7  L.  Ed.  701 ;  Whitcomb 
V.  Rodman,  156  111.  116,  40  N.  E.  553,  28  L.  R.  A.  149,  47  Am. 
St.  Rep.  181 ;  Phayer  v.  Kennedy,  169  111.  360,  48  N.  E.  828"; 
and  many  other  decisions  of  this  court)  The  intention  must, 
however,  in  all  cases  be  gathered  from  the  language  used  by 
the  testator;  the  question  being,  not  what  the  testator  should 
have  meant  to  do,  or  what  language  he  meant  to  use,  but  what 
did  he  intend  by  the  words  which  he  did  actually  adopt?  In 
our  opinion  the  controversy  between  these  parties  must  be  Qe- 
termined  by  applying  these  rules  to  the  last  clause  of  the  fourth 
item,  which  is  there  designated  "memorandum."  The  widow, 
Ann  M.,  never  married  after  the  death  of  the  testator;  and 
hence  the  preceding  part  of  that  item  is  unimportant,  except  as 
it  aids  in  the  construction  of  the  last  clause.  We  think  the 
last  two  sentences  of  the  fourth  item  should  be  read  together, 
as  follows :  "  Should  she  again  marry,  it  is  my  will  and  desire 
that  the  premises  herein  devised  shall,  according  to  law,  be 
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sold,  and  the  proceeds  thereof  be  equally  divided  among  my 
heirs,  except  James  B.  Armstrong,  James  B.  Chesney,  and 
Louisa  Matthews.  I  hereby  include  Mary  Ann  Van  Wormer 
as  entitled,  in  any  contingency,  to  share  equally  of  my  estate 
with  my  other  legal  heirs  not  herein  excepted," — the  word 
**  memorandum,"  preceding  the  last  sentence,  having  no  mean- 
ing whatever.  So  read,  we  think  the  language  employed  clearly 
expressed  the  intention  of  the  testator  that,  in  case  the  widow 
did  not  remarry,  the  remainder,  after  her  life  estate,  should  go 
to  his  stepdaughter,  Mary  Ann  Van  Wormer,  and  his  legal 
heirs,  except  James  B.  Armstrong,  James  B.  Qiesney,  and 
Louisa  Matthews.  There  certainly  can  be  no  doubt  as  to  his 
intention  to  give  the  stepdaughter  an  interest  in  his  estate,  and 
this  is  conceded  by  counsel  for  both  parties.  The  bequest  to 
her  is  coupled  with  his  legal  heirs,  except  the  son  and  daughter, 
James  B.  Armstrong  and  Louisa  Matthews,  and  the  grandson, 
James  B.  Chesney.  By  this  construction  no  part  of  the  testa* 
tor's  estate  was  intestate  property,  and  the  rule  insisted  upon 
by  counsel  for  the  appellant,  announced  in  Lawrence  v.  Smith 
(163  111.  149,  45  N.  E.  259)  ;  Minkler  v.  Simons  (172  111.  323,  50 
N.  E.  176) ;  Parsons  v.  Millar  (189  111.  107,  59  N.  E.  606),  and 
Ames  V.  Holmes  (190  111.  561,  60  N.  E.  858),  has  no  applica- 
tion. "  It  is  undoubtedly  true  that  a  testator  cannot  disinherit 
his  heirs,  unless  he  leaves  his  property  to  others.  Mere  words 
of  exclusion  will  not  suffice.  The  estate  must  be  actually  given 
to  somebody  else."  The  gift  need  not,  however,  be  in  express 
terms,  but  may  be  by  necessary  implication.  It  has  been  often 
held  by  this  and  other  courts  that  a  testator  may  will  his  entire 
estate  to  strangers,  to  the  exclusion  of  his  heirs  and  next  of 
kin.  We  do  not  deem  it  necessary  to  consider  in  this  connec- 
tion the  rules  applicable  to  gifts  by  implication.  Where,  how- 
ever, the  intention  of  the  testator  to  dispose  of  his  property  by 
will  to  certain  beneficiaries  is  clearly  ascertainable  from  the 
instrument,  courts  will  always  enforce  such  provisions,  though 
the  gift  is  not  made  in  formal  language.  It  is  true  of  this  will, 
as  it  is  of  many  others,  that  the  intention  of  the  testator  is  some- 
what obscurely  expressed;  but  we  are  unable  to  see  by  what 
interpretation  eflfect  can  be  given  to  all  the  language  used  in 
the  fourth  item,  except  in  the  manner  indicated.  We  are, 
Vol.  VII  —  32 
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therefore,  of  the  opinion  that  the  chancellor  properly  deter- 
mined the  respective  rights  and  interests  of  the  grantors  in  the 
deeds  to  complainant  and  defendants. 

While  some  question  is  raised  as  to  the  correctness  of  the 
accounting  between  the  parties  for  rents,  it  is  only  upon  the 
contention  of  appellant  that  the  respective  interests  of  the  par- 
ties was  improperly  determined;  there  being  no  claim  that  on 
the  basis  of  the  decree  below  the  rents  were  not  properly  ad- 
justed. The  decree  of  the  court  below  will,  therefore,  in  all 
respects  be  affirmed. 

Decree  afiirmed. 


Allen  vs.  McGee  et  al. 

[Supreme  Court  of  Indiana,  Feb.  19,  1902;  62  N.  R  1002.] 

Wills  —  Trusts  —  Devise  for  Use,  Benefit,  and  Support  — 
Enforcement  —  Legatees  as  Trustees  —  United  Legal 
AND  Equitable  Titles. 

1.  A  testatrix  bequeathed  property  to  her  sons  and  their  wives,  "  for  the 

use,  benefit,  and  support  of  said  legatees  and  their  children  "  then 
in  life,  and  such  as  might  thereafter  be  born  unto  them  or  each  of 
them,  "to  be  equally  divided  between  them,  share  and  share  alike 
therein,  with  the  request  that  they  hold  the  same  for  their  use  and 
benefit."  Held,  that  there  was  a  trust  for  the  benefit  of  the  legatees 
and  their  children  born  and  to  be  born. 

2.  The  trust  was  sufficiently  definite  for  the  court  to  determine  the  rights 

of  the  beneficiaries  and  set  bounds  upon  the  authority  of  the  trus< 
tees,  and  hence  could  be  enforced,  each  of  testator's  grandchildren 
taking  at  least  an  equal  share  with  their  respective  parents,  and 
those  born  thereafter  taking  like  shares  upon  a  new  division. 

3.  Although  testator's  sons  and  their  wives  could  not  be  trustees  for 

themselves,  the  only  result  was  that  as  to  their  interests  they  held 
the  united  legal  and  equitable  estates  in  the  property,  which  would 
not  defeat  the  trust  for  the  benefit  of  their  children. 

Appeal  from  Circuit  Court,  Monroe  county;  W.  H.  Martin, 
Judge. 

Action  to  quiet  title  to  realty  by  William  J.  Allen  against  Nor- 
man McGee  and  others.     From  a  judgment  in  favor  of  de* 
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fendants,  plaintiff  appealed  to  the  Appellate  Court,  where  the 
judgment  was  affirmed  (60  N.  E.  460),  rehearing  granted,  and 
the  case  transferred  to  the  Supreme  Court. 
Affirmed. 

Miers  &  Corr  and  Louden  &  Louden,  for  appellant. 

Ira  C,  Batman,  for  sfppellees. 

GiLLETT,  J. —  The  above  cause  is  before  this  court  by  reason  of 
an  order  of  transfer  made  by  it,  under  section  10,  Acts  1901, 
page  565  (§  1337J,  Burns'  Rev.  Stat.  1901 ;  §  6565f,  Horner's 
Rev.  Stat.  1901).  The  appellant  brought  this  suit  to  quiet  his 
title  to  a  part  of  a  lot  in  the  city  of  Bloomington.  He  claims 
title  under  a  deed  of  date  September  24,  1896,  executed  by  Ben- 
jamin A.  McGee,  Edward  L.  McGee,  and  Elbert  B.  McGee, 
and  their  respective  wives.  Some  questions  are  sought  to  be 
presented  by  the  appellant  as  to  the  correctness  of  the  rulings 
of  the  trial  court  upon  demurrers  filed,  respectively,  to  the 
second  paragraph  of  answer,  and  to  the  amended  second  para- 
graph of  reply ;  but,  as  the  general  denial  was  filed  to  the  com- 
plaint, it  is  evident  that  the  rulings  so  complained  of  cannot, 
even  if  erroneous,  be  made  the  basis  of  available  error.  The 
issues  were  in  such  form  as  to  permit  the  introduction  of  all 
competent  evidence,  pro  and  con,  as  to  whether  appellant  was 
or  was  not  entitled  to  a  decree  quieting  his  title.  After  hear- 
ing the  evidence,  the  trial  court  entered  a  finding  and  decree 
in  favor  of  the  appellees,  who  are  the  children  of  the  grantors 
in  said  deed.  The  evidence  is  in  the  record,  and,  in  the  man- 
ner pointed  out  by  law,  the  appellant  challenges  the  correctness 
of  said  finding. 

It  appears  from  the  evidence,  in  addition  to  the  facts  already 
identically  stated  in  the  course  of  this  opinion,  that  one  Verlinda 
McGee,  the  mother  of  said  male  grantors,  died,  in  January, 
1896,  testate,  the  owner  in  fee  of  said  lot,  together  with  other 
real  estate,  and  that  her  will,  which  was  introduced  in  evidence, 
was  duly  admitted  to  probate  on  the  17th  day  of  January,  1896. 
So  far  as  material  here,  said  will  is  as  follows :  "  Item  2.  I  will 
and  bequeath  all  the  rest  of  my  property,  real  and  personal,  to 
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my  three  sons  and  their  wives,  jointly,  and  to  be  held  by  them 
as  a  jointure,  namely,  Benjamin  A.  McGee  and  wife,  Alice; 
Edward  L.  McGee  and  wife,  Lunetta;  Elbert  B.  McGee  and 
wife,  Julia, —  for  the  use,  benefit,  and  support  of  said  legatees 
and  their  children  now  in  life,  and  such  as  may  hereafter 
be  homed  to  them,  or  each  of  them,  to  be  equally  divided 
between  them,  share  and  share  alike  therein,  with  the  request 
that  they  hold  the  same  for  their  use  and  benefit.  Item  3.  I 
further  will  and  direct  that,  in  the  division  of  the  real  estate  as 
above,  that  said  sons  and  their  wives  exchange  and  divide  by 
making  deeds,  as  a  jointure  to  each  other  as  husband  and  wife 
as  aforesaid,  wherever  the  same  can  be  done  without  injury  to 
the  parties.  Item  4.  I  will  and  direct  that  the  storeroom,  and 
rooms  over  the  same,  situated  just  south  of  the  public  square 
in  the  city  of  Bloomington,  Indiana,  shall  never  be  used,  directly 
or  indirectly,  for  a  drug  store,  billiard  hall,  nor  shall  any  gam- 
ing apparatus  be  used  or  kept  in  any  of  the  rooms  or  cellar 
thereof,  for  any  purpose  whatever ;  and,  in  the  event  of  the 
violation  of  the  provisions  of  this  item  by  my  legatees,  I  will 
and  direct  that  said  building  and  lot  be  sold  at  the  best  price 
possible,  and  that  the  proceeds  thereof  be  equally  divided  among 
my  grandchildren  now  in  life  and  those  that  shall  hereafter  be 
homed,  to  share  and  share  alike  therein.  Item  5.  I  give  and 
bequeath  to  my  three  daughters-in-law  all  my  household  goods, 
to  be  by  them  divided  and  disposed  of  as  they  deem  best." 

The  question  presented  in  this  case  is  whether  the  above 
will  creates  a  trust  in  the  grandchildren  of  the  testatrix.  It  is 
argued  by  appellant's  counsel  that  the  words  of  the  will,  "  for 
the  use,  benefit,  and  support  of  said  legatees  and  their  children 
now  in  life,  and  such  as  may  hereafter  be  homed  [sic]  to  them, 
or  each  of  them,"  are  merely  indicative  of  the  reason  that 
prompted  the  testatrix  to  devise  and  bequeath  her  real  and  per- 
sonal estate  to  her  sons  and  their  wives ;  in  other  words,  coun- 
sel claim  that  the  language  last  quoted  is  merely  precatory, —  an 
implied  recommendation  that  a  certain  use  be  made  of  the 
property.  Courts  of  equity  have  gone  great  lengths  in  imply- 
ing trusts  from  words  that  were  probably  only  intended  as 
recommendatory.  This  tendency  has  been  somewhat  checked 
by  the  later  authorities,  but  no  consideration  of  mere  expedi- 
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ency  can  be  influential  with  a  court  in  construing  a  will,  where 
the  testator  has  manifested  his  intention  to  create  an  enforce- 
able trust.  As  said  by  Mr.  Justice  Matthews  in  Colton  v.  CoU 
ton  (127  U,  S.  300,  312,  8  Sup.  Ct.  1164,  32  L.  Ed.  138) :  "  If 
there  be  a  trust  expressed  and  capable  of  enforcement  by  a 
court  of  equity,  it  does  not  disparage,  much  less  defeat,  it,  to 
call  it  'precatory.'  The  question  of  its  existence,  after  all,  de- 
pends upon  the  intention  of  the  testator  as  expressed  by  the 
words  he  has  used,  according  to  their  natural  meaning,  modified 
only  by  the  context  and  situation  and  circumstances  of  the  tes- 
tator when  he  made  them." 

In  the  will  under  consideration,  the  testatrix  states  that  the 
devise  to  her  three  sons  and  their  wives  is  "  for  the  use,  benefit, 
and  support  of  said  legatees  and  their  children."  She  employs 
apt  words  to  create  an  equitable  estate  in  her  grandchildren. 
"A  use  is  where  a  man  has  anything  to  the  use  of  another,  upon 
confidence  that  the  other  shall  take  the  profits ;  he  who  has  the 
profits  has  a  use."  (Burgess  v.  Wheate,  i  Wm.  Bl.  123,  180.) 
A  provision  of  a  will  directing  that  a  particular  parcel  of  prop- 
erty, or  a  certain  fund,  shall  be  held  in  a  particular  manner,  for 
the  benefit  of  another,  will  ordinarily  be  sufficient  to  create  a 
trust. 

The  cases  which  deal  with  the  question  as  to  when  a  trust 
will  or  will  not  be  created  are  almost  as  "thick  as  autumnal 
leaves  that  strow  the  brooks  in  Vallombrosa,"  but,  as  they 
turn  largely  upon  the  words  of  particular  instruments,  it  would 
extend  this  opinion  beyond  proper  limits  to  consider  particular 
cases.  The  following  quotation  from  a  well-known  writer  fairly 
manifests  the  drift  of  the  authorities,  as  applied  to  the  question 
in  hand :  "  There  is  another  variety  of  cases  where  trusts  are 
fairly  implied  from  the  words  used,  though  an  express  trust  is 
not  declared,  as  where  property  is  given  to  a  parent,  or  other 
person  standing  in  the  relation  of  parent,  and  some  directions 
are  used  in  regard  to  the  maintenance  of  his  family  or  -children. 
The  question  to  be  decided  in  this  class  of  cases  is,  as  in  the 
others,  did  the  settlor  intend  to  create  a  trust,  or  did  he  merely 
state  incidentally  the  motive  that  led  to  an  absolute  gift.  In 
the  following  cases  a  trust  was  clearly  implied  by  the  court 
where  property  was  given  that  '  he  may  dispose  thereof  for  the 
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use  and  benefit  of  himself  and  children ;'  or  *  for  his  own  use  and 
benefit  and  the  maintenance  of  himself  and  family ;'  '  for  the 
purpose  of  raising,  clothing,  and  educating '  the  children  of  the 
legatee ;  '  at  the  disposal  of  the  legatee  for  herself  and  her  chil- 
dren,* or  'all  overplus  towards  her  support  and  her  family,'  or 
'  to  A.  for  the  educating  and  advancing  in  life  of  her  children.' 
*  *  *  Where  a  testator  gave  to  his  wife  all  his  personal 
property,  for  her  benefit  and  support  and  the  benefit  of  his  son, 
it  was  held  to  be  a  trust  in  the  widow,  the  income  of  one-half 
for  her  own  benefit,  and  of  the  other  half  for  the  support  of  her 
son."     (i  Perry,  Trusts  [sth  ed.],  §  117.) 

A  mere  declaration  of  motive,  as  a  grant  to  A.,  that  he  may 
maintain  his  children,  will  not  create  a  trust  (Bryan  v.  Rowland, 
98  111.  625) ;  but  in  the  case  at  bar  the  statement  of  the  will  is 
that  the  devise  to  the  testatrix's  sons  and  their  wives  is  "  for 
the  use,  benefit,  and  support  of  said  legatees  and  their  children." 
In  the  case  of  Loring  v.  Loring  (100  Mass.  340),  we  find  the 
following  language :  "  To  give  property  to  one  person  for  the 
purpose  of  another  is  certainly  sufficient  to  show  that  a  trust 
is  intended  in  favor  of  the  latter.  The  language  is  not  *to 
enable  her  to  support'  or  'that  she  may  support'  the  son,  but 
'  for  her  benefit  and  support  and  the  support  of  my  son.* "  We 
also  find  in  the  case  last  cited  the  following  reasoning  that  is 
applicable  here;  "Nor  is  the  support  confined  to  the  son's 
minority,  while  he  would  remain  under  his  mother's  care.  It 
is  unlimited  as  to  time  in  relation  to  him  as  much  as  to  her." 

It  is  our  conclusion  that  a  trust  was  intended  by  the  testa- 
trix, but  it  remains  to  determine  whether  the  trust  is  so  far 
practicable  as  to  be  capable  of  being  enforced.  A  trust  will 
not  be  executed  if  the  precise  nature  of  it,  and  the  particular 
persons  who  are  to  take  as  cestui  que  trustent,  and  the  pro- 
portions in  which  they  are  to  take,  cannot  be  ascertained,  (i 
Perry,  Trusts,  §  116.)  We  perceive  no  serious  difficulty  on 
this  account.  We  think  that  the  interest  of  the  testatrix's 
grandchildren  is  not  limited  to  a  mere  right  of  support,  but  is 
an  actual  jus  in  re.  In  our  opinion,  each  grandchild  was 
entitled  under  the  will  to  at  least  a  share  equal  to  that  that 
either  of  his  parents  would  take  by  virtue  of  the  devise.  As  to 
whether  the  parents  each  take  a  share,  or  whether  they  together 
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take  one  share,  we  do  not  determine.  If  other  children  are 
bom  to  the  parents  of  a  particular  branch,  the  estate  will  open 
up  to  let  in  such  new-born  children.  (See,  as  relating  to  one 
or  more  of  these  propositions,  Loring  v.  Loring  (supra)  ;  McAr- 
thur  V.  Scott  (113  U.  S.  340,  S  Sup.  Ct.  652,  28  L.  Ed.  1015). 
Whether,  as  a  child  becomes  of  age,  the  trust  becomes  a  dry 
trust  as  to  him,  that  the  statute  will  execute,  is  a  question  that 
we  suggest,  but  do  not  determine.  (See  Burns'  Rev.  Stat.  1901, 
§  3403;  Horner's  Rev.  Stat.  1901,  §  2981.)  Our  conclusion  is 
that  this  is  not  a  case  where  the  effort  to  create  a  trust  works 
its  own  destruction,  by  vesting  an  uncontrollable  discretion  ill 
the  trustee,  but  that  it  is  a  case  where  the  court  may  determine 
the  rights  of  the  beneficiaries,  and  set  bounds  upon  the  author- 
ity of  the  trustees. 

Counsel  for  appellant  contend  that  we  should  look  to  the  four 
corners  of  the  will  for  its  meaning,  and  we  agree  with  them 
that  it  is  the  court's  duty  to  examine  the  whole  instrument. 
After  doing  so,  however,  we  have  reached  the  conclusion  indi- 
cated above.  The  construction  that  the  court  puts  upon  the 
will  makes  it  a  consistent  whole.  The  plan  of  the  testatrix, 
relative  to  her  real  estate,  was  to  vest  a  one-third  interest  in 
each  son  and  his  wife,  to  hold  "  for  the  use,  benefit,  and  support 
of "  said  husband  and  wife  and  their  children.  To  accomplish 
partition,  she  gave  her  trustees  power  to  divide  the  real  estate, 
and  she  further  provided  that  the  divided  real  estate  should  be 
held  by  each  husband  and  wife,  in  trust,  nevertheless,  as  indi- 
cated, as  tenants  by  entireties.  We  can  conceive  of  no  objec- 
tion to  this  construction,  when  looked  at  from  the  standpoint 
as  to  whether  we  have  ascertained  the  testatrix's  desire.  It 
might  be  urged  that  a  husband  and  wife  could  not  be  trustees 
for  themselves;  but.  While  this  is  true,  the  only  result  would 
be  that  as  to  their  interests  they  would  hold  the  united  legal 
and  equitable  estates.  We  have  found  a  number  of  cases  of  this 
kind  in  the  books,  where  the  feature  of  the  trust  that  related  to 
a  child  or  children  was  enforced.  (See  notes  to  i  Perry,  Trusts, 
§  117,  cited  supra,)  On  the  other  hand,  to  adopt  the  construc- 
tion contended  for  by  appellant's  counsel  would  require  the 
court  to  absolutely  discard  the  words  "  for  the  use,  benefit,  and 
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support  of  said  legatees  and  their  children."  We  perceive  no 
reason  for  so  doing. 

The  grandchildren  of  the  testatrix,  who  answered  by  guard- 
ian ad  litem,  had  an  equitable  interest  in  the  land,  and,  there- 
fore, the  trial  court  properly  found  against  appellant  on  his 
complaint  to  quiet  title. 

The  judgment  of  the  trial  court  is  affirmed. 


Note.— RIGHTS  OF  AFTER-BORN  CHILDREN  UNDER  WILLS. 

(a)  General  rules  or  principles. 

(b)  Illustrative  cases. 

(a)  Oeneral  nxlei  or  principles.—  As  a  general  rule,  a  will  of  per- 
sonal estate  speaks  as  of  the  time  of  the  testator's  death.  Where  a 
bequest  is  to  a  class  of  individuals  in  general  terms,  as  "to  the  children 
of  A./'  and  no  period  is  fixed  for  the  distribution  of  the  legacy,  the 
time  for  distribution  will  be  the  death  of  the  testator;  and  hence  only 
children  bom  or  begotten  prior  to  and  in  esse  at  that  time  will  be  en- 
titled to  share  in  the  distribution.  But  where  the  distribution  is,  by  the 
terms  of  the  will,  to  be  made  at  some  time  subsequent  to  the  death  of 
the  testator,  the  gift  will  embrace  not  only  all  children  living  at  the 
death  of  the  testator,  but  also  those  who  shall  subsequently  come  into 
existence  before  the  period  of  distribution;  and  if  the  bequest  is  a 
present  bequest,  the  beneficiaries  who  are  in  esse  at  the  death  of  the  testa- 
tor will  take  vested  interests  in  the  fund,  but  subject  to  open  and  let 
in  after-born  children  who  shall  come  into  being  and  belong  to  the  class 
at  the  time  appointed  for  the  distribution.  Where  the  period  of  dis- 
tribution is  postponed  until  the  attainment  of  a  given  age  by  the  children 
the  gift  will  apply  only  to  those  who  are  living  at  the  death  of  the 
testator,  and  who  shall  have  come  into  existence  before  the  first  child 
attains  the  age  named,  being  the  period  when  the  fund  is  first  distribu- 
table in  respect  to  any  one  object  or  member  of  the  class.  Where  the 
members  of  a  class  take  vested  interests  in  a  legacy  distributable  at  a 
period  subsequent  to  the  death  of  the  testator,  but  subject  to  open  and 
let  in  after-bom  children,  they  take  their  vested  interests  in  their  shares 
subject  to  the  distribution  of  those  shares,  as  the  number  of  members 
of  the  class  is  increased  by  future  births;  and  on  the  death  of  any  of 
the  children  previous  to  the  period  for  distribution,  their  shares  will  go 
to  their  respective  representatives.     (Tucker  v.  Bishop,  i6  N.  Y.  404.) 

(Jb)  Illustrative  cases — A  testartor  gave  a  fund  to  his  wife  for  life, 
then  to  his  daughter  (a  married  woman)  for  life,  and  after  her  death 
to  her  children,  who  being  sons  should  attain  the  age  of  twenty-one  years. 
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or  being  daughters  attain  that  age  or  marry,  and  if  none,  then  to  certain 
persons  by  name.  By  a  codicil  he  directed  that  if  his  daughter  should 
be  living  at  the  expiration  of  five  years  from  th€  death  of  his  wife,  and 
should  not  then  have  had  any  child  or  children,  the  fund  should  be  at 
once  divided  between  the  ulterior  takers,  as  if  his  daughter  were  dead 
without  children.  The  daughter's  first  child  was  bom  five  years  and  six 
months  after  the  death  of  the  testator's  widow.  Held,  that  as  the 
daughter  had  a  child  in  ventre  sa  mere  within  five  years  after  the  death 
of  the  widow,  the  gift  over  had  not  taken  effect  (Pearce  v.  Carrington, 
L.  R.  8  Ch.  App.  969.) 

A  testator  contemplating  a  trip  made  his  will  in  1849  devising  certain 
real  estate  to  his  daughter  "A.  and  her  children,"  A.  having  then  one 
child  alive,  which  died  in  December,  185a  She  had  another  bom  Novem- 
ber 20,  1851,  which  died  when  three  days  old,  and  she  afterward  had 
other  children.  The  testator  started  on  his  trip,  in  January,  1850,  and 
on  the  15th  day  of  November,  185 1,  on  information  of  his  death  the  will 
was  probated,  but  the  date  of  his  death  was  never  ascertained.  Held, 
that  it  might  be  fairly  inferred  that  the  testator  died  while  the  second 
child  was  in  venire  sa  mere,  and  that  A.  and  that  child  then  took  under 
the  will  as  tenants  in  common,  and  the  estate  thus  vested  did  not  open 
to  admit  the  children  of  A.  born  afterward.  (Biggs  v.  McCarty,  86  Ind. 
352.     And  see  Crook  v.  Hill,  L.  R.  3  Ch.  Div.  773.) 

Testatrix  by  will  bequeathed  residuary  personal  estate  unto  and  equally 
bet\veen  all  her  brothers  and  sisters,  share  and  share  alike.  She  directed 
that  the  shares  of  her  brothers  should  not  vest  in  them  until  they  should 
respectively  attain  twenty-one,  and  that  the  shares  of  her  sisters  should 
not  vest  in  them  until  they  should  respectively  attain  that  age  or  marry. 
Held,  that  the  testatrix's  brothers  and  sisters  formed  one  class  only  of 
persons;  and  that  a  brother  not  born,  although  in  ventre  sa  mere,  when 
the  eldest  of  the  brothers  and  sisters  who  attained  twenty-one  came  of 
age,  was  excluded ;  although  he  was  born  before  the  eldest  of  the  brothers 
only  who  attained  twenty-one  came  of  age.  (Gardiner's  Estate,  L.  R. 
20  Eq.  647.) 

A  testator  gave  his  residuary  real  and  personal  estate  to  trustees  in 
trust  to  convert  and  invest,  and  pay  the  income  to  his  wife  during  widow- 
hood, or  until  his  son  should  attain  twenty-one,  and  then  to  call  in  half 
the  money  invested,  and  pay  it  to  his  son,  and  as  to  the  other  half,  to 
pay  the  income  to  the  wife  during  widowhood,  and  then  to  his  son  for 
life,  and  afterward  to  his  lawful  issue.  Held,  that  the  children  and  re- 
moter issue  of  the  son  living  at  his  death  took  together  as  joint  tenants, 
one  of  the  son's  daughters,  who  was  unmarried  at  his  death,  but 
enceinte,  married  ten  days  afterward,  and  had  a  child  born  six  months 
after  her  marriage.  Held,  that,  inasmuch  as  the  child,  though  bom  within 
the  period  of  gestation  after  the  son's  death,  could  have  had  no  legitimate 
existence  then,  it  was  not  within  the*  class  entitled  to  take.  (Matter  of 
Corlass,  L.  R.  i  Ch.  Div.  460.) 
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The  distinction  between  a  woman  being  pregnant,  and  being  quick  with  , 

child,  is  applicable  mainly,  if  not  exclusively,  to  criminal  cases,  and  does  | 

not  apply  to  cases  of  descents,  devises,  and  other  gifts.  In  general  a  child 
is  considered  as  in  being  from  the  time  of  its  conception,  where  it  will 
be  for  the  benefit  of  such  child  to  be  so  considered.  The  time  of  con- 
ception of  a  child  is  presumed  to  be  at  a  period  of  nine  months  previous  , 
to  its  birth,  and  when  there  is  no  evidence  to  rebut  this  presumption,  it 
is  conclusive.  Where  a  testator  bequeathed  the  residue  of  his  personal 
estate  to  such  of  his  grandchildren  as  should  be  living  at  his  decease,  in 
equal  portions,  it  was  held  that  a  grandchild  born  within  nine  months 
after  the  testator's  death  was  entitled  to  a  share  of  such  residue.  (Hall 
v.  Hancock,  15  Pick.  225;  Doed.  Clarke  v.  Clarke,  2  H.  Bl.  399.) 

H.  by  his  will  devised  and  bequeathed  the  residue  of  his  estate  to  the 
children  of  his  son  W.  "  that  he  now  has,  or  may  or  shall  hereafter  have, 
and  if  his  last  child  should  be  unborn  at  the  time  of  his  death,  to  include 
that  one  "  in  equal  shares,  and  directed  that  the  same  should  be  held  in 
trust  and  invested  by  his  executors,  and  that  as  the  said  children  of  his 
son  should  arrive  at  the  age  of  twenty-one  years  they  should  be  paid 
their  respective  shares  with  interest  that  should  accrue  thereon.  Held, 
that  the  grandchildren  living  at  the  death  of  the  testator  took  vested 
interests,  subject  to  open  and  let  in  their  after-born  brothers  and  sisters, 
payable  to  them  when  the  entire  class  of  takers  shall  be  determined,  and 
as  they  respectively  reach  the  age  of  twenty-one  years.     (Haggerty  v.  ' 

Hockenberry,  52  N.  J.  Eq.  354,  30  Atl.  88.)  < 

An  accumulation  for  the  benefit  of  an  unborn  child  to  commence  after 
his  birth,  and  to  terminate  with  his  minority,  is  lawful,  provided,  in  case 
of  real  estate,  that  the  accumulation  also  commences  within  the  time 
permitted  for  the  vesting  of  future  estates ;  and  in  case,  of  personal  prop- 
erty that  it  commences  within  the  time  allowed  for  the  suspension  of 
absolute  ownership;  but  an  accumulation  for  the  benefit  of  an  unborn 
child,  to  commence  before  his  birth,  is  not  permitted  under  any  circum- 
stances.    (Manice  v.  Manice,  43  N.  Y.  303,  376.) 

A  testatrix  devised  real  estate  to  a  married  daughter  "to  her  sole  and 
separate  use  and  to  her  children  or  child,  or  the  issue  of  any  deceased 
child  in  equal  proportions."  Held,  that  the  daughter  took  an  estate  for 
life,  with  remainder,  vesting  at  the  testatrix's  death,  and  opening  to  let 
in  an  after-bom  child,  to  her  children;  and  that  an  after-born  child  hav- 
ing died  in  infancy,  its  share  was  inherited  by  its  father,  the  husband. 
(Hatfield  v.  Sohier,  114  Mass.  48.) 

When  a  codicil  makes  bequests  to  certain  named  children  and  then  adds 
a  clause  giving  a  bequest  to  each  child  that  tnay  be  bom,  etc.,  held,  that 
the  latter  provision  could  not  be  construed  to  let  in  children,  who  were  [ 

alive  when   codicil  was   executed  but  not  mentioned  in  it.     (Early  v.  ! 

Middleton,  14  Beav.  453.) 

A  married  woman  during  coverture  made  a  will  disposing  absolutely  | 

of  all  her  property.    Children  were  afterward  bom  to  her,  who  survived 
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her,  and  were  Itft,  at  her  death,  wholly  unprovided  for  and  unmentioned 
in  her  will.  Held,  nevertheless,  that  the  devises  and  bequests  of  the  will 
remained  fully  operative,  unrevoked  and  unaffected  by  these  events;  that 
th;  specific  statute  then  in  force  in  New  York  preserving  rights  of  after- 
bom  children  did  not  apply  to  such  a  case.  (Cotheal  v.  Cotheal,  40  N.  Y. 
405.) 

Evidence  that  a  testatrix,  who,  by  a  will  •  dated  nine  months  after 
marriage,  devised  all  her  estate  to  her  husband,  had  by  an  antenuptial 
agreement  reserved  to  her  sole  use  certain  real  estate  and  the  right  to 
dispose  of  it  by  will,  and  that  she  had  a  child  bom  a  month  after  the 
will  was  made,  will  justify  a  finding  that  her  omission  to  provide  in  her 
will  for  the  child  was  intentional,  and  not  occasioned  by  accident  or  mis- 
take under  the  Massachusetts  statute.     (Peters  v.  Siders,  126  Mass.  135.) 

Bequest  of  a  sum  of  money  to  trustees  to  pay  the  interest  to  two 
married  daughters  of  the  testator  during  their  lives,  and  at  their  death 
to  divide  the  principal  among  their  children,  share  and  share  alike.  Each 
daughter  had  children  at  testator's  death,  and  each  bore  a  child  after 
testator's  death,  which  died  in  its  mother's  lifetime.  Held,  the  after-born 
children  took  vested  interests  in  the  fund,  which  went  to  the  next  of  kin 
of  each;  and  that  the  fund  was  devisable  among  the  children  per  capita, 
(Budd  V.  Haines,  52  N.  J.  Eq.  488,  29  Atl.  170.) 

The  statute  claim  of  a  child,  born  after  the  execution  of  his  father's 
or  mother's  will,  for  whom  no  provision  is  made  therein,  to  the  same  right 
or  interest,  as  if  the  father  or  mother  had  died  intestate,  cannot  be 
resisted  by  proof,  that  the  omission  to  provide  for  him  was  intentional; 
and  hence  on  the  trial  of  an  action  of  ejectment,  in  which  the  plaintiff 
claims  against  the  will  of  the  parent  in  right  of  the  after-bom  child,  parol 
evidence  to  this  effect  was  held  inadmissible.  (Chace  v.  Chace,  6  R.  L 
407.) 

When  devise  is  to  a  class  to  take  effect  in  enjoyment  at  a  future  time, 
a  child  belonging  to  sjch  class,  bom  subsequent  to  death  of  testator, 
and  before  the  time  for  the  distribution  of  any  part  of  the  corpus  of 
the  estate  has  arrived,  is  entitled  to  a  share  therein.  (Stevenson  v.  Lesley, 
70  N.  Y.  512,  517.) 

Legacy  to  the  children  of  A.  to  be  equally  divided  among  them,  and 
if  either  of  them  die  before  twenty-one  their  share  to  go  to  the  sur- 
vivors, held  to  be  a  vested  interest  in  the  children  living  at  testator's  death, 
subject  to  be  divested  in  the  event  pointed  out;  after-born  children,  there- 
fore, excluded.     (Davidson  v.  Dallas,  14  Ves.  576.) 

Under  a  will  by  which  the  testator  gives  "  to  my  daughter-in-law,  Polly 
Jane  Lynn,  and  her  children  *  ♦  *  my  tract  of  land  on  Clifty  Creek  " 
the  husband  and  son  then  being  alive,  the  children  who  were  bom  after 
the  death  of  the  testator  take  per  capita  with  those  who  were  borii 
previous  to  his  death,  there  being  nothing  in  the  will  tp  indicate  that 
they  were  intended  to  be  excluded.  (Lynn  v.  Hall,  loi  Ky.  738,  43  S.  W. 
402.    And  see  Hovey  v.  Nelis,  98  Mich.  374,  57  N.  W.  255.) 
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Testator,  in  contemplation  that  his  death  was  approaching,  devised 
lands  to  his  wife  for  life,  with  remainder  in  fee  to  his  nephew, —  with  a 
condition  that  if  his  wife  should  "at  my  decease,  be  pregnant  and  give 
birth  to  a  child,  such  child  should  take,  to  the  exclusion  of  the  nephew." 
A  child  was  afterward  born,  but  in  the  testator's  lifetime.  Held,  that 
the  will  must  be  construed  as  it  read,  and  the  child  did  not  take  under 
the  will.     (Blakiston  v.  Halsewood,  lo  C  B.  544.) 

A  child  en  ventre  sa  mere  at  death  of  the  testator  is  considered  as  in 
esse;  and  if  it  should  afterward  be  bom  alive,  it  will*be  equally  entitled 
with  those  children  who  were  bom  in  the  lifetime  of  testator.  (Jenkins 
V.  Freyer,  4  Paige,  47.  And  see  Crook  v.  Hill,  L.  R.  3  Ch.  Div.  773 ;  Doe  d. 
Clarke  v.  Qarke,  2  H.  Bl.  399;  Clark  v.  Blake,  2  Bro.  Ch.  321;  Rawlins 
V.  Rawlins,  2  Cox,  Eq.  425.) 

When  bequest  was  "to  Joseph  Ringrose's  children  50  pounds  to  every 
child  he  hath  by  his  wife,  to  be  paid  &c."  Held,  that  children  living  at 
death  of  testator  were  entitled  to  their  legacies,  but  not  those  bom  after- 
ward.    (Ringrose  v.  Bramham,  2  Cox,  Eq.  384.) 

The  birth  of  a  child  to  a  testator  subsequent  to  the  making  of  his  will, 
and  before  the  death  of  the  testator,  will  alone  operate  as  an  implied 
revocation  of  the  will.  (McCullum  v.  McKenzie,  26  Iowa,  510;  Alden  v. 
Johnson,  63  id.  124,  18  N.  W.  6g6;  Fallon  v.  Chidester,  46  Iowa,  588.) 

A  devise  of  a  life  estate  with  remainder  to  the  life  tenant's  children 
vests  the  remainder  in  such  children  as  are  in  being  at  the  testator's 
death,  subject  to  its  being  opened  to  let  in  such  children  as  may  be  born 
during  the  continuance  of  the  life  estate.  (Field  v.  Peeples,  180  111.  376, 
54  N.  E.  304.) 

Where  legatees  under  a  will  have  received  the  property  devised,  the 
rights  of  a  posthumous  child  in  the  estate  of  the  testator  is  against  the 
legatees  for  his  proportion  of  his  father's  estate  as  if  no  will  had  been 
executed.     (Evans  v.  Opperman,  76  Tex.  293,  13  S.  W.  312.) 

So  held  under  statute  excepting  posthumous  child  from  operation  of 
will. 

A  gift  to  a  class,  to  take  effect  immediately  upon  the  testator's  death, 
includes  only  those  who  are  living  at  that  time,  and  does  not  include 
others  subsequently  born.  (Parker  v.  Churchill,  104  Ga.  122,  30  S.  E. 
642.) 

Where  it  can  be  gathered  from  the  will  that  it  was  the  intention  of  the 
testator  that  a  posthumous  child  should  share  equally  with  his  two  chil- 
dren in  esse,  the  court  will  effectuate  his  intention.  (Clark  v.  Benton, 
124  N.  C.  197,  32  S.  E.  555-) 

Gift  by  a  will  to  M.  C.  for  life,  and  after  her  death  to  "all  and  every 
the  children  of  the  said  M.  C.  who  shall  survive  me."  Held  to  include 
children  of  M.  C.  bom  after  the  death  of  testator.  (Estate  of  Clark,  3 
Pe  G.  J.  &  S.  III.) 

That  a  child  en  ventre  sa  mere  is  regarded  as  a  life  in  being  within 
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the  meaning  of  the  statute  against  perpetuities,  see  Cooper  v.  Heather- 
ton  (6s  App.  Div.  s6i). 

A  person  who  claims  property  through  a  child  is  bound  to  prove  that 
it  was  bom  alive.  (Bender  v.  Terwilligcr,  48  App.  Div.  371,  63  N.  Y. 
Supp.  269.) 


Rexford  et  d,  vs.  Bacon  et  al. 
[Supreme  Court  of  Illinois,  Feb.  21,  1902;   195  III.  70;  62  N.  E.  936.] 

Wills  —  Construction  —  Abatement   of   Legacies  —  Insuf- 
ficiency OF  Estate  —  Rules  of  Priority  —  Overpayment. 

1.  A  will  devised  all  testatrix's  property  in  trust  for  certain  specified  ob- 

jects enumerated  in  ten  clauses.  The  beneficiaries  in  clauses  3-6 
were  her  daughters  and  her  daughters'  children;  in  clause  7,  her 
own  relatives  and  friends;  in  clause  8,  her  husband's  relatives  and 
friends,  including  the  children  of  R.,  etc.  The  tenth  clause  of  the 
will  declared  that,  if  her  property  was  insufficient  to  satisfy  all  the 
bequests,  they  should  have  priority  as  follows:  First,  debts  and 
funeral  expenses;  second,  the  bequests  in  clauses  2-6;  third,  those 
in  clause  7;  fourth,  those  in  clause  8,  etc.  A  codicil  to  the  will 
gave  certain  real  estate  to  a  daughter,  and  recited  that  it  should 
"pass  direct  to  her  and  her  children,  and  not  to  my  trustees  under 
the  will."  It  revoked  the  bequest  to  R.'s  children  and  certain  others 
in  clause  8,  and  lastly  devised  to  R.'s  children  real  estate  to  a  certain 
value, —  the  valuation  to  be  made  by  the  trustees, —  or  money  instead 
of  realty  if  the  trustees  deemed  best.  Held,  that  the  gift  to  R.'s 
children  in  the  codicil  was  not  absolute  and  unconditional,  but  was 
•  subject  to  the  rule  of  priority  established  in  the  tenth  clause  of  the 
will,  and,  testatrix's  property  being  exhausted  by  the  first  seven 
clauses,  the  gift  must  abate. 

2.  A  bequest  to  the  trustees  in  the  seventh  clause  "  to  pay  to  my  sister  the 

sum  of  $1,000,  which  sum  I  direct  to  be  paid  to  her  in  installments 
from  time  to  time  after  my  death,  as  she  asks  for  it,"  is  subject 
to  the  rule  of  priority  laid  down  in  the  tenth  clause;  the  language 
not  denoting  a  preference  thereof. 

3.  A  provision  in  the  seventh  clause  of  the  will  that  "all  moneys  and 

property  which  I  have  heretofore  or  may  hereafter  advance,  give, 
or  loan  to  my  sister  are  to  be  hers  absolutely,  notwithstanding  above 
provisions  for  her  benefit,"  is  a  confirmation  of  ante  mortem  gifts, 
and  an  absolute  gift  of  all  loans,  and  is  not  subject  to  the  rule  of 
priority  in  the  tenth  clause. 
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4.  A  will  gave  certain  property  to  trustees  in  trust,  among  other  things, 
to  "pay  to  my  sister  the  sum  of  $1,000,  which  sum  I  direct  to  be 
paid  to  her  in  installments  from  time  to  time  after  my  death  as  she 
asks  for  it;"  also  to  set  apart  the  sum  of  $10,000  for  her  benefit,  and 
pay  her  the  income  during  life,  and  to  use  part  of  the  principal  for 
her  support,  as  they  deem  necessary.  The  testatrix's  property  was 
insufficient  to  pay  all  the  bequests,  and  the  payment  of  $1,000  was, 
therefore,  subject  to  be  proportionally  abated  according  to  rules  Di 
priority  laid  down  in  another  part  of  the  will.  The  trustees  had, 
however,  advanced  the  legatee  more  than  the  amount  due  her  as 
abated.  Held,  that  they  should  be  allowed  the  amount  which  they 
had  overpaid  her,  and  should  charge  it  against  the  $10,000  fund. 

Appeal  from  Circuit  Court,  Cook  county ;  C.  G.  Neely,  Judge. 

Bill  to  construe  a  will  and  for  other  relief  by  Henry  M. 
Bacon  and  others,  as  trustees  under  the  will  of  Jane  A.  Myrick, 
deceased,  against  Norman  B.  Rexford  and  others.  Will  con- 
strued, and  certain  defendants  appeal. 

Affirmed  in  part  and  reversed  in  part. 

This  was  a  bill  filed  by  appellees,  as  executors  and  trustees 
under  the  last  will  and  testament  of  Jane  A.  Myrick,  deceased, 
for  the  construction  of  the  will  and  codicil,  and  for  instructions 
as  to  the  distribution  of  the  balance  of  the  estate  in  their  hands. 

Tlie  will,  in  its  second  paragraph,  gives  all  the  property  of 
the  testatrix  to  the  trustees  in  trust  for  certain  specified  objects, 
which  are  enumerated  in  the  ten  clauses  of  this  second  para- 
graph. The  only  clauses  which  need  be  considered  here  are 
clauses  7,  8,  and  10.  Such  parts  of  these  clauses  as  are  applioa- 
ble  to  the  controversy  are  as  follows : 

"  Paragraph  2.  I  do  hereby  give,  devise,  and  bequeath  unto 
the  said  Henry  M.  Bacon,  David  Fales,  and  Mary  E.  Jackson, 
and,  in  case  of  a  vacancy,  to  the  persons  becoming  trustees 
hereunder,  and  to  their  successors,  all  the  property  and  estate, 
real,  personal,  and  mixed,  of  every  kind,  name,  and  nature,  and 
wheresoever  situated,  which  I  may  own  or  in  which  I  may 
have  any  interest  at  or  after  my  decease,  to  be  held  by  them 
and  their  successors  in  trust  only,  and  upon  the  trusts  herein- 
after declared,  to  wit :  *  *  *  Clause  7.  In  trust  to  hold  and 
pay  over  to  such  of  my  own  relatives  and  friends  as  are  herein- 
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after  in  this  clause  named  the  sums  hereinafter  in  this  clause 
specified,  namely :  *  *  *  To  pay  to  my  sister  Melissa  D. 
Blood  the  sum  of  one  thousand  dollars  ($i,ooo),  which  sum  I 
direct  to  be  paid  to  her  in  installments  from  time  to  time  after 
my  death  as  she  asks  for  it.  Also  to  set  apart  and  invest  for 
the  benefit  of  my  sister  Melissa  D.  Blood  the  sum  of  fifteen 
thousand  dollars  ($15,000),  and  pay  the  income  therefrom  semi- 
annually to  my  said  sister  during  her-  natural  life,  and  at  her 
death  to  distribute  said  sum  of  fifteen  tnousand  dollars  ($15,000), 
and  any  income  therefrom  in  their  hands,  to  the  descendants  of 
my  said  sister  in  equal  shares,  per  stirpes  and  not  per  capita.  All 
moneys  and  property  which  I  may  have  heretofore  or  which  I 
may  hereafter  during  my  life  advance,  loan,  or  give  to  my  said 
sister  are  to  be  hers  absolutely,  notwithstanding  the  above  pro- 
vision for  her  benefit.  *  *  *  Qause  8.  In  trust  to  hold  and 
pay  over  to  such  of  the  relatives  and  friends  of  my  late  husband 
as  are  hereinafter  in  this  clause  named  the  sums  hereinafter  in 
this  clause  specified,  namely:  *  *  *  Upon  condition  that 
Norman  B.  Rexford,  of  Blue  Island,  and  his  assigns,  if  any,  or 
his  heirs  and  assigns  if  he  be  not  living,  do,  within  six  months 
after  my  decease,  release  and  convey  to  my  said  trustees,  in  man- 
ner and  form  satisfactory  to  my  said  trustees,  all  interest  and 
claims  of  said  Norman  B.  Rexford,  his  heirs  and  assigns,  in  and 
to  the  undivided  half  part  to  which  my  late  husband  held  a  title 
at  his  death  of  lands  in  the  southwest  quarter  of  section  two  (2), 
township  thirty-seven  (37)  north,  range  twelve  (12)  east,  in 
Palos,  in  said  Cook  county,  I  direct  my  said  trustees,  after  said 
condition  has  been  complied  with,  to  set  apart,  invest,  and  hold 
the  sum  of  ten  thousand  dollars  ($10,000),  and  to  pay  the  in- 
come thereof  semi-annually  to  the  children  of  the  late  Jennie 
Rexford,  formerly  wife  of  said  Norman  B.  Rexford,  or  to  the 
survivor  of  them,  share  and  share  alike.  My  said  trustees  and 
their  successors  in  trust  shall  have  power,  from  time  to  time,  after 
this  bequest  takes  effect,  to  expend  so  much  of  the  principal  of 
said  sum  of  ten  thousand  dollars  ($10,000)  for  the  care,  comfort, 
and  maintenance  of  the  children  of  said  Jennie  Rexford,  or  any 
of  them,  as  the  said  trustees  shall,  in  their  discretion,  deem  best. 
If  said  children  shall  all  die  without  leaving  descendants,  then 
upon  the  death  of  the  survivor  of  said  children  the  remainder  of 
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said  fund  of  ten  thousand  dollars  ($10,000)  shall  become  a  part 
of  my  residuary  estate.  Should  either  one  or  more  of  said  chil- 
dren die,  leaving  descendants,  whether  before  or  after  my  own 
death,  one-fifth  of  that  part  of  said  fund  remaining  unexpended 
shall  be  paid  to  the  descendants  of  each  of  said  deceased  children 
per  stirpes,  thereby  abating  proportionately  the  income  which  the 
surviving  children  shall  receive,  and  the  remainder  of  said  sum 
of  ten  thousand  dollars  ($10,000)  shall  upon  the  death  of  the 
survivor  of  said  children  become  a  part  of  my  residuary  estate. 
*  *  *  Qause  10.  Should  my  estate  and  property  not  be  suf- 
ficient in  amount  or  value  to  satisfy  and  discharge  all  the  devises 
and  bequests  specified  in  the  first  nine  clauses  of  this  the  second 
paragraph  of  my  will,  it  is  my  intention  that  such  devises  and 
bequests  shall  have  priority  in  the  following  order,  namely: 
First,  the  provision  for  the  payment  of  all  my  just  debts,  and  the 
expenses  of  my  funeral,  and  the  costs  of  administration  of  my 
estate;  second,  the  devises  and  bequests  specified  in  clauses  two 
(2),  three  (3),  four  (4),  five  (5), and  six  (6)  hereinabove;  third, 
the  bequests  and  legacies  specified  in  clause  seven  (7)  of  this 
paragraph  of  my  will ;  fourth,  the  bequests  and  legacies  specified 
in  clause  eight  (8)  of  this  paragraph  of  my  will ;  fifth,  the  be- 
quest specified  in  clause  nine  (9)  of  this  paragraph  of  my  will." 

There  was  a  codicil  to  this  will  which  made  a  number  of 
changes  in  the  provisions  of  the  will.    It  is  as  follows : 

*'  I,  Jane  A.  Myrick,  of  Chicago,  Illinois,  having  heretofore 
made  and  published  my  last  will  and  testament,  dated  February 
3,  1892,  which  is  hereto  attached  and  is  made  a  part  hereof,  being 
now  of  sound  mind  and  memory,  do  make,  publish,  and  declare 
the  following  by  way  of  codicil  to  my  said  will,  namely :  I  give, 
devise,  and  bequeath  to  my  adopted  daughter,  Mary  E.  Jackson, 
all  my  real  estate  and  personal  property  in  St.  Joseph  township, 
Berrien  county,  Michigan ;  the  personal  property  to  be  hers  abso- 
lutely, and  the  real  estate  to  be  used  and  enjoyed  by  her  for  and 
during  her  natural  life,  and  after  her  death  to  go  and  belong  to 
her  four  children,  Lillian,  Jennie,  Anna,  and  Mary,  in  equal 
shares,  absolutely.  This  provision  to  be  in  addition  to  all  other 
provisions  in  my  said  will  for  my  said  adopted  daughter  and  her 
children ;  and  it  is  my  will  that  the  above  property  pass  direct  to 
her  and  her  children,  and  not  to  my  trustees  under  the  will.    I 
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hereby  reduce  the  bequest  in  trust  for  my  sister  Melissa  D.  Blood, 
mentioned  in  clause  7  of  paragraph  2  of  my  said  will,  to  the  sum 
of  $10,000,  and  authorize  my  trustees  for  the  time  being  to  use 
part  of  the  principal  of  the  fund,  from  time  to  time,  for  the  sup- 
port and  comfort  of  my  said  sister,  in  addition  to  the  income,  as 
they  may  deem  necessary.  I  hereby  revoke  the  bequest  to  Mary 
J.  Hill  mentioned  in  said  clause  7,  and  reduce  the  bequest  to 
Eliza  Hill,  in  said  clause  mentioned,  to  $1,500.  I  increase  the 
bequest  to  Louisa  M.  Myrick  so  that  it  shall  be  $5,000,  and  I  re- 
voke the  bequest  of  $300  to  Pamelia  Boss.  I  hereby  revoke  the 
following  bequests  contained  in  clause  8  of  said  paragraph  2  of 
my  said  last  will,  namely :  The  bequests  to  Jennie  and  Mary, 
daughters  of  Lucy  Ann  Shantell ;  the  bequests  to  the  children  of 
Mrs.  Sally  Baldwin ;  the  bequests  to  the  children  of  the  late  Wil- 
lard  B.  Smith ;  the  bequest  to  the  daughters  of  Lucius  O.  Myrick ; 
the  bequest  in  trust  for  the  children  of  the  late  Jennie  Rexford, 
wife  of  Norman  B.  Rexford;  the  bequest  to  Merrill  Kyle;  the 
bequest  to  the  children  of  the  late  Mrs.  Lucy  Bentley;  and  I 
hereby  reduce  the  bequest  to  Marcus  Baldwin,  mentioned  in  said 
clause  8,  to  two  thousand  dollars  ($2,000) ;  and  I  also  reduce  the 
bequest  to  Mrs.  Amelia  Duntley,  mentioned  in  said  clause  8,  to 
three  thousand  dollars  ($3,000) ;  and  I  also  reduce  the  bequest 
to  Orrin  Kyle  from  $1,500  to  one  thousand  dollars  ($1,000).  I 
hereby  give,  devise,  and  bequeath  to  the  children  of  the  late  Jennie 
Rexford,  formerly  wife  of  Norman  B.  Rexford,  who  shall  be 
living  at  my  death,  the  lands  belonging  to  me  in  section  2,  town 
37,  in  Palos,  Cook  county,  Illinois,  and  other  property  to  be 
selected  by  my  executors  of  the  value  of  $5,000, —  such  valuation 
to  be  made  by  my  executors  and  fixed  by  them,  or  by  my  trustee, 
—  or  my  said  trustees  may  pay  money  for  said  $5,000  instead  of 
other  property,  if  they  shall  deem  best.  Witness  my  hand  and 
seal  this  tenth  day  of  June,  A.  D.  1896.  Jane  A.  Myrick.  [Seal.]" 
The  appellees,  who  were  also  executors  of  the  will,  adminis- 
tered the  estate  in  so  far  that  they  complied  with  clauses  2,  3,  4, 
5,  and  6  of  the  second  paragraph  of  the  will.  The  property  and 
assets  of  the  estate  remaining  in  the  hands  of  the  trustees  appli- 
cable to  the  execution  of  the  trusts  created  by  clauses  7,  8,  and  9 
of  the  second  paragraph  of  the  will,  and  by  the  provisions  in  the 
codicil  for  the  children  of  Jennie  Rexford,  were  found  by  the 
Vol.  VII  — 33 
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court  not  to  exceed  in  value  the  sum  of  $24,000.  The  total 
amount  disposed  of  by  the  testatrix  under  clause  7,  as  changed 
by  the  codicil,  would  amount  to  $75,300,  and  under  clause  8  to 
$50,500,  so  that  there  is  not  a  sufficient  amount  left  to  pay  more 
than  one-third  of  the  gifts  under  clause  7. 

At  the  time  of  the  testatrix's  death  there  were  living  five  chil- 
dren of  Jennie  Rexford,  two  of  whom  have  since  died  intestate, 
leaving,  them  surviving,  their  father,  Norman  B.  Rexford,  and 
their  brothers,  Charles  Barton  Rexford  and  Frederick  Kyle  Rex- 
ford, and  their  sister,  Susan  Florence  Rexford,  as  their  heirs-at- 
law  and  next  of  kin,  the  appellants.  The  father  was  appointed 
administrator  of  the  estates  of  his  deceased  children,  and  as  such 
filed  a  petition  in  the  Probate  Court  to  compel  appellees,  as  ex- 
ecutors of  the  estate  of  Jane  A.  Myrick,  deceased,  to  comply  with 
the  terms  of  the  codicil  in  reference  to  the  Rexford  children, 
claiming  that  the  gift  of  the  land  was  not  subject  to  the  trust 
provisions  in  the  will,  and  that  the  rule  of  preferences  in  clause  10 
did  not  apply.  The  petition  was  denied,  and  an  appeal  taken  to 
the  Circuit  Court,  but  the  further  prosecution  thereof  was  en- 
joined in  this  suit.  Melissa  D.  Blood  also  petitioned  the  Probate 
Court  for  an  order  compelling  appellees  to  surrender  to  her  the 
notes  and  mortgages  given  by  her  to  the  testatrix  prior  to  her 
death,  which  petition  was  allowed,  and  appellees  were  ordered  to 
surrender  said  notes  and  mortgages  to  her  upon  the  payment  to 
them  of  their  expenses  on  account  of  the  property  mortgaged. 
From  this  order  appellees  took  an  appeal  to  the  Circuit  Court. 

To  settle  all  the  questions  arising  on  these  petitions,  and  some 
other  matters,  appellees  filed  their  bill  herein,  setting  up  the 
claims  of  the  various  parties.  They  have  been  discharged  by  the 
Probate  Court  as  executors,  and  hold  the  title  to  the  remaining 
undistributed  portion  of  the  estate  as  trustees.  The  Circuit  Court 
decreed  that  the  provisions  in  the  codicil  for  the  benefit  of  the 
Rexford  children  were  subject  to  the  scheme  of  preferences  in 
clause  10,  that  the  trustees  took  title  to  the  property  therein 
named,  and  that,  as  there  was  a  deficiency  of  assets,  and  nothing 
left  for  distribution  to  beneficiaries  under  clause  8,  the  Rexfords 
were  entitled  to  nothing  under  the  will  and  codicil.  In  reference 
to  the  provisions  for  Melissa  D.  Blood,  the  court  found  that  the 
gift  of  $1,000  was  governed  by  clause  10,  and  had  no  priority  over 
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the  other  beneficiaries  in  clause  7,  and  should  abate  pro  rata  with 
them;  that  the  note  and  mortgages  of  Melissa  D.  Blood  in  the 
hands  of  the  trustees  were  not  a  part  of  the  estate  given  to  the 
trustees,  but  should  be  turned  over  to  her.  Appellees  have  already 
paid  Mrs.  Blood  $800  on  her  legacy.  They  have  assigned  numer- 
ous cross-errors. 

Runyan  &  Runyan,  for  appellants 

George  M,  Wilson  {Henry  M,  Bacon,  of  counsel),  for  appel- 
lees. 

William  Lathrop  Moss,  guardian  ad  litem. 

Carter,  J.  (after  stating  the  facts). —  As  far  as  appellants  are 
concerned,  the  only  question  to  be  determined  here  is  whether 
the  gifts  in  the  codicil  to  the  Rexford  children  are  absolute  and 
unconditional,  or  whether  they  are  subject  to  the  rule  of  pref- 
erences established  by  the  testatrix  in  clause  10  of  the  will. 
According  to  this  rule,  all  gifts  in  clauses  2  to  6,  inclusive,  are 
to  be  first  fully  met.  Then  follow  in  order  those  in  clauses  7,  8, 
and  9.  The  gifts  to  the  Rexford  children  are  in  clause  8.  The 
gifts  in  clause  7  are  more  than  enough  to  exhaust  the  remainder 
of  the  assets.  So,  unless  it  can  be  determined  that  the  provisions 
of  the  codicil  as  to  the  Rexford  children  are  not  subject  to  the 
provisions  of  clause  10,  there  will  be  nothing  for  the  gifts  to  the 
Rexfords  to  operate  on.  The  codicil  in  express  and  apt  terms 
revokes  the  bequest  in  trust  for  the  children  of  the  late  Jennie 
Rexford,  and  then  gives  them  (using  the  language  of  the  codicil) 
"  the  lands  belonging  to  me  in  section  2,  town  37,  in  Palos,  Cook 
county,  Illinois,  and  other  property  to  be  selected  by  my  executors 
of  the  value  of  $5,000, —  such  valuation  to  be  made  by  my  execu- 
tors and  fixed  by  them, —  or  by  my  trustees,  or  my  said  trustees 
may  pay  money  for  said  $5,000  instead  of  other  property,  if  they 
shall  deem  best."  It  will  be  noticed  that  the  gift  to  the  trustees 
in  paragraph  2  of  the  will  is  as  comprehensive  as  language  can 
make  it,  of  all  the  property  and  estate  of  the  testatrix, —  all  to 
be  in  trust,  however,  upon  the  trusts  declared  in  the  will.  It  is 
contended  by  appellants  that  the  language  of ,  the   codicil   in 
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reference  to  the  Rexford  gifts  is  at  variance  with  this  language 
of  the  will,  and,  as  both  cannot  stand,  the  latter  must  prevail,  as 
being  the  latest  expression  of  the  testatrix's  will. 

The  cardinal  doctrine  in  the  interpretation  of  wills  is  to  ascer- 
tain the  testator's  intention.  If  the  intention  as  expressed  in  one 
part  of  the  will  can  be  carried  out  without  doing  violence  to  the 
language  of  the  will  in  another  part,  it  is  the  duty  of  the  court  to 
so  construe  the  will  as  to  give  all  parts  of  the  will  effect.  This 
principle  is  so  elementary  that  it  is  unnecessary  to  refer  to  authori- 
ties. It  is  plain  that  the  testatrix  intended  all  of  her  property  to 
vest  in  her  trustees.  It  is  also  plain  that  she  had  a  very  definite 
and  well-defined  scheme  of  preferences.  The  beneficiaries  in 
clauses  3,  4,  5,  and  6  are  her  daughter  and  her  daughter's  children. 
These  are  to  be  paid  first.  The  beneficiaries  in  clause  7  are  her 
own  relatives  and  friends.  They  are  to  be  paid  next.  The  bene- 
ficiaries in  clause  8  are  her  husband's  relatives  and  friends.  They 
come  next  in  the  order  of  payment.  Last  of  all  comes  the  Qiicago 
Orphan  Asylum,  in  clause  9.  If  the  estate  was  not  sufficient  to 
pay  all,  it  will  be  seen  that  her  own  friends  and  relatives  were  to 
be  preferred  to  her  husband's  friends  and  relatives.  Where  the 
testatrix  has  laid  down  and  carried  out  a  consistent  scheme  of 
distribution  throughout,  it  will  not  be  disturbed  by  the  courts 
unless  they  are  compelled  to  do  so  by  the  very  terms  of  the  will 
or  codicil.  The  codicil  makes  many  changes  in  the  provisions  of 
the  will.  It  first  makes  an  additional  gift  of  real  and  personal 
property  to  the  daughter,  adding  to  this  gift  the  words,  "  It  is 
my  will  that  the  above  property  pass  direct  to  her  and  her  chil- 
dren, and  not  to  my  trustees  under  the  will"  Then  follow  changes 
in  clause  7,  and  then  changes  in  clause  8.  After  making  these 
changes  in  clause  8,  follows  the  gift  to  the  Rexfords,  but  without 
any  direction  that  this  property  shall  pass  directly  to  them  and 
not  to  the  trustees  under  the  will.  There  would  be  no  incon- 
sistency in  this  property  passing  to  the  trustees,  to  be  by  them 
held  and  administered  until  such  time  as  they  would,  by  the  terms 
of  the  will,  be  called  on  to  transfer  the  same  to  the  beneficiaries. 
In  Jenks  v.  Jackson  (127  111.  341,  20  N.  E.  65),  it  was  held  that 
there  was  a  gift  in  trust  of  all  of  a  certain  property  to  the  trustee, 
to  be  held  by  him  until  he  had  set  apart  and  allotted  this  property 
to  the  beneficiaries,  and  that  then  the  title  passed  to  the  bene- 
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ficiaries  or  to  their  special  trustees.  It  was  said  in  this  case  (page 
350,  127  111.,  page  66,  20  N.  E.)  :  "  The  rule  which  controls  all 
others  in  the  interpretation  of  wills  is  that  the  intention  of  the 
testator  or  testatrix,  to  be  gathered  from  the  entire  will,  must 
govern.  Such  intention  is  not  to  be  ascertained  from  any  par- 
ticular word  or  expression  used  in  the  instrument,  but  is  to  be 
collected  from  all  the  words  and  all  the  provisions  considered  as 
a  whole.  At  the  same  time,  if  it  is  possible,  full  effect  must  be 
given  to  every  word  and  every  clause  of  the  will.  The  rejection 
of  one  clause  to  uphold  another  is  a  desperate  remedy,  to  be  re- 
sorted to  only  in  case  of  necessity.  While,  where  two  clauses  are 
diametrically  opposed  to  each  other»and  are  wholly  irreconcilable,, 
the  later  must  prevail,  on  the  presumption  it  was  intended  to 
modify  or  abrogate  the  former  provision,  yet  such  later  clause, 
if  such  a  construction  can  fairly  be  given  it,  should  be  deemed  to 
affirm,  and  not  to  contradict,  the  earlier  clause.  So,  also,  while 
the  general  rule  is  that  words  used  in  one  part  of  a  will  must  be 
understood  in  the  same  sense  when  used  elsewhere  in  the  same 
instrument,  yet  where  there  is  something  in  the  context  which 
makes  a  different  meaning  imperative,  as  that  otherwise  the  actual 
intention  of  the  testator  or  testatrix  would  be  defeated,  or  a  prior 
provision  expressed  in  clear  and  decisive  terms  would  be  rendered 
inoperative,  the  courts  will  presume  such  words  were  used  in  dif- 
ferent senses,  when  such  different  senses  are  not  strained  or  un- 
natural, do  no  violence  to  the  language  used,  lead  to  a  reasonable 
conclusion,  and  harmonize  otherwise  inconsistent  provisions."  It 
is  clear  that  the  gift  to  the  Rexfords  in  the  codicil  was  in  lieu  of 
the  one  in  the  will  revoked  by  the  same  codicil.  A  legacy  given 
in  addition  to  or  in  lieu  of  a  previous  legacy  to  the  same  legatee 
is  generally  subject  to  the  same  conditions  as  the  previous  legacy 
with  respect  to  vesting,  the  fund  out  of  which  it  is  payable,  etc., 
unless  a  different  intent  appears.  (18  Am.  &  Eng.  Encyc.  of 
Law  [2d  ed.],  730.)  That  the  testatrix  knew  how  to  take  a  gift 
out  of  the  general  scheme  of  the  will  is  plainly  shown  by  the 
additional  gift  to  her  daughter  Mary  E.  Jackson  in  the  codicil, 
by  the  words :  "  It  is  my  will  that  the  above  property  pass  direct 
to  her,  and  her  children,  and  not  to  my  trustees  under  the  will." 
No  such  words  are  found  in  the  gift  to  the  Rexfords.  It  is  true, 
the  gift  begins  with  the  words,  "  I  give,  devise,  and  bequeath,'* 
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but  so  does  the  gift  to  Mary  E.  Jackson ;  and  no  conclusion  can, 
-we  think,  be  drawn  from  these  words  which  would  exempt  the 
gift  from  the  general  scheme  of  the  will.  If  the  testatrix  had  in- 
tended to  make  the  Rexford  gift  absolute  and  unconditional,  the 
other  parts  of  the  codicil  show  that  she  knew  how  to  do  it. 
Neither  can  the  fact  that  the  devise  of  the  land  is  specific  avail 
the  appellants  anything.  The  property,  funds,  and  assets  are  ex- 
hausted before  the  beneficiaries  under  clause  8  are  in  a  position 
to  have  preferences  among  themselves.  If  it  were  a  question  of 
preference  only  as  between  distributees  under  clause  8,  such 
specific  devise  might  be  effective. 

The  cross-errors  assigned^by  appellees  are  in  regard  to  the 
disposition  made  by  the  court  in  relation  to  the  interests  of 
Melissa  D.  Blood.  One  of  the  bequests  of  clause  7  is :  "  To  pay 
my  sister  Melissa  D.  Blood  the  sum  of  $1,000,  which  sum  I  direct 
to  be  paid  her  in  installments  from  time  to  time  after  my  death 
as  she  asks  for  it."  There  is  no  provision  anywhere  in  the  will 
making  this  gift  preferential  to  any  others  given  in  the  same 
clause,  and  the  natural  inference  would  be  that  all  of  the  gifts  in 
this  clause,  in  case  of  any  deficiency  of  assets,  would  have  to  abate 
proportionately,  including  this  gift  to  Mrs.  Blood.  But  it  is  con- 
tended that  the  words,  "  to  be  paid  her  in  installments  from  time 
to  time  after  my  death  as  she  asks  for  it,"  indicate  a  preference 
over  the  other  gifts  in  this  clause.  In  the  third  paragraph  of  the 
will  the  testatrix  provides  that  the  various  legacies  and  bequests 
shall  be  paid  as  soon  as  possible,  but  delay  in  making  payment 
shall  not  postpone  the  vesting  of  the  same,  and  that  no  legacy 
shall  bear  interest,  except  those  given  in  trust.  This  legacy  to 
Mrs.  Blood  is  payable  to  her  "  as  she  asks  for  it,"  and  not  "  as 
soon  as  possible,"  as  the  others  are.  The  time  of  the  payment  of 
this  legacy  is  to  be  determined  by  the  beneficiary.  The  time  of 
the  payment  of  the  others  is  at  the  convenience  of  the  trustees. 
We  do  not  think  that  this  indicates  a  preference.  The  third  sec- 
tion of  the  tenth  clause  gives  no  intimation  of  any  preference 
among  the  donees  in  that  clause. 

Appellees  further  contend  that  the  notes  and  mortgages  of  Mrs. 
Blood  to  the  testatrix  that  came  to  their  hands  as  executors  were 
part  of  the  estate  comprehended  in  the  general  gift  of  the  estate 
to  the  trustees,  and  that  the  gift  of  them  to  Mrs.  Blood  should 
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abate  proportionately,  the  same  as  the  other  gifts  in  clause  7. 
The  language  of  the  will  is :  "All  moneys  and  property  which  I 
may  have  heretofore  or  which  I  may  hereafter  during  my  life 
advance,  loan,  or  give  to  my  said  sister  are  to  be  hers  absolutely, 
notwithstanding  the  above  provision  for  her  benefit."  This  was  a 
declaration  by  the  testatrix  that  what  she  had  already  given  her 
sister,  or  would  yet  give  her  before  her  own  death,  was  to  be  hers 
absolutely,  notwithstanding  the  generous  provision  she  had  just 
made  for  her  benefit,  in  giving  her  the  income  of  $15,000  for  life. 
This  was  a  confirmation  of  all  ante-mortem  gifts  and  an  absolute 
gift  of  all  loans.  We  think  this  gift  was  a  specific  legacy,  being 
a  gift  of  a  specific  part  of  the  testatrix's  estate,  identified  and 
distinguished  from  all  other  things  of  the  same  kind,  and  which 
could  only  be  satisfied  by  the  delivery  of  the  particular  thing; 
that  is,  the  notes  and  mortgages  representing  such  loans.  (18 
Am.  &  Eng.  Encyc.  of  Law  [2d  ed.],  714.)  Specific  legacies  do 
not  abate  in  favor  of  general  legacies.  This  is  the  only  specific 
legacy  in  clause  7,  all  the  others  being  general,  and  it  should  not 
be  held  to  abate  in  the  same  proportion  as  such  general  legacies 
given  under  the  same  clause. 

Appellants  advanced  Mrs.  Blood  $800  from  time  to  time  on 
her  legacy  of  $1,000,  as  she  asked  for  it.  They  claim  that  this 
sum  should  have  been  allowed  them,  as  they  paid  it  out  in  the 
utmost  good  faith,  not  knowing  that  there  would  be  a  deficiency 
of  assets  until  after  the  sale  of  the  real  estate  of  the  testatrix 
showed  a  great  shrinkage  in  values.  The  codicil,  in  reducing  the 
bequest  in  trust  for  Mrs.  Blood  to  $10,000,  authorizes  the  trustees 
to  use  part  of  the  principal  of  that  fund,  from  time  to  time,  for 
her  support  and  comfort,  in  addition  to  the  income,  as  they  may 
deem  necessary.  Taking  all  the  equities  of  the  case  into  con- 
sideration, we  are  of  the  opinion  that  the  Circuit  Court  should 
have  allowed  appellees  so  much  of  this  amount  as  they  may  have 
overpaid  Mrs.  Blood  on  the  assumption  the  estate  would  be 
sufficient  to  pay  out  the  gifts  in  clause  7  in  full,  and  charged  the 
same  on  the  trust  fund  of  $10,000  created  for  her  benefit.  The 
cross-errors  of  appellees  are  to  this  extent  held  to  be  well  assigned, 
and  the  decree  is  to  this  extent  reversed,  but  is  in  all  other  respects 
affirmed. 

Affirmed  in  part,  and  in  part  reversed. 
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GUDDEN  VS,  GuDDEN'S  ESTATE. 

[Supreme  Court  of  Wisconsin,  Feb.  i8,  1902;  113  Wis.  297,  89  N.  W.  in.] 

Loan  to  Husband  by  Wife  —  Amount  —  Evidence  —  Suffi- 
ciency —  Limitations  —  Trial  by  Court. 

1.  In  an  action  tried  by  the  court,  the  erroneous  admission  of  evidence 

will  not  work  reversal,  if  the  findings  are  supported  by  sufficient 
competent  evidence. 

2.  Claimant,   when   she  married  testator,   had  $3*200  in  money  and  se- 

curities, in  her  own  right.  A  witness  to  the  marriage  ceremony,  and 
to  an  antenuptial  contract  then  executed  (its  loss  having  been  suffi- 
ciently established),  testified  that  he  read  it,  or  heard  it  read,  and 
that  it  recited  that  claimant  had  loaned  to  or  left  with  testator  cer- 
tain money  (the  amount  witness  did  not  remember),  and  provided 
that  he  should  pay  interest  thereon,  etc.  Held  to  sufficiently  estab- 
lish a  loan  to  testator  of  certain  money;  the  amount,  only,  being 
left  in  doubt. 

3.  Claimant,  when  she  married  testator,  in  1880,  had  $3,200  in  her  own 

right,  and  loaned  a  considerable  part  thereof  to  him.  In  1889  tes- 
tator turned  over  to  her  notes  and  mortgages  amounting  on  their 
face  to  that  sum,  apparently  in  pa3rment  of  a  debt.  In  1887  claim- 
ant joined  with  testator  in  a  deed  of  their  farm  to  his  children, 
which  reserved  a  life  estate  in  claimant,  and  required  them  to  pay 
her  $180  annually  during  life  (6  per  cent,  on  $3,000).  In  May,  1889, 
a  second  deed  was  executed,  annulling  the  first,  and  reciting  that  the 
conditions  therein  mentioned  were  based  on  a  marriage  contract 
In  a  suit  by  claimant,  attacking  this  last  deed,  the  administrator  sub- 
mitted certain  findings  which  he  deemed  proved, —  one  of  them  to 
the  effect  that  claimant  gave  testator  about  $3,000  to  keep  as  her 
own,  on  an  agreement  to  pay  interest  annually.  Held  to  sustain 
a  finding  that  the  amount  loaned  was  $3,200,  and  that  a  claim  for 
unpaid  interest  on  such  sum  was  properly  allowed. 

4.  Limitations  do  not  run  against  a  wife,  as  between  herself  and  hus- 

band, so  as  to  bar  her  claim  against  his  estate  for  money  loaned  to 
him. 

Appeal  from  Circuit  Court,  Waupaca  county ;  Chas.  M.  Webb, 
Judge. 

Proceeding  to  settle  the  estate  of  William  Gudden,  deceased. 
From  a  judgment  of  the  Circuit  Court  reversing  an  order  in  the 
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County  Court  disallowing  the  claim  of  Anna  Gudden,  the  ad- 
ministrator appeals. 
Affirmed. 

This  is  a  claim  against  the  estate  of  William  Gudden,  deceased, 
made  by  Anna  Gudden,  his  widow.  It  appears  that  in  May,  1880, 
William  Gudden,  a  widower,  fifty-nine  years  of  age,  married  the 
claimant,  she  being  then  twenty-one  years  his  junior.  The  de- 
ceased had  at  that  time  two  adult  children  by  a  former  marriage, 
Adelheid  Linde  and  B.  C.  Gudden,  who  lived  in  Oshkosh;  the 
deceased  himself  lived  upon  a  valuable  farm  which  he  owned  in 
Winnebago  county,  Wisconsin.  William  Gudden  died  September 
17,  1898,  at  the  age  of  seventy-seven  years.  The  claimant  here 
alleges  that  at  the  time  of  her  marriage  to  William  Gudden  she 
loaned  or  deposited  with  him  $3,200  in  money  and  securities,  and 
that  the  deceased  gave  her  a  written  contract  by  which  he  agreed 
to  pay  her  interest  annually  thereon,  beside  giving  her  the  use  oi 
the  farm  for  her  life.  She  further  claims  that  he  never  paid  her 
any  interest  upon  said  loan,  and  that  on  the  ist  day  of  June,  1889, 
he  returned  to  her  the  principal  thereof  in  the  form  of  two  notes 
and  accompanying  mortgages,  of  the  face  value  of  $3,200,  but 
without  any  written  transfer  or  assignment  thereof;  that  in  1890 
he  collected  and  received  the  year's  interest  on  said  last-named 
notes  and  mortgages,  amounting  to  $192;  and  that  he  never  paid 
her  any  interest  on  the  money  loaned,  nor  did  he  turn  over  to  her 
the  said  $192, —  and  this  claim  was  filed  against  his  estate  to  re- 
cover these  sums.  The  answer  of  the  administrator,  after  a  gen- 
eral denial,  pleads  the  Statute  of  Limitations,  payment,  and  an 
accord  and  satisfaction.  The  claim  was  disallowed  by  the  County 
Court  of  Winnebago  county,  whereupon  the  plaintiff  appealed  to 
the  Circuit  Court,  and  thereafter  change  of  venue  was  taken,  and 
the  action  was  tried  by  the  court  with  a  jury.  The  court  found, 
in  substance,  in  accordance  with  the  plaintiff's  contention,  to  wit, 
that  the  plaintiff  loaned  William  Gudden  $3,200  at  the  time  of  her 
marriage,  and  that  William  Gudden  then  agreed  to  pay  her  in- 
terest thereon  at  the  legal  rate,  by  written  contract,  and  that  he 
never  paid  her  any  interest  thereon;  that  he  collected  said  sum 
of  $192  belonging  to  the  plaintiff,  and  never  paid  her  the  same ; 
and  that  there  was  due  from  his  estate  to  the  plaintiff  the  interest 
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that  had  accrued  on  said  $3,200  loaned,  together  with  said  sum  of 
$192,  amounting  in  all  to  the  sum  of  $1,667.28.  Judgment  for 
said  sum  in  favor  of  the  claimant,  with  interest  thereon  from  the 
time  of  the  filing  of  the  claim  in  the  County  Court,  was  rendered, 
and  the  administrator  appeals. 

Hume,  Oellerich   &  Jackson,  for  appellant. 

Barbers  &  Beglinger,  for  respondent. 

WiNSLOW,  J.  (after  stating  the  facts). —  The  only  question  of 
importance  presented  in  this  case  is  whether  the  findings  of  fact 
are  supported  by  competent  and  sufficient  evidence.  If  they  are 
so  supported,  they  confessedly  are  amply  sufficient  to  support  the 
judgment.  The  trial  being  had  before  the  court,  the  rules  of  evi- 
dence were  not  strictly  enforced,  and  the  claimant  was  allowed  to 
testify,  under  reserved  rules,  to  transactions  with  her  deceased 
husband,  plainly  in  violation  of  the  terms  of  section  4069,  Revised 
Statutes  1898.  While  this  testimony  was  admitted  for  the  time 
being,  it  appears  affirmatively  by  the  opinion  of  the  trial  judge 
that  he  entirely  excluded  it  in  his  consideration  of  the  case.  He 
says  on  this  subject :  "  Much  of  the  testimony  of  the  claimant 
received  on  the  trial  is  believed  to  be  clearly  incompetent,  under 
section  4069,  Rev.  Stat.  1898,  viz.,  such  as  relates  to  trans- 
actions and  communications  between  her  husband  and  herself 
concerning  the  terms  and  conditions  of  the  alleged  antenuptial 
contract;  the  loaning  of  money  by  her  to  him;  his  subsequent 
promises  to  pay  the  same,  or  interest  thereon ;  his  promises,  made 
to  her,  to  have  certain  papers  recorded,  and  to  do  other  acts  re- 
ferred to  by  her  in  her  testimony.  All  such  evidence  has  been 
disregarded,  or  intended  so  to  be,  in  reaching  the  conclusion  here 
expressed."  It  is  familiar  law  that,  in  the  case  of  an  action  tried 
by  the  court,  the  erroneous  admission  of  evidence  will  not  work  a 
reversal,  if  the  findings  are  supported  by  sufficient  competent  evi- 
dence; and  we  shall,  in  our  examination  of  the  case,  reject  the 
incompetent  evidence  referred  to  in  the  foregoing  extract  from  the 
opinion  of  the  trial  judge,  and  determine  whether  there  is  suf- 
ficient competent  evidence  to  sustain  the  findings. 

As  to  the  fact  that  the  claimant  had  $3,200,  in  money  and 
securities,  in  her  own  right,  just  previous  to  her  marriage  with 
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the  deceased,  the  claimant's  evidence  is  entirely  competent.  She 
testifies  to  this  fact  fully  and  positively,  and  relates  how  she  ac- 
quired it.  She  says  that  she  received  $800  from  her  father's 
estate,  and  got  the  balance  by  teaching  school  for  nineteen  years. 
There  is  absolutely  nothing  in  the  case  to  throw  even  a  doubt 
upon  the  fact  of  the  claimant's  possession  of  this  sum  before  her 
marriage.  It  seems  to  be,  in  substance,  admitted  by  B.  C.  Gud- 
den  and  Miss  Linde,  who  are  the  real  parties  in  interest  adversely 
to  the  claimant ;  but  the  claim  is  that  there  is  no  proof  showing 
how  much  of  this  sum  was  turned  over  to  the  deceased,  and, 
further,  that  whatever  amount  was  turned  over  was  given  by  the 
claimant  to  the  deceased  after  her  marriage,  and  not  loaned  at  the 
time  of  the  marriage.  It  must  be  admitted  that  no  witness 
swears  directly  that  the  claimant  turned  over  $3,200  to  the 
deceased  at  the  time  of  the  marriage.  The  fact,  if  established 
at  all,  is  established  by  circumstances,  rather  than  by  direct 
evidence.  There  is  direct  proof,  however,  that  some  sum  was 
turned  over;  that  it  was  a  loan  bearing  interest,  and  not  a  gift; 
and  that  it  was  of  sufficient  size  and  importance  to  call  for  the 
execution  of  a  lengthy,  written  contract,  which  seems  to  have 
disappeared.  After  showing  by  the  claimant  that  she  never  had 
possession  of  any  marriage  contract,  and  after  notifying  the  oppo- 
site side  to  produce  the  same,  without  result,  the  claimant  was 
allowed  to  introduce  the  evidence  of  one  Rahte  as  to  the  execution 
and  contents  of  the  contract.  The  substance  of  Rahte's  testi- 
mony is  thus  correctly  stated  by  the  trial  judge :  "  The  witness 
Rahte  was  a  witness  to  the  marriage  ceremony.  Another  was 
present,  but  his  identity  and  whereabouts  are  unknown.  The 
magistrate  who  performed  the  marriage  service  is  dead.  Rahte 
swears  that  an  antenuptial  contract  had  been  prepared  in  duplicate, 
and  that  the  same  was  executed  immediately  after  the  marriage 
by  the  deceased  and  the  claimant ;  that  he  signed  it  as  a  witness, 
and  read  it,  or  heard  it  read.  He  swears  that  it  recited  that 
claimant  had  loaned  to  or  left  with  Dr.  Gudden  an  amount  of 
money,  the  amount  of  which  he  does  not  remember ;  that  it  pro- 
vided that  Dr.  Gudden  should  pay  interest  annually  on  such 
money;  and  that  the  claimant  should  have  the  use  during  her  life 
of  Dr.  Gudden's  farm.  This  testimony  is  competent,  the  loss  of 
the  written  contract  having  been  sufficiently  shown.    The  witness 
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seems  to  be  intelligent  and  disinterested.  His  testimony  is  un- 
contradicted. It,  therefore,  sufficiently  establishes  that  the  claim- 
ant deposited  with  or  loaned  money  to  her  husband,  upon  which 
it  was  agreed  that  she  was  to  receive  from  him  annual  interest." 
This  leaves  the  amount  of  the  loan  as  the  only  subject  in  doubt, 
and  here  is  the  real  stress  of  the  case  on  this  appeal.  We  think, 
however,  that  the  finding  of  the  trial  court  on  this  subject  cannot 
be  said  to  be  against  the  clear  preponderance  of  the  evidence. 
Starting  with  the  clearly-proven  fact  that  some  considerable  sum 
was  loaned  by  the  claimant  to  her  husband,  upon  which  he  agreed 
to  pay  interest,  the  circumstances  which  tend  to  fix  that  sum  at 
$3,200  seem  quite  persuasive.  In  the  first  place,  this  was  the 
amount  of  the  moneys  and  securities  which  the  claimant  owned  at 
the  time  of  her  marriage.  It  does  not  appear  that  she  received 
any  interest  on  any  of  that  sum  from  the  time  of  her  marriage 
up  to  the  time  she  received  interest  on  the  notes  and  mortgages 
in  1891.  In  1889  the  deceased  turned  over  to  her  notes  and  mort- 
gages amounting  at  their  face  value  to  $3,200,  apparently  as  the 
payment  of  a  debt,  but  with  no  agreement  shown  that  it  was  re- 
ceived in  full  discharge  or  satisfaction  of  the  claimant's  demand. 
On  January  6,  1887,  the  claimant  joined  with  her  husband  in  the 
execution  of  a  deed  of  the  farm  to  the  two  children  of  the  de- 
ceased, B.  C.  Gudden  and  Adelheid  Linde,  in  which  there  was 
this  reservation  "  that  Mrs.  Anna  Gudden  shall  have  full  control 
of  above  land,  with  all  personal  property  thereto  belonging,  during 
her  lifetime,  and  that  said  second  party  shall  pay  annually  to 
Anna  Gudden  one  hundred  and  eighty  dollars  during  her  natural 
life,  which  said  life  estate  and  the  annual  payment  above  men- 
tioned shall  be  a  lien  on  said  property."  It  is  significant  that  the 
annuity  here  agreed  to  be  paid  is  just  6  per  cent,  upon  $3,000.  In 
May,  1889,  however,  another  deed  was  made  by  deceased  and  his 
wife  to  B.  C.  Gudden  and  Adelheid  Linde  of  the  same  farm,  which 
was  absolute  in  its  terms,  and  contained  this  provision :  "  This 
deed  is  given  to  annul  a  former  deed  made  out  January  6th,  1887, 
by  Mr.  Theodore  Frentz.  The  conditions  therein  mentioned  were 
based  upon  a  marriage  contract  between  Anna  Zweifel,  now  Anna 
Gudden,  and  William  Gudden.  With  this  instrument  are  all 
stipulations  and  agreements  made  by  first  parties,  and  also  ob- 
ligations by  second  parties,  in  deed  of  January  6th,  1887,  revoked 
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and  renounced."  This  latter  deed  was  the  deed  which  was  un- 
successfully attacked  by  the  claimant  in  Linde  v.  Gudden  (109 
Wis.  326,  85  N.  W.  323),  as  never  having  been  executed  by  her. 
While  the  decision  in  that  case  was  adverse  to  the  claimant,  it  is 
very  clear  that  the  two  deeds,  taken  together,  go  far  to  sustain  her 
present  contention.  The  recitals  of  the  second  deed  are  a  de- 
liberate admission  by  the  deceased  that  there  was  a  marriage  con- 
tract. They  also  show  that  the  agreements  of  the  first  deed  that 
she  was  to  receive  $180  per  year  by  way  of  annuity  were  based 
upon  the  obligations  of  that  contract.  In  addition  to  these  facts, 
it  appears  from  the  record  that  the  administrator  submitted  to 
the  court  a  number  of  findings  of  facts,  which  he  stated  that  "  he 
deemed  proved  in  this  action,"  and  among  these  findings  was  one 
to  the  effect  that  some  time  in  the  year  1880,  after  the  marriage, 
Anna  Gudden  gave  her  husband,  to  keep  as  her  own,  about  $3,000, 
upon  an  agreement  to  pay  her  interest  thereon  annually.  While 
we  are  not  to  be  understood  as  holding  for  a  moment  that  such  a 
request  would  have  any  effect  as  an  admission  against  the  estate, 
the  fact  is  significant  as  showing  what  the  claims  of  both  parties 
actually  were  in  the  trial  court  upon  the  question  of  the  amount 
advanced  by  the  claimant  to  her  husband.  Taking  all  the  facts 
in  evidence,  we  cannot  see  our  way  clear  to  reverse  the  findings 
of  the  trial  court.  The  better  opportunities  of  the  court  to  de- 
termine the  facts,  especially  when  complicated  and  somewhat 
obscure,  have  so  often  been  commented  upon,  that  it  is  unneces- 
sary to  dwell  upon  them. 

No  grounds  are  perceived  why  the  claim  should  be  held  barred 
by  laches,  and,  under  repeated  rulings  of  this  court,  the  Statute 
of  Limitations  does  not  apply.  (Brader  v.  Brader,  no  Wis.  423, 
85  N.  W.  681.) 

Judgment  aflBrmed. 
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In  re  Kopmeier. 

[Supreme  Court  of  Wisconsin,  Feb.  i8,  1902;  113  Wis.  233,  89  N.  W.  134.I 

Wills  —  Construction  —  Estate  Conveyed  —  What  Lf\w 
Governs  —  Suspension  of  Alienation. 

1.  A  will  devised  testator's  residuary  estate,  after  the  death  of  his  wife, 

to  testator's  children,  "to  have  and  to  hold  the  same  to  them,  and 
their  heirs  and  assigns,  forever;  but  none  of  the  real  estate  shall  be 
conveyed  until  the  expiration  of  twenty-one  years;  and  I  wish,  and 
hereby  direct  my  executors,  ♦  ♦  ♦  that  all  the  net  income,  rents, 
and  profits  be  divided  between  my  children  equally  at  the  end  of  every 
year  during  such  time."  The  will  named  testator's  wife  as  executrix 
during  her  life,  and  on  her  death  nominated  several  other  persons  to 
succeed  her.  Held  not  to  give  the  estate  to  the  children  absolutely 
and  in  fee  on  the  wife's  death,  but  to  create  a  trust  in  the  executors 
for  the  period  named,  and,  therefore,  the  provision  against  aliena- 
tion was  not  repugnant. 

2.  A  provision  in  a  will  devising  real  estate  in  trust,  and  providing  that  it 

shall  not  be  conveyed  for  twenty-one  years,  is  not  an  unlawful  sus- 
pension of  alienation,  within  Rev.  Stat.,  5  2039,  prohibiting  such  sus- 
pension "  for  a  longer  period  than  during  the  continuance  of  two 
lives  in  being    *    ♦    ♦    and  twenty-one  years." 

3.  A  will  is  governed  by  the  law  in  force  at  testator's  death,  and  not  at  its 

execution. 

Appeal  from  Circuit  Court,  Milwaukee  county ;  Lawrence  W. 
Halsey,  Judge. 

Petition  by  Gerhard  J.  Kopmeier  and  others,  administrators 
de  bonis  non  with  the  will  annexed  of  John  T.  Kopmeier,  de- 
ceased, for  a  construction  of  decedent's  will.  From  a  judgment 
of  the  Circuit  Court  reversing  the  judgment  of  the  County  Court 
construing  the  will,  the  administrators  appeal. 

Affirmed. 

On  April  7,  1887,  John  T.  Kopmeier  executed  his  will,  whereby, 
after  certain  money  bequests,  he  gave  all  of  the  residue  of  the 
estate  to  his  wife,  to  hold  during  the  term  of  her  natural  life, 
subject  to  the  charge  of  supporting  two  daughters  until  their 
marriage.    The  sixth  clause  of  the  will  was  as  follows :    "  Sixth. 
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From  and  immediately  after  the  death  of  my  beloved  wife,  I  give, 
devise,  and  bequeath  all  the  rest,  residue,  and  remainder  of  my 
estate,  both  real  and  personal,  goods  and  chattels,  of  what  nature 
or  kind  soever,  to  my  children,  Maria  Adelheide  Koetting,  wife 
of  John  B.  Koetting,  Johann  Heinrich  Kopmeier,  Anna  Josephine 
Schwaab,  wife  of  Andreas  Schwaab,  Katharina  Elizabeth  Kop- 
meier, Gerhard  Heinrich  Kopmeier,  Hubert  Stephanus  Kopmeier, 
Albert  Heinrich  Kopmeier,  and  Adelheide  Theodora  Kopmeier, 
to  be  divided  between  them  equally,  share  and  share  alike,  and  to 
have  and  to  hold  the  same  to  them,  and  their  heirs  and  assigns, 
forever;  but  none  of  the  real  estate  which  I  shall  own  and  die 
possessed  of  shall  be  in  any  manner  conveyed  or  sold  until  the 
expiration  of  twenty-one  (21)  years  from  the  date  of  this  instru- 
ment ;  and  I  wish,  and  hereby  direct  my  executors,  as  hereinafter 
nominated  and  appointed,  that  after  all  the  taxes,  costs,  repairs, 
and  expenses  have  been  paid  out  of  the  income,  rents,  and  profits 
of  said  real  estate,  all  such  net  income,  rents,  and  profits  to  be 
divided  between  my  said  children  equally,  share  and  share  alike, 
at  the  end  of  every  one  year  during  such  time,  and  till  the  ex- 
piration of  said  twenty-one  years,  as  stated  above."  He  named 
his  wife  as  executrix  during  her  life,  and  provided,  "After  the 
death  of  my  said  wife,  I  nominate  and  appoint  John  B.  Koetting 
and  Maria  Adelheide,  his  wife,  Katharina  Elizabeth  Kopmeier, 
and  Gerhard  Heinrich  Kopmeier  to  succeed  my  said  wife  as  exec- 
utors;" making,  also,  some  provision  in  case  of  death  of  such 
nominees.  John  T.  Kopmeier  died  September  2,  1888.  The  will 
was  probated,  and  letters  testamentary  issued  to  the  widow,  as 
executrix,  May  7,  1889,  and  she  died  December  30,  1898.  On 
March  24,  1900,  letters  of  administration  de  bonis  non  with  the 
will  annexed  were  issued  to  John  B.  Koetting,  Maria  A.  Koetting, 
his  wife,  Katharina  E.  Wolter,  and  Gerhard  J.  Kopmeier, —  the 
first  being  a  son-in-law,  and  the  other  three,  children,  of  the 
testator, —  and  in  May  of  the  same  year  they  presented  to  the 
County  Court  a  petition  for  the  construction  of  said  will, 
especially  the  sixth  and  seventh  paragraphs  thereof.  The  chil- 
dren of  the  testator  named  in  said  sixth  paragraph  are  still  alive. 
Their  ages  at  the  date  of  the  will  ranged  from  that  of  Adelheide, 
fifteen  years,  to  that  of  Maria  A.  Koetting,  thirty-six  years.  The 
estate,  at  the  time  of  the  petition,  consisted  almost  exclusively  of 
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real  estate,  of  value,  approximately,  $150,000,  and  yielding  in- 
come of  about  $5,000.  The  County  Court  held  all  of  the  limita- 
tions upon  the  estate  conveyed  to  the  children  invalid,  and  ad- 
judged in  them  absolute  fee  simple,  dating  from  their  mother's 
death.  The  Circuit  Court,  upon  appeal  by  Anna  J.  Schwaab,  one 
of  the  children,  reversed  this  judgment,  and  adjudged  that  by  the 
will  a  valid  trust  term  was  created,  expiring  twenty-one  years 
after  April  7,  1887;  that  the  legal  title  to  the  property  became 
vested  in  the  executors  named  in  the  will  on  December  30,  1898, 
upon  the  trust  to  care  for  and  manage  the  estate,  to  receive  rents, 
income,  and  profits  therefrom,  to  pay  taxes,  costs,  repairs,  and 
expenses,  and  the  net  amount  of  such  rents,  income,  and  profits 
to  be  divided  equally  between  the  children  of  said  testator  at  the 
end  of  each  year ;  also  made  construction  of  the  seventh  paragraph 
of  the  will,  which  is  not  assailed  by  either  party.  From  that  judg- 
ment the  four  persons  named  as  executors  bring  this  appeal. 

Rogers  &  Mann,  for  appellants. 

Nath.  Pereles  &  Sons,  for  respondents. 

Dodge,  J.  (after  stating  the  facts). —  The  first  contention  made 
by  the  appellants  is  that  by  the  sixth  paragraph  of  the  will  a 
devise  is  made  to  the  testator's  children,  to  take  effect  upon  the 
death  of  their  mother,  absolutely  and  in  fee  simple,  and  that  the 
prohibition  against  conveyance,  being  repugnant  thereto,  is  wholly 
void ;  basing  their  contention  upon  Zillmer  v.  Landguth  (94  Wis. 
607,  69  N.  W.  568).  If  the  premise  were  conceded,  escape  from 
the  conclusion  would  not  be  easy ;  but  that  premise  is  controverted 
by  the  contention  that  the  will  evidently  creates  a  trust  in  the 
executors,  to  continue  during  the  unexpired  part  of  the  period 
limited  by  twenty-one  years  from  the  date  of  making  the  will,  so 
that  the  interest  of  the  remaindermen  does  not  take  effect  until 
that  time.  If  this  be  so,  of  course  there  is  no  repugnancy  between 
the  gift  in  trust  and  the  provision  that  no  alienation  shall  occur 
until  its  expiration.  An  examination  of  this  paragraph  in  the 
light  of  the  facts  as  to  the  condition  of  the  estate,  etc.,  seems  to 
lead  with  entire  certainty  to  the  conclusion  that  the  scheme  and 
purpose  of  the  testator  did  involve  the  vesting  of  the  property  in 
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trustees.  The  care  exercised  to  nominate  executors,  to  come  into 
office  only  after  the  death  of  the  widow,  prior  to  which  time  sub- 
stantially the  whole  estate,  except  realty,  must  have  been  dis- 
tributed, and  any  further  administration  of  the  estate  become 
unnecessary,  is  significant;  but  the  duties  imposed  upon  them 
are  much  more  so.  They  are  directed  that  after  all  taxes,  costs, 
repairs,  and  expenses  have  been  paid  out  of  the  income  of  the 
real  estate,  all  such  net  income,  rents,  and  profits  shall  be  divided 
amongst  the  children.  This  direction,  without  saying  so  explicitly, 
clearly  requires  that  the  executors  shall  retain  that  real  estate  in 
their  possession  and  control,  that  they  shall  receive  the  rents  and 
profits,  and  that  therefrom  they  shall  pay  taxes,  costs,  repairs,  and 
expenses.  These  duties  are  essentially  those  of  trustees  exercising 
an  active  trust,  and  there  can  be  no  doubt  of  the  purpose  of  the 
testator  that  they  should  have  such  right  or  title  in  and  to  that 
real  estate  as  to  enable  them  to  effectively  perform  such  duties. 
In  construing  wills,  courts  are  not  required  to  find  apt  and 
technical  words  defining  or  creating  the  titles  or  rights  conferred. 
They  are  to  find  the  intention  of  the  testator  from  the  will  itself, 
and,  that  intent  having  been  ascertained,  are  to  adjudge  such 
rights  and  titles  in  the  beneficiaries  as  give  effect  to  it.  (In  re 
Littlewood's  Will,  96  Wis.  608,  71  N.  W.  1047;  In  re  Donges' 
Estate,  103  Wis.  497,  79  N.  W.  786,  74  Am.  St.  Rep.  885 ;  Davies 
v.  Davies,  109  Wis.  129,  85  N.  W.  201.)  The  testator  may  not 
know,  and  need  not  in  terms  declare,  whether  the  estate  to  be  taken 
by  any  shall  be  a  fee,  a  life  estate,  or  a  trust;  but,  if  he  makes 
apparent  the  quality  and  characteristics  of  the  estate  he  intends 
to  confer,  the  courts  will  give  it  a  name  and  vitality,  if  not  con- 
trary to  law.  In  the  instant  case  the  words  giving  the  estate 
absolutely  to  the  testator's  children  immediately  upon  the  death 
of  their  mother  are  followed,  and,  therefore,  controlled  {In  re 
Littlewood's  Will,  supra)  ^  by  other  words  imposing  duties  with 
reference  to  the  same  property  upon  others,  the  performance  of 
which  requires  that  those  others  should  for  a  limited  period  have 
certain  rights  of  control  and  management.  Such  rights  constitute 
an  estate,  and  as  they  are  to  be  exercised  for  the  benefit  not  of 
the  holders  alone,  but  of  others,  also,  they  constitute  an  estate  in 
trust.  Such,  therefore,  must  have  been  the  will  of  the  testator. 
That  such  an  intent  will  be  inferred  from  the  obvious  purpose  of 
Vol.  VII  —  34 


530  PROBATE  REPORTS  ANNOTATED. 

the  testator,  as  evinced  by  the  acts  directed  in  the  will,  is  fully 
sustained  by  the  authorities  cited  by  respondent.  (Scott  v.  West, 
63  Wis.  529,  24  N.  W.  161,  25  N.  W.  18;  Ford  v.  Ford,  70  Wis. 
i9>  57»  33  N.  W.  188,  5  Am.  St.  Rep.  117;  Allen  v.  Boopter,  82 
Wis.  364,  52  N.  W.  426 ;  Mather  v.  Mather,  103  111.  607 ;  Brewster 
V.  Striker,  2  N.  Y.  19.)  The  conclusion  is  irresistible  that  the 
intent  of  the  testator  can  only  be  given  effect  by  holding  that  the 
remainder  in  fee  devised  to  his  children  is  postponed  till  the  ex- 
piration of  twenty-one  years  from  the  date  of  the  will,  and  that 
during  the  portion  of  that  period  following  the  death  of  the  widow 
the  real  estate  is  vested  in  the  executors  named,  as  trustees  to 
manage  the  same,  collect  the  rents,  and  disburse  the  same  accord- 
ing to  the  directions  of  the  will.  This  is,  in  effect,  the  construction 
adopted  by  the  court  below,  with  which,  therefore,  we  concur. 

Appellants  further  contend,  however,  that  this  intermediate 
estate  in  trust  is  rendered  void  by  the  further  provision  in  the  will 
which  regulates  and  controls  it,  to  the  effect  that  none  of  the  real 
estate  shall  be  conveyed  until  the  expiration  of  twenty-one  years 
from  the  date  of  the  will,  which  is  attacked  as  an  unlawful  sus- 
pension of  alienation,  in  disobedience  of  section  2039,  Revised 
Statutes.  That  statute,  as  it  existed  at  the  time  of  testator's 
death,  prohibited  suspension  of  power  of  alienation  "  for  a  longer 
period  than  during  the  continuance  of  two  lives  in  being  at  the 
creation  of  the  estate  and  twenty-one  years  thereafter."  De  Wolf 
V.  Lawson  (61  Wis.  469,  476,  21  N.  W.  615,  50  Am.  Rep.  148)' 
is  cited,  where  it  was  held  that  suspension  for  any  definite  term 
not  measured  by,  or  dependent  uix)n,  continuance  of  a  life  or 
lives,  was  prohibited.  But  that  case  was  decided  under  a  dif- 
ferent state  of  the  law,  before  the  above  italicized  words  had  been 
added  by  chapter  551,  Laws  1887.  Under  the  law  as  it  then  ex- 
isted, and  as  adopted  from  New  York,  the  decision  was  unavoid- 
able ;  for  twenty-one  years  or  one  year  might  be  longer  than  any 
two  lives  in  being  at  the  creation  of  the  estate ;  both  lives  might 
terminate  within  a  day.  Under  the  present  statute,  however,  no 
term  not  exceeding  twenty-one  years  is  prohibited.  To  say  that 
twenty-one  years  can  be  a  longer  period  than  the  continuance  of 
two  lives  and  twenty-one  years  is  to  assert  that  one  of  its  parts 
can  be  greater  than  the  whole,  the  falsity  of  which  is  axiomatic 
in  law,  as  in  mathematics.    The  contention  has  no  support  from 
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decisions  under  a  statute  like  ours.  (Potter  v.  Couch,  141  U.  S. 
296,  II  Sup.  Ct.  IOCS,  35  L.  Ed.  721 ;  Barnits  v.  Casey,  7  Cranch, 
456,  469,  3  L.  Ed.  403;  18  Am.  &  Eng.  Encyc.  of  Law  (ist  ed.), 
340,  note  2;  Cadell  v.  Palmer,  i  Clark  &  F.  372.) 

Appellants'  insistence  that  the  validity  of  the  will  must  be  tested 
by  the  law  in  force  at  the  time  of  its  execution  is  without  merit. 
A  will  is  ambulatory  during  the  life  of  its  maker.  It  is,  in  effect, 
reiterated  as  his  testament  at  each  moment  of  his  life  after  its 
execution,  including  the  last  moment,  and  is  governed  by  the  law 
existing  at  the  time  when  it  takes  effect,  upon  the  testator's  death. 
(Dodge  V.  Williams,  46  Wis.  70,  106,  i  N.  W.  92,  50  id.  1103; 
De  Peyster  v.  Clendining,  8  Paige,  295.) 

A  construction  given  by  the  judgment  to  the  seventh  paragraph 
of  the  will  is  not  made  subject  of  complaint  by  appellants,  and, 
therefore,  not  considered. 

Judgment  affirmed. 


Herdlitchka  et  al.  vs.  Foss'  et  al. 

[Supreme  Court  of  Nebraska,  Feb.  6,  1902;  89  N.  W.  300.I 

Wills  —  Construction  —  Charge  on  Estate  —  Executors  as 
Legatees  —  Purchasers  of  Realty. 

1.  If  a  will  gives  legacies  generally,  and  also  gives  the  residue  of  the 

real  and  personal  estate  in  one  mass,  the  legacies  constitute  a  charge 
upon  the  whole  residuary  estate, —  real  as  well  as  personal. 

2.  Executors  who  are  also  residuary  legatees,  and  have  given  bond  under 

section  165  of  the  Decedent  Act  (Comp.  Stat.,  §  2679),  take  the  es- 
tate free  of  the  lien  of  such  legacies;  but  if,  instead  of  such  bond, 
the  bond  required  of  a  general  executor  is  given,  such  legacies  will 
be  a  charge  upon  the  estate. 

3.  A  purchaser  of  land  from  an  executor  who  derives  his  title  through 

the  will,  as  residuary  legatee,  is  bound  by  the  terms  of  the  will  which 
impose  a  charge  upon  the  land. 
(Commissioners'  opinion.    Department  No.  2.) 

Error  to  District  Court,  Richardson  county;  Stull,  Judge. 
"  Not  to  be  officially  reported." 
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Action  by  Sarah  Foss  and  others  against  Wenzel  Herdlitchka 
and  others.     Judgment  for  plaintiffs.     Defendants  bring  error. 
Affirmed. 

/.  H.  Broody,  for  plaintiffs  in  error. 

W,  S,  Baird  and  E.  A,  Tucker,  for  defendants  in  error. 

Sedgwick,  C: —  This  case,  was  brought  to  this  court  from  the 
District  Court  of  Richardson  county  upon  proceedings  in  error. 
It  involves  the  construction  of  the  will  of  Richard  S.  Molony,  Sr. 
The  will  and  codicil  were  executed  at  the  same  time.  Defendants 
in  error,  who  were  plaintiffs  below,  were  legatees  in  the  will  and 
codicil,  each  being  given  a  specific  annuity ;  and  they  seek  in  this 
action  to  have  their  annuities  declared  a  charge  upon  the  land, 
and  enforced  by  a  sale  of  the  land.  The  defendants  (plaintiffs 
in  error)  claim  through  the  same  will.  Two  children  of  the 
testator  were  residuary  legatees,  and  were  also  appointed 
executor  and  executrix  of  the  will.  No  power  to  sell  land  is 
expressed  in  the  will.  Without  an  order  of  court,  the  exec- 
utors sold  the  land  in  question  to  defendants,  who  took  their 
warranty  deeds  therefor,  for  full  value,  as  innocent  purchasers, 
without  any  notice  of  defects  in  the  title,  except  constructive 
notice  given  by  the  public  records ;  the  will  having  been  duly  pro- 
bated and  recorded.  The  trial  court  found  that  there  was  no 
personal  estate,  and  this  finding  is  supported  by  the  evidence. 

I.  The  first  question  is,  did  the  will  make  these  legacies  a 
charge  upon  the  land  ?  It  contained  these  provisions :  "  Said 
legacies  to  be  paid  by  my  executor  out  of  my  estate ;"  and,  "  I 
give  and  devise  all  the  residue  of  my  estate,  both  real  and  per- 
sonal, to  my  two  children,  Annie  H.  Neeley  and  Richard  S. 
Molony,  Jr.,  to  be  divided  equally  between  them,  and  to  their 
heirs,  forever."  Under  these  provisions,  there  can  be  no  doubt 
that  the  legacies  were  made  a  charge  upon  the  land.  "  If  legacies 
be  given  generally,  and  afterward  the  residue  of  the  real  and 
personal  estate  be  given  in  one  mass,  the  legacies  constitute  a 
charge  upon  the  whole  residuary  estate, —  real  as  well  as  per- 
sonal." (Beach,  Wills,  §  248;  Turner  v.  Gibb,  48  N.  J.  Eq.  526, 
22  Atl.  580;  /»  re  NewcomVs  Will,  98  Iowa,  175,  67  N.  W.  587.) 


HERDLITCHKA  ET  AL.  v.  FOSS  ET  AL.  633 

2.  The  plaintiffs  in  error  insist  that  their  grantors  being  exec- 
utor and  executrix  of  the  will,  and  having  given  the  bond  pre- 
scribed by  the  statute  to  be  given  by  residuary  legatees,  the  land 
thereby  became  absolutely  the  property  of  the  residuary  legatees. 
Our  statute  (Comp.  Stat.,  §  2679;  Decedent  Act,  §  165)  provides 
that  executors  who  are  residuary  legatees  may  give  a  bond  con- 
ditioned "  to  pay  all  the  debts  and  legacies  of  the  testator,"  and 
when  such  bond  is  given  they  take  the  estate  absolutely.  The 
bond  takes  the  place  of  the  property,  so  far  as  creditors  and  other 
legatees  are  concerned.  (Buel  v.  Dickey,  9  Neb.  285,  2  N.  W. 
884.)  But  the  bond  given  in  this  case  did  not  comply  with  the 
provisions  of  the  statute  in  that  regard.  Its  condition  was  not 
to  pay  all  the  debts  and  legacies  of  the  testator,  but  so  to  admin- 
ister "  according  to  law,  and  to  the  will  of  the  testator,  all  his 
goods,  chattels,  rights,  and  estate  which  shall  at  any  time  come  to 
their  possession,  or  to  the  possession  of  any  other  person  for  him, 
and  out  of  the  same  shall  pay  and  discharge  all  debts,  legacies, 
and  charges  chargeable  on  the  same,  or  such  dividends  thereon 
as  shall  be  ordered  and  decreed  by  the  County  Court."  This  bond, 
clearly,  did  not  comply  with  the  provisions  of  the  statute  relied 
upon. 

3.  The  defendants,  having  taken  their  title  from  the  devisees 
named  in  the  will,  were  bound  to  take  notice  of  the  title  of  their 
grantors  as  disclosed  by  the  record,  and  cannot  now  claim  any 
right  as  innocent  purchasers.  The  decree  of  the  District  Court 
fixed  these  legacies  as  charges  upon  the  land. 

It  is  recommended  that  the  decree  of  the  District  Court  be 
affirmed. 

Oldham  and  Pound,  CC,  concur. 

Per  Curiam. —  The  conclusion  reached  by  the  commissioners  is 
approved,  and,  it  appearing  that  the  adoption  of  the  recommenda- 
tion made  will  result  in  a  right  decision  of  the  cause,  it  is  ordered 
that  the  decree  of  the  District  Court  be  affirmed. 
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RiCKARD  et  ux.  vs,  Dana. 

[Supreme  Court  of  Vermont,  Washington,  Feb.  4,  1902;  52  Atl.  113.I 

Landlord  and  Tenant  —  Lease  —  Assignment  —  Acknowl- 
edgment—  Termination  of  Lease  —  Death  of  Tenant  — 
Rights  of  Administrator  —  Witnesses  —  Contract  with 
One  Deceased. 

1.  Though  a  lease  runs  to  the  lessee  without  mention  of  his  heirs  or 

assigns,  it  is  assignable  in  the  absence  of  any  stipulation  against 
assigning  or  subletting. 

2.  Though  a  lease  runs  to  the  lessee  without  mention  of  his  heirs  or 

assigns,  it  passes  to  the  lessee's  administrator,  especially  where 
there  is  an  option  to  purchase. 

3.  Vt.  Stat.,  8  2220,  which  requires  the  acknowledgment  of  an  assign- 

ment of  a  lease  for  a  longer  term  than  one  year,  does  not  apply  to 
a  lease  for  so  long  as  the  lessors  shall  continue  in  ownership,  which 
might  be  for  less  than  a  year. 

4.  In  ejectment  by  a  landlord  against  one  occupying  the  premises  as  as- 

signee of  the  lessee,  parol  testimony  is  not  admissible  to  show  that 
it  was  orally  agreed  between  the  landlord  and  lessee  that  the  prem- 
ises should  only  be  used  for  a  certain  purpose,  and  that  the  landlord 
would  rent  to  no  one  but  the  lessee,  where  no  such  provisions  were 
contained  in  the  written  lease. 

5.  In  ejectment  by  a  landlord  against  the  assignee  of  the  deceased  lessee 

the  plaintiff  may  not  testify  as  to  oral  understandings  with  deceased 
not  contained  in  the  lease;  Vt.  Stat,  I  1237,  providing  that  when 
one  of  the  parties  to  a  contract  is  dead,  the  other  shall  not  be  per- 
mitted to  testify  in  his  own  favor. 

6.  A  sale  by  a  lessee  of  a  building  placed  by  him  on  the  leased  premises, 

and,  under  the  lease,  removable  at  his  pleasure,  does  not  terminate 
the  lease. 

Exceptions  from  Washington  County  Court ;  Tyler,  Judge. 

Action  by  H.  A.  Rickard  and  wife  against  Kate  L.  Dana.  Pro 
forma  judgment  for  the  plaintiffs  on  an  agreed  statement  of  facts, 
and  defendant  brings  exceptions. 

Reversed. 
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Argued  before  Taft,  Ch.  J.,  and  Rowell,  Tyler,  Munson, 
Start^  Watson,  and  Stafford,  JJ. 

/.  P.  Lamson,  for  plaintiffs. 

John  H,  Senter,  for  defendant. 

Stafford,  J. —  The  plaintiffs,  Rickard  and  wife,  owning  the 
place  in  Woodbury  where  they  lived,  leased  a  corner  of  the  yard 
to  their  nephew,  Ainsworth,  to  be  occupied  by  a  small  building 
which  Ainsworth  was  to  erect  and  own,  and  remove  at  his 
pleasure.  The  rent  reserved  was  $5  a  year,  and  the  term  was  to 
be  "  as  long  in  years  as  the  said  Rickards  may  own  the  property 
where  they  now  live,"  and,  in  case  they  should  sell,  Ainsworth 
had  the  option  to  purchase  the  little  lot  at  $50.  The  lease  ran  to 
Ainsworth  without  mention  of  heirs  or  assigns,  but  without  any 
stipulation  against  subletting  or  assigning.  This  was  June  22, 
1895.  Soon  afterward  Ainsworth  put  the  building  on  the  lot, 
paying  the  rent  in  advance  for  that  year,  as  he  did  for  each  suc- 
ceeding year  while  he  lived.  He  died  in  August,  1898,  leaving 
the  rent  paid  to  June  22,  1899.  The  building  was  occupied  as  a 
barber  shop,  part  of  the  time  by  Ainsworth  himself  and  part  of 
the  time  by  his  undertenant.  After  Ainsworth  died,  his  admin- 
istrator sold  and  conveyed  the  building  by  itself  to  the  defendant, 
and  a  little  later  assigned  to  her  all  the  right,  title,  and  interest 
which  the  estate  had  in  the  lease.  The  defendant,  on  the  21st 
day  of  June,  1899,  tendered  the  rent  for  the  coming  year,  and 
on  the  23d  day  the  plaintiffs  notified  her  that  the  lease  had  expired, 
and  that  she  must  remove  the  building;  but  they  still  own  the 
premises  where  they  lived  when  the  lease  was  made.  *  The  defend- 
ant occupies  the  building  as  a  milliner's  shop.  The  action  is 
ejectment,  commenced  September  9,  1899,  ^^nd  in  the  court  below 
was  disposed  of  pro  forma  upon  an  agreed  statement. 

The  plaintiffs  make  four  points:  (i)  That  the  lease  is  not 
assignable,  and  expired  at  Ainsworth's  decease.  (2)  That  the 
assignment  is  void,  not  having  been  acknowledged.  (3)  That  the 
plaintiffs  have  a  right  to  show  by  their  own  parol  testimony  (as 
it  is  admitted  they  can  if  they  have  the  right)  that  when  the  lease 
was  made  it  was  agreed  orally  between  the  plaintiffs  and  Ains- 
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■worth  that  the  building  should  be  used  only  for  a  barber  shop,  and 
that  the  plaintiflfs  refused  to  lease  to  any  one  but  him.  (4)  That 
the  building  being  real  estate  under  the  holding  in  Blanchard  v. 
Bowers  (67  Vt.  403,  31  Atl.  848),  the  conveyance  of  it  by  itself 
put  an  end  to  the  lease.    We  decide  as  follows : 

1.  The  lease  is  assignable  (Cooney  v.  Hayes,  40  Vt.  482,  94 
Am.  Dec.  425),  and  passed  to  the  administrator  (Tayl.  Landl.  & 
Ten.,  §  434 ;  i  Washb.  Real  Prop.  368 ;  Sears  v.  Hind,  1  Ves.  Jr. 
294)  ;  especially,  in  view  of  the  option  to  purchase  (Robinson  v. 
Perry,  21  Ga.  183,  68  Am.  Dec.  455). 

2.  Vt.  Stat.,  §  2220,  which  requires  the  assignment  to  be  ac- 
knowledged, etc.,  "if. the  lease  is  for  a  longer  term  than  one 
year  "  does  not  apply,  for  the  present  lease  was  only  for  so  long 
as  the  lessors  should  continue  owners,  which  might  be  less 
than  a  year. 

3.  The  parol  testimony  is  not  admissible,  for  its  effect  would 
be  to  add  a  new  provision  to  the  lease.  Even  if  it  were  adniissible, 
the  plaintiffs  could  not  testify,  the  other  party  to  the  contract 
being  dead.  (Vt.  Stat.,  §  1237;  Foster  v.  King's  Estate,  73  Vt. 
278,  280,  50  Atl.  1061.) 

4.  For  the  conclusion  of  the  fourth  proposition  no  authority 
is  cited ;  no  reason  is  offered  why  it  should  be  so,  and  we  see  none. 

The  pro  forma  judgment  is  reversed,  and  judgment  for  the 
defendant  to  recover  her  costs. 


Ames  vs.  Ames. 

[Supreme  Court  of  Oregon,  Feb.   17,   1902;  67  Pac.  737.] 

Will  —  Attestation  —  Testamentary  Capacity  —  Undue 

Influence. 

I.  Hiirs  Annot.  Laws,  f  3069,  prescribes  that  every  will  "  shall  be  attested 
by  two,  or  more  competent  witnesses,  subscribing  their  names  to 
the  will  in  the  presence  of  the  testator."  Section  757  declares  that 
"  a  subscribing  witness  is  one  who  sees  a  writing  executed,  or 
hears  it  acknowledged,  and  at  the  request  of  th«  party  thereupon 
signs  his  name  as  a  witness."  Held,  that  where  an  attorney,  having 
drawn  up  a  will,  proposed  to  testator  that  he  and  his  stenographer 
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would  witness  it,  if  satisfactory,  and  thereupon  called  her  from  an 
adjoining  room  into  the  office,  where  they  both  signed  it  in  tes- 
tator's presence,  and  without  objection  from  him,  there  was  a  suffi- 
cient attestation,  though  testator  did  not  personally  request  the 
stenographer  to  witness  the  will,  and  may  not  have  heard  the  at- 
torney when  he  invited  her  to  do  so. 
d.  The  appointment  of  a  guardian  for  an  alleged  insane  person  does  not 
conclusively  show  that  his  testamentary  capacity  is  lost. 

3.  Evidence  on  a  contest  of  a  will  held  not  to  show  testamentary  in- 

capacity. 

4.  Evidence  in  a  contest  of  a  will  whereby  testator  devised  his  property 

to  his  brothers  and  his  niece,  omitting  his  wife,  held  insufficient  to 
invalidate  the  will  for  undue  infllience  inducing  its  execution. 

Appeal  from  Circuit  Court,  Linn  county ;  R.  P.  Boise,  Judge. 

Proceeding  by  Andrew  J.  Ames  to  probate  the  will  of  Lowell 
Ames,  deceased.  From  a  judgment  of  the  Circuit  Court  re- 
versing a  decree  of  the  County  Court  refusing  probate,  Mary 
E.  Ames,  decedent's  widow,  appeals. 

Affirmed. 

This  is  a  controversy  respecting  the  probate  of  an  alleged 
will.  The  proponent,  Andrew  J.  Ames,  filed  a  petition  in  the 
County  Court  of  Linn  county  showing  that  Lowell  Ames,  his 
brother,  died  in  said  county  April  16,  1899,  being  at  the  time 
a  resident  thereof,  and  leaving  an  estate  therein  of  the  probable 
value  of  $2,500;  that  he  left  a  will  in  which  he  nominated  the 
petitioner  and  Joseph  S.  Ames,  another  brother,  as  executors 
thereof,  but  that  the  latter  declines  to  serve  as  such;  that  the 
testator  at  the  time  of  executing  said  will  was  over  seventy- 
one  years  old,  of  sound  and  disposing  mind  and  memory ;  that 
he  left  surviving  him,  as  his  only  heir,  Mary  E.  Ames,  his  widow, 
about  sixty-two  years  old,  residing  at  Sweet  Home,  in  said 
county, —  and  praying  that  such  will  be  admitted  to  probate, 
and  letters  testamentary  issued  to  him.  The  will  was  executed 
January  30,  1899,  and  it  appears  therefrom  that  the  testator 
bequeathed  to  his  niece  Anna  Ames  the  sum  of  $500;  that  he 
devised  to  the  petitioner  the  undivided  half  of  his  real  property, 
or,  in  case  he  should  not  die  seized  thereof,  bequeathed  to  him 
in  lieu  thereof  the  sum  of  $1,000;  and  that  he  gave,  bequeathed, 
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and  devised  to  said  Joseph  the  remainder  of  his  property,  mak- 
ing no  provision  whatever  for  his  wife.  The  widow,  contesting 
the  probate  of  the  will,  denied  the  material  allegations  of  the 
petition,  and  averred,  in  substance,  that  Lowell  for  several  years 
prior  to  his  death  had  been  in  failing  health,  debilitated  in  body, 
and  of  weak  and  unsound  mind  and  memory ;  that  his  brothers,. 
Andrew  and  Joseph,  well  knowing  his  physical  and  mental  con- 
dition, abducted  him  from  his  home  in  January,  1899,  and  pre- 
vented him  from  returning  thereto,  and  caused  him  to  execute 
said  will  by  means  of  undue  influence  and  misrepresentation, 
particularly  describing  the  conduct  which  it  is  claimed  rendered 
the  testament  void;  and  that  said  will  was  not  executed  with 
the  formalities  required  by  law.  A  reply  having  put  in  issue 
the  allegations  of  new  matter  in  the  contestant's  objection  to 
the  probate  of  the  will,  a  trial  was  had  before  said  court,  which 
found,  from  the  testimony  taken,  that  on  January  30,  1899, 
Lowell  did  not  possess  testamentary  capacity ;  that  he  was  un- 
duly influenced  to  execute  said  will, —  denied  the  probate 
thereof,  and  declared  the  same  null  and  void.  On  appeal  from 
this  decree  the  Circuit  Court  found  that  the  testator  at  the  time 
he  executed  the  will  was  of  sound  and  disposing  mind  and 
memory ;  that  in  making  said  will  he  was  not  acting  under  any 
undue  influence;  that  the  instrument  was  duly  executed,  and 
decreed  that  it  was  the  last  will  of  the  deceased,  admitted  it  to 
probate,  and  appointed  Andrew  J.  Ames  executor  thereof, — 
reversing  the  decree  of  the  County  Court,  and  remanding  the 
cause  for  such  further  proceedings  as  might  be  necessary;  and 
from  the  latter  decree  the  widow  appeals  to  this  court. 

//.  C.  Watson  and  i".  M.  Garland,  for  appellant. 

H.  H.  Hezvitt  and  /.  /.  Whitney,  for  respondent. 

Moore,  J.  (after  stating  the  facts). —  It  is  claimed  by  contest- 
ant's counsel  (i)  that  the  testimony  shows  the  purported  will 
was  not  witnessed  in  the  manner  prescribed  by  law;  (2)  that,  at 
the  time  it  was  executed,  Lowell  Ames  was  not  of  sound  and 
disposing  mind  and  memory ;  and  (3)  that  he  was  at  that  time 
acting  under  the  undue  influence  of  his  brothers,  Andrew  and 
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Joseph,  and  hence  the  court  erred  in  admitting  said  pretended 
will  to  probate.  Considering  these  claims  in  their  order,  the 
testimony  involved  in  each  will  be  examined. 

The  will  is  dated  January  30,  1899,  is  signed  by  the  testator, 
and  contains  the  following  attestation  clause :  "  The  foregoing 
instrument,  consisting  of  one  sheet,  was  at  the  date  thereof 
signed,  sealed,  published,  and  declared  by  the  said  Lowell  Ames 
as  and  for  his  last  will  and  testament,  in  presence  of  us,  who, 
at  his  request  and  in  his  presence,  and  in  the  presence  of  each 
other,  have  subscribed  our  names  as  witnesses  thereto.  N.  M. 
Newport,  Residing  at  Albany,  Linn  County,  Oregon.  L.  C. 
Marshall,  Residing  at  Albany,  Linn  County,  Oregon."  The 
testimony  shows  that  Lowell  having  told  the  attesting  witness 
Newport,  an  attomey-at-law,  what  testamentary  disposition  he 
desired  to  make  of  his  property,  and  the  names  of  the  persons 
selected  as  executors,  a  memorandum  thereof  was  made  by 
Newport,  who  dictated  to  the  attesting  witness  Miss  Lena  Mar- 
shall, a  stenographer  in  his  office,  the  contents  of  the  will,  which 
she  reduced  to  writing,  whereupon  he  proposed  to  Lowell  that 
Miss  Marshall  and  he  would  witness  the  will,  if  satisfactory. 
She  was  then  called  from  an  adjoining  room  into  the  main 
office,  where  the  will  was  read  to  and  signed  by  the  testator  in 
the  presence  of  the  witnesses,  and  signed  by  them  in  his  pres- 
ence and  in  the  presence  of  each  other ;  but  he  did  not  person- 
ally request  Miss  Marshall  to  witness  the  will,  and  may  not 
have  heard  Newport  when  he  invited  her  to  do  so.  The  statute 
prescribing  the  method  of  executing  a  testament,  is  as  follows : 
"  Every  will  shall  be  in  writing,  signed  by  the  testator,  or  by 
some  other  person  under  his  direction,  in  his  presence,  and 
shall  be  attested  by  two  or  more  competent  witnesses,  sub- 
scribing their  names  to  the  will,  in  the  presence  of  the  testator." 
(Hiirs  Annot.  Laws,  §  3069.)  "A  subscribing  witness  is  one 
who  sees  a  writing  executed,  or  hears  it  acknowledged,  and 
at  the  request  of  the  party  thereupon  signs  his  name  as  a  wit- 
ness." (Id.,  §  757.)  No  evidence  having  been  offered  of  a  per- 
sonal request  by  the  testator  to  Miss  Marshall  to  witness  his 
will,  is  her  signature  appended  to  that  instrument  in  pursuance 
of  Newport's  request  a  sufficient  attestation  of  the  testament? 
It  does  not  appear  from  the  testimony  that  the  door  to  the  room 
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occupied  by  her  was  open  when  she  was  invited  to  witness  the 
will,  and  hence  it  is  impossible  to  say  that  any  request  was  made 
to  her  in  the  testator's  presence  or  hearing.  In  Nelson  v.  Afc- 
Giffert  (3  Barb.  Ch.  158,  49  Am.  Dec.  170),  Chancellor  Wal- 
worth, construing  a  statute  of  New  York  which  required  the 
witnesses  to  a  will  to  subscribe  their  names  thereto  at  the  re- 
quest of  the  testator,  said :  "  Not  only  the  witnesses,  but  the 
testator  himself,  must,  therefore,  have  understood  that  they 
were  witnessing  the  execution  of  the  will,  in  conformity  to  his 
desire  and  wish,  although  he  may  not  have  said,  in  terms,  *  I 
request  you,  and  each  of  you,  to  subscribe  your  names  as  wit- 
nesses to  this,  my  will.'  If  such  a  formal  request  was  neces- 
sary to  be  proved  in  all  cases,  and  the  witnesses  were  required 
to  recollect  the  fact,  so  far  as  to  be  able  to  swear  to  it  after  any 
considerable  lapse  of  time,  not  one  will  in  ten  would  be  ad- 
judged to  be  valid."  Mr.  Schouler,  in  his  work  on  Wills  (2d 
ed.,  §  329),  discussing  this  subject,  says :  "  The  request  that 
witnesses  should  attest  and  subscribe  one's  will  may  be  inferred 
from  acts  and  conduct  of  the  testator,  as  well  as  his  express 
words ;  the  law  regarding  the  substance,  rather  than  the  literal 
form,  of  such  matters.  It  is  not  essential,  therefore,  that  the 
testator  should  expressly  ask  the  subscribing  witness  to  attest 
his  will.  His  acts,  his  gestures,  may  signify  this  request, — 
whatever,  in  fact,  implies  his  knowledge  and  free  assent  thereto. 
Indeed,  the  active  part  in  procuring  the  witnesses  and  requesting 
them  to  attest  and  subscribe  is  not  infrequently  borne  by  some 
friend,  near  relative,  or  professional  counsel;  and  if  such  third 
person  acts  truly  for  the  testator,  in  his  conscious  presence 
and  with  his  apparent  consent,  the  legal  effect  is  the  same  as 
though  the  testator  himself  had  spoken  and  directed  the  busi- 
ness." In  Re  Meurer's  Will  (44  Wis.  392,  399,  28  Am.  Rep. 
591),  it  was  held  that  no  specific  request  by  the  testator  to  the 
witnesses  to  sign  the  will  is  necessary,  and  that  if  they  subscribe 
their  names  in  his  presence,  and  without  objection  on  his  part, 
he  knowing  the  fact  that  they  are  signing  as  witnesses,  it  is 
sufficient.  Lowell  having  seen  the  witnesses  attest  his  will, 
and  knowing  that  they  subscribed  it  in  that  capacity,  and  hav- 
ing made  no  objection  thereto,  the  instrument  was  properly 
executed.     ( Coffin  v.  Coffin,  80  Am.  Dec.  235 ;  Moore  v.  Moore, 
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2  Bradf.  Sur.  261;  Rutherford  v.  Rutherford,  1  Den.  33,  43 
Am.  Dec.  644 ;  Peck  v.  Cary,  27  N.  Y.  9,  84  Am.  Dec.  220 ;  Gil- 
bert V.  Knox,  52  N.  Y.  125.) 

It  is  contended  by  contestant's  counsel  that,  on  the  day  said 
pretended  will  purports  to  have  been  executed,  Lowell  was  de- 
clared incompetent  by  a  court  which  had  jurisdiction  of  the 
person  and  subject-matter,  and  that  the  decree  therein  appoint- 
ing a  guardian  of  his  person  and  estate  raises  the  disputable 
presumption  that  he  did  not  possess  sufficient  testamentary 
capacity  at  that  time,  to  overcome  which  required  evidence  so 
strong  as  to  leave  no  reasonable  doubt  as  to  his  capacity  to 
make  a  valid  will,  and,  the  testimony  introduced  by  the  pro- 
ponent being  insufficient  for  that  purpose,  the  court  erred  in 
admitting  it  to  probate.  The  testimony  shows:  That  Lowell 
at  the  time  he  executed  the  will  in  controversy  was  seventy-two 
years  old.  That  he  had  been  married  about  eleven  years,  and 
lived  with  his  wife  on  a  farm  in  Linn  county.  Ore.  That  in 
January,  1899,  George  Knable,  his  wife's  son  by  a  former  hus- 
band, who  had  been  living  with  them  about  eighteen  months, 
and  a  companion,  accused  him  of  committing  the  crhne  of 
sodomy,  and  told  him  that  unless  he  paid  them  the  sum  of 
$1,000  each,  arid  conveyed  to  his  wife  one-half  of  his  real  prop- 
erty, they  would  cause  criminal  proceedings  to  be  instituted 
against  him  for  the  alleged  crime.  That,  thinking  he  could 
secure  the  arrest  and  conviction  of  these  persons,  he  left  home 
on  January  25th,  with  his  brother  Joseph,  and  on  the  30th  day 
of  that  month  he  and  his  brother  Andrew  visited  Albany,  Ore., 
and  consulted  attorneys,  who  informed  them  that  the  remedy 
which  they  sought  as  a  punishment  for  the  wrong  inflicted  was 
not  adequate  to  the  character  of  the  injury  sustained.  That 
one  of  the  attorneys  so  consulted,  believing  that  Lowell  had 
been  imposed  upon  by  his  stepson  and  the  confederate,  prob- 
ably in  his  employ,  and  thinking  that  a  repetition  of  such  threats 
might  induce  him  to  part  with  his  property,  suggested  to  him 
the  propriety  of  making  a  will,  and  also  of  instituting  an  inquest 
of  lunacy  and  the  appointment  of  a  guardian.  That  in  pursu- 
ance of  such  advice  the  will  was  thereupon  prepared,  signed, 
witnessed,  and  published ;  and  Lowell  also  petitioned  the  County 
Court  of  said  county  to  appoint  a  guardian  of  his  person  and 
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estate,  stating  therein  that  his  health  was  bad;  that  he  was 
feeble  in  body,  and  at  times  his  memory  was  poor;  that  certain 
persons  were  endeavoring  to  impose  upon,  cheat,  and  defraud 
him  out  of  his  property,  and  that  they  had  materially  injured 
his  estate;  that  it  would  be  for  the  best  interests  of  his  prop- 
erty, and  conducive  to  his  health,  to  be  relieved  of  the  burden 
of  caring  for  his  estate, —  and  prayed  that  his  brother  Andrew 
might  be  appointed  guardian  thereof.  That  said  court  on  Janu- 
ary 30,  1899,  made  an  order  reciting  the  facts  stated  in  said 
petition,  and  appointing  Andrew  guardian  of  his  person  and 
estate.  That,  an  undertaking  as  such  guardian  having  been 
given,  letters  of  guardianship  were  issued  April  7,  1899.  That, 
after  executing  said  will,  Lowell  returned  the  same  day  to 
Lebanon,  and  the  next  day  his  wife  took  him  home.  But  on 
February  i,  1899,  his  brothers,  Andrew  and  Joseph,  persuaded 
him  again  to  leave  home,  and  took  him  to  a  hotel  at  Sweet 
Home,  near  which  he  lived,  where  he  remained  about  two 
weeks,  and  then  went  to  and  remained  with  Mrs.  Hester  Ames,  a 
sister-in-law,  until  April  10,  1899,  when  he  was  taken  home, 
and  six  days  thereafter  died.  Lowell  was  a  member  of  the 
church  of  Latter  Day  Saints,  and  occasionally  muttered  and 
talked  to  a  picture  of  Joseph  Smith,  the  founder  of  the  Mormon 
faith,  which  hung  in  his  house,  believing  that  Smith,  though 
dead,  possessed  the  "  keys  of  the  Kingdom,"  and  could  hear 
and  understand  what  was  said  to  him.  Lowell  was  a  constant 
reader  of  the  literature  of  that  church,  and  could  repeat  many 
passages  from  the  Book  of  Mormon,  and  from  other  books 
which  he  had  read  when  younger;  but  for  several  years  prior 
to  his  death  he  had  been  in  failing  health,  and  his  memory  of 
the  everyday  affairs  of  his  later  life  was  not  retentive.  For 
seven  or  eight  years  prior  to  executing  the  said  will  it  was  his 
habit  to  talk  to  himself  when  pursuing  his  ordinary  occupation, 
and  he  would  occasionally  become  very  much  excited,  in  speak- 
ing of  which  the  contestant  testified  as  follows :  "  He  was  not 
insane  all  the  time,  but  his  mind  was  weak  as  his  body,  and, 
when  he  would  get  anything  to  worry  him,  it  would  worry  his 
mind,  and  when  he  would  be  walking  out  he  would  be  cracking 
his  fists  together  like  a  crazy  man."  This  statement  is  corrobo- 
rated in  some  degree  by  the  testimony  of  A.  M.  Cannon,  an 
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attorney  at  Albany,  Ore.,  who  was  consulted  by  Lowell  and 
Andrew  in  respect  to  the  conduct  of  George  Knable.  Cannon 
says,  in  effect,  that  Andrew  conducted  the  conversation,  while 
Lowell  sat  with  bowed  head,  and  his  hands  resting  upon  a  cane. 
This  witness,  in  speaking  of  the  interview,  testified  in  respect 
to  Loweirs  apparent  interest  therein  as  follows:  "The  old 
gentleman  sat  and  listened,  or  seemed  to,  part  of  the  time. 
Part  of  the  time  he  didn't;  and  I  questioned  him  concerning 
the  conduct  of  this  young  man, —  that  is,  Lowell, —  and  when- 
ever he  spoke  of  him  he  fired  up  at  a  great  rate  and  became 
very  demonstrative,  and  denounced  him  in  unsparing  terms. 
Said  he  was  afraid  of  him."  This  witness,  referring  to  the 
testator's  mental  disturbance  when  referring  to  the  accusation 
made  against  him,  testified  as  follows :  "  I  wanted  to  get  the  facts 
in  the  case.  He  became  very  excited  at  these  times,  clenched 
his  fists,  and  was  very  demonstrative."  The  attesting  witness 
.Newport,  in  speaking  of  Lowell's  mental  capacity  at  the  time 
the  will  was  executed,  testified  as  follows :  "  I  thought  he  was 
capable  of  making  a  will,  or,  of  course,  I  would  not  have  writ- 
ten it  He  claimed  that  he  was  feeUng  bad,  both  from  the  con- 
dition of  his  health,  and  from  the  worry  over  what  had  been 
done  up  there.  He  claimed  his  home  was  broken  up,  and  they 
were  trying  to  get  his  property.  Claimed  he  was  hardly  able 
to  be  up  to  them."  Testimony  of  this  witness  fairly  illustrates 
the  opinion  of  most  of  the  other  witnesses  called  upon  this 
branch  of  the  inquiry.  Lowell  and  his  brother  Andrew  first 
consulted  Cannon,  Newport's  partner  in  the  practice  of  law, 
about  the  accusation  made  by  Knable  and  his  confederate  against 
Lowell,  and  their  demand  upon  the  latter,  which,  if  complied 
with,  was  to  afford  the  consideration  of  their  agreement  not  to 
prosecute  him.  In  this  interview  Andrew  conducted  the  con- 
versation, while  Lowell  seemed  to  take  no  part  therein.  But 
when  Cannon  suggested  the  making  of  a  will,  Andrew  remarked 
that  this  was  not  necessary,  as  all  that  was  desired  was  to  get 
rid  of  Knable,  who  was  annoying  his  brother,  whereupon  Can- 
non advised  the  appointment  of  a  guardian,  so  that  some  person 
could  protect  Lowell  and  his  property.  Lowell  assented  to 
these  suggestions,  whereupon  Andrew  and  Cannon  immedi- 
ately left  the  office,  and  Lowell  conferred  with  Newport  about 
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making  the  will,  telling  him  of  his  property,  and  giving  him 
the  names  of  the  persons  upon  whom  he  wished  to  bestow  it. 
Newport  testified  that  Lowell  told  him  that  the  Annie  Ames 
to  whom  he  bequeathed  the  sum  of  $500  was  the  daughter  of 
a  deceased  brother,  while  the  testimony  shows  that  she  is  the 
daughter  of  his  sister.  Newport  also  says  that  the  testatw 
being  unable  correctly  to  describe  his  real  property,  they  had 
to  get  a  list  thereof  from  an  abstract  company. 

The  appointment  of  a  guardian  of  a  person  alleged  to  be 
non  compos  mentis y  by  a  court  having  jurisdiction,  must  neces- 
sarily create  a  presumption  of  the  mental  infirmity  of  the  ward ; 
but  such  decree  does  not  conclusively  show  that  the  testamen- 
tary capacity  of  the  person  under  guardianship  is  entirely  de- 
stroyed, and  the  presumption  thus  created  may  be  overcome 
by  evidence  proving  that  such  person  at  the  time  he  executed 
a  will  was  in  fact  of  sound  and  disposing  mind  and  memory. 
(Stone  V.  Damon,  12  Mass.  487;  Breed  v.  Pratt,  18  Pick.  115  j 
In  re  Slinger's  Will,  72  Wis.  22,  37  N.  W.  236.)  The  order 
of  the  County  Court  appointing  Andrew  guardian  of  the  person 
and  estate  of  Lowell,  though  made  on  the  same  day,  but  after 
the  will  was  executed,  was  so  nearly  related  to  the  making  of 
the  will  as  to  impose  upon  the  proponent  the  burden  of  over- 
coming the  presumption  created  by  the  decree  of  said  court, 
and  of  establishing  the  testamentary  capacity  of  Lowell  on 
January  30,  1899.  The  testimony  shows  that  the  guardian  was 
appointed  to  prevent  George  Knable  from  taking  advantage 
of  his  stepfather  by  extorting  money  or  property  from  him 
under  threats  of  a  criminal  prosecution.  The  petition  for  the 
appointment  does  not  allege  that  Lowell  was  insane,  but  it 
avers,  and  the  order  of  the  County  Court  recites,  that  he  was 
in  ill  health,  feeble  in  body,  and  at  times  his  memory  was  poor. 
The  testimony  shows  that  the  testator  retained  a  vivid  recol- 
lection of  the  contents  of  the  books  he  had  read  and  studied 
when  he  was  young,  but  that  he  could  not  readily  recall  to  his 
mind  the  ordinary  incidents  of  his  later  life.  The  depth  and 
intensity  of  mental  impressions  always  depend  upon,  and  are 
measured  by,  the  degree  of  attention  given  to  the  perception  of 
facts,  which  requires  observation,  or  to  the  conception  of  truths, 
which  demands  reflection;  and  hence  the  inability  of  a  person 
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to  recollect  events  occurring  recently  is  evidence  of  mental 
decay,  because  it  manifests  a  want  of  power  of  concentration 
of  the  mind.  The  aged  live  in  the  past,  and  the  impressions 
retained  in  their  minds  are  those  that  were  made  in  their 
younger  days,  because  at  that  period  of  their  lives  they  were 
able  to  exercise  will  power  by  giving  attention.  While  the 
inability  of  a  person  of  advanced  years  to  remember  recent 
events  distinctly  undoubtedly  indicates  a  decay  of  the  human 
faculties,  it  does  not  conclusively  establish  senile  dementia, 
which  is  something  more  than  a  mere  loss  of  mental  power, 
resulting  from  old  age,  and  is  not  only  a  feeble  condition  of 
the  mind,  but  a  derangement  thereof.  In  Eddy's  Case  (32 
N.  J.  Eq.  701),  it  was  held  that  mere  forgetfulness  of  recent 
events,  in  a  testatrix  eighty-three  years  old,  afforded  no  evi- 
dence of  incapacity  to  make  a  will.  In  Clark^s  Heirs  v.  Ellis 
(9  Ore.  129),  the  will  of  a  testator  about  seventy  years  old  was 
upheld,  notwithstanding  his  memory  was  faulty,  in  speaking  of 
which  Mr.  Qiief  Justice  Lord  says :  "  It  is  true  that  the  testi- 
mony of  two  or  three  of  the  witnesses  indicates  that  his  memory 
was  failing,  but  this  was  to  be  expected  in  one  of  his  age,  and 
might  be  said  of  a  multitude  of  old  men  whose  competency  for 
any  business  is  never  questioned."  The  rule  is  settled  in  this 
State  that  if  a  testator  at  the  time  he  executes  his  will  under- 
stands the  business  in  which  he  is  engaged,  and  has  a  knowl- 
edge of  his  property,  and  how  he  wishes  to  dispose  of  it  among 
those  entitled  to  his  bounty,  he  possesses  sufficient  testamentary 
capacity,  notwithstanding  his  old  age,  sickness,  debility  of  body, 
or  extreme  distress.  {Hubbard  v.  Hubbard,  7  Ore.  42;  Clark's 
Heirs  v.  Ellis,  supra;  Chrisman  v.  Chrisman,  16  Ore.  127,  18  Pac. 
6;  Luper  v.  Werts,  19  Ore.  122,  23  Pac.  850;  Franke  v.  Shipley, 
22  Ore.  104,  29  Pac.  268;  In  re  Cline's  Will,  24  Ore.  175,  33 
Pac.  542,  41  Am.  St.  Rep.  851 ;  Swank  v.  Swank,  37  Ore.  439, 
61  Pac.  846.)  Under  this  rule,  we  think  Lowell  Ames,  at  the 
time  he  executed  the  will  in  question,  possessed  testamen- 
tary capacity.  Because  he  talked  to  a  picture,  and  expressed 
the  belief  that  the  departed  person  thus  represented  possessed 
the  "  keys  of  the  Kingdom,"  and  could  hear  and  understand 
what  was  said  to  him,  does  not  necessarily  imply  lunacy;  for, 
if  such  were  the  case,  it  might  with  equal  reason  be  claimed 
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that  many  person  who  worshipped  different  personages  were 
non  compos  mentu. 

It  is  contended  by  contestant's  counsel  that  if  Lowell,  at 
the  time  he  executed  the  pretended  will,  was  not  wholly  lacking 
in  testamentary  capacity,  he  was,  in  consequence  of  age,  ill 
health,  debility  of  body,  and  infirmity  of  will  power,  susceptible 
to  persuasion  by  his  friends,  and  that  his  brothers,  Andrew 
and  Joseph,  having  knowledge  thereof,  took  advantage  of  his 
physical  and  mental  condition,  and  unduly  influenced  him  to 
devise  and  bequeath  his  property  in  the  manner  indicated,  at- 
tempting thereby  to  deprive  the  contestant  of  all  interest  therein 
except  such  as  was  given  her  by  the  statute.  These  brothers 
testified  that  they  never  in  any  manner  attempted  to  persuade 
or  even  advise  the  testator  to  execute  a  will,  or  knew  that  he 
intended  to  make  a  testamentary  disposition  of  his  property 
until  at  Cannon's  suggestion  he  did  so;  and  their  testimony 
in  this  respect  is  not  contradicted  in  any  manner.  After  the 
will  was  executed  the  testator  went  with  his  brothers  to  a  hotel, 
and  refused  to  return  with  the  contestant,  saying  he  was  afraid 
of  his  stepson,  and  would  not  return  until  he  left  their  home, 
whereupon  she  told  her  husband  that,  if  he  would  pay  her  son 
for  the  eighteen  months'  labor  which  he  had  performed,  she 
would  send  him  away.  When  the  testator  was  taken  home, 
a  nurse  was  secured,  who  administered  his  medicine  and  pre- 
pared his  food  in  his  presence,  or  it  was  cooked  by  his  neigh- 
bors and  brought  to  him ;  contestant  not  being  called  upon  to 
cook  for  or  wait  upon  him  in  his  last  sickness,  he  claiming  to 
be  afraid  of  being  poisoned.  The  testator  on  February  17, 
1899,  commenced  a  suit  against  the  contestant  for  divorce  on 
the  ground  of  cruel  and  inhuman  treatment,  in  that  she,  against 
his  wish,  suffered  her  son  to  abuse  him,  and  confederated  with 
her  son  to  extort  property  and  money  from  him  under  a  threat 
of  prosecution  for  the  commission  of  a  heinous  offense.  A 
plea  having  been  interposed  by  the  contestant  showing  that  the 
testator  had  been  adjudged  insane,  the  court  on  March  13,  1899. 
decreed  that  the  suit  abate.  Joseph  testified  that  he  never  said 
anything  to  Lowell  about  his  wife's  poisoning  him,  but  did  tell 
him  that  he  was  in  danger  from  her  son.  Andrew,  in  answer 
to  the  inquiry,  "  What,  if  anything,  did  you  say  to  Lowell  Ames 
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in  his  lifetime  to  influence  him  against  his  wife,  Mary  Ames  ?  " 
said :  "  Why,  I  don't  recollect  saying  anything  in  particular. 
Q.  Did  you  say  anything  at  all,  particular  or  otherwise?  A. 
No.  Q.  What  attempt,  if  any,  did  you  make  to  influence  him 
against  his  wife?  A.  I  never  tried  to  influence  him  at  all."  It 
would  seem  to  be  inferable,  however,  from  the  testimony  of 
the  last  witness,  who  was  in  fact  cross-examined  by  his  own 
counsel,  that  after  the  will  was  executed  the  brothers  and  the 
persons  employed  by  them  to  assist  in  caring  for  Lowell  tried 
to  prejudice  his  mind  against  his  wife,  and  to  prevent  her  from 
conversing  with  him  unless  some  one  else  was  present.  The 
contestant  testified  that,  on  the  night  preceding  his  death,  she, 
in  response  to  his  request,  went  to  his  bedside,  and,  in  answer 
to  the  question,  "  What  was  said  ?  "  she  replied :  "  He  says, 
*  Mary,  they  tell  me  you  have  gone  back  on  me.'  I  says,  *  Who  ?  ' 
He  says,  '  The  Rowells.'  I  says,  '  Did  you  believe  it  ? '  He 
says,  *  I  did  at  the  time,  but  now  I  don't.' "  The  Rowells  re- 
ferred to  kept  the  hotel  at  Sweet  Home,  where  the  testator  was 
taken  by  his  brothers  when  he  first  left  home.  After  his  return 
the  nurse  found  a  bottle  in  his  house,  marked,  "  Poison,"  which 
she  showed  him,  and  he  remarked  that  he  never  knew  that  there 
was  any  poison  on  the  place.  Assuming  that  he  was  easily 
persuaded,  and  that  his  brothers  and  the  persons  employed  by 
them  to  care  for  him  took  advantage  of  his  enfeebled  con- 
dition and  prejudiced  his  mind  against  the  contestant,  did  such 
undue  influence  render  the  will  theretofore  executed  void? 
The  purpose  to  be  subserved  in  considering  evidence  of  the 
conduct  of  these  parties  after  the  will  was  made  is  to  determine 
whether  their  influence  was  exerted  in  procuring  the  execution 
of  the  testament  For  it  is  reasonable  to  suppose  that,  since 
the  mind  of  the  testator  was  prejudiced  against  the  contestant 
after  the  will  was  made,  undue  influence  was  exercised  by  the 
brothers  in  persuading  the  testator  to  execute  a  will  in  con- 
formity with  their  wishes.  The  testimony  shows  that  when 
the  will  was  made  the  testator  did  not  think  the  contestant  was 
a  party  to  the  scheme  of  her  son  to  extort  money  and  property 
from  him.  He  stated,  however,  that  he  would  expend  all  his 
property  in  employing  lawyers,  rather  than  that  George  Knable 
should  secure  one  cent  of  it.    The  will  having  been  made  when 
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he  thought  his  wife  innocent,  the  purpose  of  his  testamentary 
disposition  of  his  property  was  not  to  punish  her,  but  to  prevent 
her  son  from  securing  from  her  any  part  of  his  estate.  Andrew 
thought  the  contestant  was  trying  to  secure  her  husband's 
property  by  the  means  adopted  by  her  son,  and  so  told  New- 
port and  Cannon ;  but  as  neither  he  nor  his  brother  Joseph  had 
any  knowledge  that  Lowell  intended  to  make  a  will,  or  that  the 
testator  even  thought  of  doing  so,  until  such  course  was  sug- 
gested by  Cannon,  we  cannot  think  that  the  influence  relied 
upon  superinduced  the  execution  of  the  will.  When  a  will  has 
been  properly  executed,  it  is  the  duty  of  the  courts  to  uphold 
it,  if  the  testator  possessed  a  sound  and  disposing  mind  and 
memory,  and  was  free  from  restraint  and  not  acting  under 
undue  influence,  notwithstanding  sympathy  for  persons  legally 
entitled  to  the  testator's  bounty  and  a  sense  of  innate  justice 
might  suggest  a  different  testamentary  disposition. 

Believing,  as  we  do,  that  the  findings  of  the  Circuit  Court 
are  support  by  the  weight  of  the  testimony,  its  decree  is  affirmed. 


Chase  vs.  Howie. 


[Supreme  Court  of  Kansas,  Division  No.  i,  Feb.  8,  1902;  63  Kan,  320^  67 

Pac.  822.] 

Will  —  Construction  —  Nature  of  Estate. 

I.  The  following  arc  the  material  provisions  of  the  will  in  controversy: 
"  I  give  to  my  wife,  Lois  Walker,  all  my  real  and  personal  prop- 
erty, for  her  use  and  benefit  so  long  as  she  lives;  then  to  be  divided 
as  follows:  First.  Virgil  Anson  Walker  to  have  the  interest  of 
$2,500  for  his  benefit  and  use  as  long  as  he  lives;  then  to  be  divided 
among  the  other  heirs.  Second.  The  balance  to  be  divided  equally 
among  the  other  heirs,  which  is  Elizabeth  Luther,  Amelia  P. 
Ogden,  Olive  Walker,  Francis  M.  Walker,  Minervia  Ureta  Moyer, 
Lois  Alice  White,  and  Mary  Jane  Mott."  Such  a  will  is  to  be 
construed  as  a  bequest  of  a  life  interest  in  the  personal  property 
of  which  the  testator  was  the  owner  when  he  died  to  said  Lois 
Walker,  and,  said  Virgil  Anson  Walker  having  deceased  before 
said  will  became  operative,  the  remainder  over  must  be  regarded 
as  having  been  bequeathed  to  the  **  other  heirs  "  therein  named. 
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2.  In  the  absence  of  a  direction  to  the  contrary,  one  who,  under  a  will, 
takes  a  life  interest  in  personal  property,  is  allowed  to  receive  and 
use  only  the  income  or  profits  thereof,  and  the  rights  of  the  owner 
of  the  life  estate  and  those  of  the  person  entitled  to  the  remainder 
must  be  treated  as  entitled  to  equal  protection. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Brown  county;  Wm.  I.  Stuart, 
Judge. 

Action  by  J.  W.  Howie,  administrator,  against  Reuben  Moyer 
and  E.  Chase.  Judgment  for  plaintiff,  and  defendant  E.  Chase 
brings  error. 

Affirmed. 

Argued  before  Johnston,  Cunningham,  Greene,  and 
Ellis,  JJ. 

James  Falloon,  for  plaintiff  in  error. 

Ryan  &  Reeder  and  Sample  F.  Newlon,  for  defendant  in  error. 

Ellis,  J. —  As  stated  by  plaintiff  in  error  in  his  brief,  "the 
principal  error  complained  of  is  the  construction  of  the  will " 
in  this  case.  On  the  5th  day  of  June,  1876,  Anson  Walker  made 
his  last  will  and  testament  in  words  and  figures  following: 
"  I,  Anson  Walker,  of  the  county  of  Ontario,  town  of  Canan- 
daig^a,  state  of  New  York,  hereby  make  this,  my  last  will  and 
testament,  being  of  sound  mind  and  memory,  do  make,  publish, 
and  declare  in  the  manner  following,  viz.:  I  direct  that  my 
just  debts  be  paid  by  my  executor  hereinafter  named  as  soon 
after  my  death  as  may  be  by  him  found  convenient.  Second. 
I  give  to  my  wife,  Lois  Walker,  all  my  real  and  personal  prop- 
erty, for  her  use  and  benefit  as  long  as  she  lives;  then  to  be 
divided  as  follows:  First.  Virgil  Anson  Walker  to  have  the 
interest  of  $2,500  for  his  benefit  and  use  as  long  as  he  lives; 
then  to  be  divided  among  the  other  heirs.  Second.  The  balance 
to  be  divided  equally  among  the  other  heirs,  which  is  Elizabeth^ 
Luther,  Amelia  P.  Ogden,  Olive  Walker,  Francis  M.  Walker, 
Minervia  Ureta  Moyer,  Lois  Alice  Walker,  and   Mary  Jane 
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Mott.  Third.  I  hereby  nominate  and  appoint  Reuben  Moyer 
to  be  executor  of  this,  my  last  will  and  testament;  revoking 
all  former  wills  by  me  made.  In  witness  whereof  I  have  here- 
unto set  my  hand  and  seal  this  fifth  day  of  June,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  seventy-six.  [Signed] 
Anson  Walker."  The  will  was  properly  executed.  Mr.  Walker 
moved  to  Brown  county,  Kan.,  where  he  died  in  1883,  leaving 
as  his  heirs  the  parties  named  in  the  will,  except  Virgil  Anson 
Walker,  who  died  previous  to  that  time.  The  parties  designated 
as  "  other  heirs  "  in  the  will  were  children  of  the  testate.  On 
the  i6th  day  of  August,  1884,  letters  testamentary  were  issued 
to  Reuben  Moyer  by  the  Probate  Court  of  Brown  county.  Some 
time  afterward  the  executor,  Moyer,  moved  to  California,  and 
by  reason  of  his  nonresidence,  on  the  isth  day  of  January, 
1898,  said  Probate  Court  removed  him  from  office,  and  appointed 
Chas.  P.  Waste  as  administrator,  who  duly  qualified.  After  * 
this  action  was  brought.  Waste  became  a  nonresident,  and  was 
in  turn  removed  by  the  Probate  Court,  and  the  defendant  in 
error  was  duly  appointed  as  his  successor,  and  substituted  as 
plaintiff  in  the  court  below.  At  the  time  of  his  decease,  Anson 
Walker  had  notes  and  mortgages  due  him  amounting  in  the 
aggregate  to  $3,000,  $2,000  of  which  was  owing  by  said  Reuben 
Moyer.  This  action  was  brought  on  the  5th  of  April,  1899, 
by  the  administrator  against  said  Reuben  Moyer  and  his  bonds- 
man, E.  Chase,  to  recover  the  moneys  which  came  into  the 
hands  of  said  Moyer  as  executor,  and  which  remained  un- 
accounted for  at  that  time.  The  only  property  in  controversy 
is  the  $3,C)oo  above  referred  to.  The  defendant  Moyer  was  not 
served,  and  did  not  appear,  and  the  defendant  Chase  admitted 
that  the  moneys  above  mentioned  were  duly  received  by  his 
principal,  as  executor,  and  paid  out  chiefly  to  the  widow,  Lois 
Walker,  during  her  lifetime;  it  being  admitted  that  she  died 
in  December,  1896,  The  contention  of  the  administrator  was 
and  is  that  by  the  terms  of  the  will  the  widow  was  given  a  life 
interest  in  the  sum  in  dispute,  and  was,  therefore,  only  entitled 
to  the  income  or  usufruct  of  said  money,  while  the  defendant 
below  insisted  that,  as  the  property  bequeathed  was  money,  by 
the  terms  of  the  will  the  title  passed  absolutely  to  the  widow, 
or  at  least  so  much  as  was  necessary  for  her  maintenance  and 


CHASE  V.    HOWIE.  551 

support  could  lawfully  be  used  by  the  executor  for  such  pur- 
pose. The  trial  court  ruled  that  "the  widow,  Lois  Walker, 
could  not  use  any  of  the  principal  for  her  support  and  main- 
tenance, and  the  executor,  Reuben  Moyer,  would  only  be  entitled 
to  a  credit  on  the  $3,000  for  debts  he  paid  of  the  decedent, 
Anson  Walker,  for  his  burial,  and  cost  of  administration  on  his 
estate."  In  addition  thereto,  the  trial  court  allowed  defendant 
below  for  all  sums  which  had  been  advanced  by  the  executor 
to  the  children  and  heirs  who  were  respectively  entitled  to  the 
residue  under  the  terms  of  the  will.  The  administrator  had 
judgment  for  $1,507.82,  and  the  defendant  Chase  brought  error. 
In  his  brief,  counsel  for  plaintiff  in  error  says :  "  In  the 
construction  of  wills  all  the  surrounding  circumstances  must  be 
taken  into  consideration.  In  this  case  it  must  be  presumed  that 
the  testator  undertook  to  care  for  his  wife  in  an 'ample  and 
-proper  manner,  as  far  as  his  estate  would  go.  Testator  was 
possessed  of  but  $3,000  in  personal  property  ?it  the  time  of  his 
decease.  The  mere  use  of  this  $3,000  certainly  would  not  be 
adequate  for  the  support  and  maintenance  of  his  widow.  While 
it  is  true  under  the  decisions  a  life  estate  may  be  created  in  the 
wife,  with  power  to  use  such  part  of  the  principal  as  may  be 
necessary  for  her  support  and  maintenance,  this  power,  how- 
ever, need  not  be  expressly  stated  in  the  will,  but  may  be 
gathered  from  the  contents  and  purpose  for  which  the  will  was 
executed.  This  will  directs  payments  of  debts;  second,  giving 
all  his  estate,  both  real  and  personal,  for  her  use  and  benefit 
as  long  as  she  lives,  and  afterward  the  balance  to  be  divided 
equally  among  the  other  heirs."  Under  the  common  law  it 
was  held  that  there  could  be  no  future  property,  to  take  place 
in  expectancy,  created  in  personal  goods  and  chattels;  but  this 
distinction  has  long  since  been  disregarded.  "And  therefore, 
if  a  man,  either  by  deed  or  will,  limits  his  books  or  furniture 
to  A.  for  life,  with  remainder  over  to  B.,  this  remainder  is 
good."  (2  Cooley,  Bl.  [3d  ed.],  p.  397.)  "A  chattel  personal 
may  also  be  given  by  will  to  A.  for  life,  with  remainder  over 
to  B.,  and  the  limitation  over,  after  the  life  interest  in  the  chattel 
has  expired,  is  good."  (2  Kent,  Comm.  *352.)  "  It  may  also 
be  laid  down  as  settled  that  under  a  bequest  of  chattels,  real  or 
personal,  to  A.  for  life,  and  after  his  death  to  B.,  A.'s  right  to 
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the  usufruct  during  his  lifetime  and  B/s  right  to  the  ultimate 
interest  will  both  be  protected."  (20  Am.  &  Eng.  Encyc.  of  Law, 
931.)  The  same  author,  continuing,  says:  "It  seems  further 
to  be  the  better  opinion  that,  whether  the  bequest  consists  of 
chattels  real  or  personal,  both  the  life  legatee  and  the  remainder- 
man have  legal,  as  distinguished  from  merely  equitable,  rights, 
and  are  entitled  to  legal  remedies."  A  case  analogous  in  its 
facts  to  the  one  at  bar  is  that  of  Field  v.  Hitchcock  (17  Pick. 
182,  28  Am.  Dec.  288).  The  testator  left  $1,000  in  cash,  which 
came  into  the  hands  of  the  executor,  and  the  executor  was  in 
debt  to  the  testator  in  the  sum  of  $1,000.  In  the  opinion  the 
court  said :  "  It  was  contended  in  the  argument  for  the  re- 
spondent that,  as  the  money  was  given  to  the  wife  for  her  life, 
and  as  money  is  a  commodity  consumed  in  the  use,  it  must  be 
deemed  an  absolute  gift.  This  is  certainly  an  extraordinary 
proposition.  I  have  not  the  will  before  me,  but  I  take  its  pro- 
vision to  be  this :  that  the  testator  gives  his  personal  property, 
or  the  use  of  it,  to  his  wife  for  her  life,  and  then  over  to  the 
complainant.  I  take  it  that  nothing  is  now  better  settled  than 
that  such  a  gift  is  a  gift  of  the  interest  only,  and,  if  no  trustee 
is  specially  named,  it  is  the  duty  of  the  executor  to  invest  the 
money,  and  pay  the  interest,  only,  to  the  person  entitled  for 
life,  and  preserve  the  principal  for  him  who  is  entitled  to  take 
afterward.  *  *  ♦  The  result  was  that  the  decree  of  the 
judge  of  probate  was  reversed,  and  it  was  ordered  that  the 
appellee  charge  himself  with  cash  not  inventoried,  $1,000,  and 
with  his  own  debt,  $1,000."  Plaintiff  in  error  cites  McNutt  v. 
McComb  (6i  Kan.  25,  58  Pac.  965).  In  that  case  the  first  clause 
of  the  will  was :  "  I  hereby  devise  and  bequeath  unto  my  be- 
loved wife,  Lucinda  Burke,  subject  to  the  payment  of  my  debts, 
ftmeral  expenses,  and  other  expenses,  all  my  estate,  real  and 
personal  and  mixed."  The  second  item  was :  "At  the  death  of 
my  said  wife  I  direct  that  whatever  may  then  remain  of  my  said 
estate  be  divided  between  my  three  children"  (naming  them), 
as  follows:  One-third  to  A.,  one-third  to  B.,  and  the  other 
third  to  be  equally  divided  between  C.  and  D.  This  court  held 
that  the  first  item  of  the  will  created  an  uncontrolled  power  of  dis- 
position in  the  widow  and  an  estate  in  fee,  and  that  the  second 
clause   contained  a   direction   inconsistent   with   this   absolute 
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interest,  and  was  void.  It  is  difficult  to  see  how  that  case  can 
aid  the  contention  of  the  plaintiff  in  error  here.  An  earlier  case 
—  that  of  Williams  v.  McKinney  (34  Kan.  514,  9  Pac.  265),—' 
presents  som/j  features  W'hich  are  similar,  and  much  of  the  lan- 
guage of  the  opinion  is  applicable,  to  the  case  we  are  consider- 
ing. True,  in  that  case  the  widow  was  invested  with  the  use 
and  control  of  the  estate  "  for  the  rearing,  nurture,  and  educa- 
tion of "  the  minor  children  therein  named,  and,  it  being  apparent 
that  such  was  the  intention,  she  could  lawfully  assert  dominion 
over  it  during  her  lifetime.  Still  the  court  held  that  only  a  life 
estate  was  given  to  the  wife.  (See,  also,  cases  cited  therein.) 
In  the  will  we  are  discussing  there  were  no  words  signifying 
an  intention  on  the  part  of  the  testator  that  his  widow  should 
be  vested  with  the  control  or  power  of  disposition  of  any  of  his 
personal  estate.  It  is  plain  that,  he  intended  she  should  receive 
nothing  but  the  usufruct. 

The  other  errors  complained  of  are  unsubstantial  in  their 
nature,  and  deserve  little  attention.  It  is  doubtless  true  that 
the  court  should  not  have  required  the  defendant  to  elect  upon 
which  defense  set  forth  in  his  answer  he  would  stand.  (De  Lissa 
V.  Mining  Co.,  59  Kan.  319,  52  Pac.  886.)  Still,  as  the  defendant 
below  was  permitted  to  prove  under  his  fifth  defense  all  of  the 
facts  he  might  have  proven  under  each  and  all  of  the  others, 
the  error  was  immaterial. 

The  burden  of  issues  was  properly  upon  the  plaintiff  below. 
It  was  material  for  him  to  show  that  the  widow  had  elected  to 
take  under  the  will,  as  it  was  a  fact  controverted  by  the  plead- 
ings. If  defendant  below  desired  to  secure  the  opening  and 
closing  of  the  case  to  the  jury,  he  should  have  admitted  all  the 
material  allegations  of  the  petition.  Failing  to  do  so,  he  cannot 
be  heard  to  complain  because  he  was  denied  that  privilege. 

The  last  assignment  of  error  is  that  the  court  allowed  the 
jury  to  construe  the  pleadings  by  an  instruction  given  at  the 
time  of  the  submission  of  the  cause.  We  do  not  think  the 
instruction  complained  of  is  susceptible  of  such  a  construction, 
or  that  any  error  was  committed  in  that  respect. 

It  follows  that  the  trial  was  free  from  substantial  error,  and 
the  judgment  of  the  District  Court  is  affirmed. 

All  the  justices  concurring. 
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Noble  et  a/,  vs,  Jackson. 

[Supreme  Court  of  Alabama,  Feb.  4,  1902;  132  Ala.  250,  31  So.  450.] 

Executors  —  Settlement  of  Estate  —  Commissions  — 
Allowance  by  Probate  Court  —  Review  —  Extraordi- 
nary Services  —  Attorney's  Fees  —  Bookkeeper's  Ser- 
vices. 

1.  In  the  absence  of  a  showing  that  the  Probate  Court  has  allowed 

executors,  by  way  of  commissions  in  the  settlement  of  estates,  an 
amount  unreasonably  great  or  small,  its  judgment  will  not  ordi- 
narily be  disturbed  on  appeal. 

2.  The  fact  that  one  of  the  executors  of  an  estate  transacted  most  of 

the  business  of  the  executorship  does  not,  of  itself,  characterize  his 
services  as  extraordinary,  meriting  compensation  as  such. 

3.  Executors  of  an  estate  are  not  entitled  to  reimbursement  out  of  the 

estate  for  amounts  paid  attorneys  in  the  maintenance  of  improper 
efforts  to  charge  the  estate  in  the  executors'  favor  and  to  postpone 
its  final  settlement. 

4.  Where  the  accounts  necessary  to  be  kept  in  the  course  of  the  admin- 

istration of  an  estate  involve  little  more  than  statements  of  receipts 
and  disbursements,  and  are  such  as  required  no  special  skill  or  at- 
tention beyond  what  those  who  assume  executorial  duties  might 
be  expected  to  bestow  in  person,  the  expense  of  employing  a  book- 
keeper will  be  disallowed  as  a  credit  on  the  account. 

Appeal  from  Probate  Court,  Montgomery  county;  J.  B. 
Gaston,  Judge. 

Final  settlement  of  the  accounts  of  George  D.  Noble  and 
others,  executors  of  Jesse  Hooker,  deceased.  From  an  adverse 
decree  all  of  the  executors,  except  Mrs.  James  H.  Jackson, 
appeal. 

Modified. 

Gordon  Macdondd,  for  appellants. 
Gunter  &  Gunter,  for  appellee. 
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Sharpe,  J. —  The  opinion  rendered  in  Noble  v.  Jackson  (124 
Ala.  311,  26  So.  955)  is  referred  to  for  a  statement  of  the 
nature  of  this  case  and  of  the  general  principles  of  law  per- 
taining to  it.  Now,  as  upon  that  appeal,  the  main  controversy 
involves  claims  of  appellants  made  on  their  final  settlement  of 
the  estate  they  represent  for  commissions  for  extra  services 
and  for  expenses  of  the  executorship,  including  the  employment 
of  a  bookkeeper  and  of  counsel,  and  in  addition  thereto  charges 
against  the  appellants  as  interest  on  moneys  of  the  estate.  The 
assignments  of  error  which  do  not  relate  to  those  matters  have 
not  been  argued  in  briefs  for  appellants,  and,  therefore,  will  be 
treated  as  waived. 

What,  within  the  maximum  fixed  by  statute,  is  a  fair  com- 
pensation to  be  allowed  executors  by  way  of  commissions,  is 
by  the  statute  committed,  in  the  first  instance,  to  the  determina- 
tion of  the  Probate  Court ;  and,  unless  it  appears  that  that  court 
has  allowed  an  amount  unreasonably  great  or  small,  its  judg- 
ment will  not  ordinarily  be  disturbed  on  review.  The  bulk  of 
this  estate  consisted  of  securities,  the  assembling  and  distribu- 
tion of  which  appear  to  have  involved  much  less  of  time  and 
trouble  than  is  usually  incident  to  the  administration  of  estates 
of  such  value,  and  upon  this  consideration  we  are  unable  to 
conclude  that  the  Probate  Court's  action  in  fixing  commissions 
at  a  total  of  $1,200  was  .erroneous.  The  fact  that  George  D. 
Noble  transacted  most  of  the  business  of  the  executorship  does 
not,  of  itself,  characterize  his  services  as  extraordinary,  nor 
was  there  anything  in  the  record  showing  the  rendition  of 
extraordinary  services,  by  him  or  his  corepresentatives,  merit- 
ing compensation  as  such. 

For  counsel  fees  there  has  been  allowed  appellants,  partly  by 
the  court,  partly  by  agreement,  and  including  an  amount  sup- 
plied for  them  by  the  residuary  legatee,  a  total  of  $3,500.  The 
evidence  does  not  show  this  sum  was  insufficient  as  compensa- 
tion for  all  services  rendered  by  counsel  in  representing  them  in 
their  rightful  contentions  and  in  the  interest  of  the  estate.  Testi- 
mony relied  on  to  swell  the  allowance  shows  the  witnesses 
based  their  total  estimates  of  value  partly  on  services  which 
were  in  maintenance  of  improper  efforts  of  appellants  to  charge 
the  estate  in  their  favor  and  to  postpone  its  final  settlement. 
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While  the  fees  charged  for  such  services  may  not  be  unreason- 
able as  against  appellants,  they  are  not  proper  for  allowance 
out  of  the  estate. 

Accounts  necessary  to  be  kept  in  the  course  of  the  adminis- 
tration involved  little  more  than  statements  of  receipts  and 
disbursements,  and  were  such  as  required  no  special  skill  or 
attention  beyond  what  those  who  assume  executorial  duties 
may  be  expected  to  bestow  in  person.  Therefore  the  expense 
of  emplo)dng  a  bookkeeper  was  correctly  disallowed  as  a  credit 
on  the  account. 

Under  principles  and  conclusions  stated  by  this  court  on  the 
first  appeal,  appellants  were  liable  for  the  interest  charged 
against  them  on  the  settlement,  except  that  so  much  of  the 
last  debit  in  the  stated  account  as  seems  to  have  been  calculated 
on  $600  received  by  Mrs.  Jane  Jackson  as  commissions  under 
the  agreement  of  parties  made  October  3,  1896,  was  improperly 
charged  as  upon  moneys  in  the  hands  of  appellants.  To  correct 
this,  the  decree  of  the  Probate  Court  will  be  here  modified  as 
of  the  date  of  its  rendition,  so  that  the  amount  decreed  to  be 
recovered  by  the  appellee  from  appellants  will  be  $4,849.72.  As 
so  modified,  the  decree  will  be  affirmed,  without  damages. 

Let  the  costs  of  appeal  in  this  court  and  in  the  Probate  Court 
be  paid  by  the  appellee. 


Williams  vs.  Bonner. 

[Supreme  Court  of  Mississippi,  Feb.  3,  1902;  79  Miss.  664,  31  So.  207.I 

Guardian  and  Ward  —  Physician's  Services  —  Necessity 
—  Encroachment  upon  Corpus  of  Estate  —  Authority 
OF  Guardian. 

1.  Where  a  physician  who  had  rendered  services  to  a  ward  charged  the 

account  at  first  to  her  guardian  personally,  and,  on  his  refusal  to 
pay  the  account,  brought  suit  against  him  as  guardian,  the  fact  that 
the  account  had  originally  been  charged  to  the  guardian  indi- 
vidually did  not  preclude  recovery. 

2.  Where  a  ward  was  seriously  injured  by  accident,  feo  that  the  services 

of  a  physician  were  required  to  preserve  her  life,  the  guardian  had 
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authority,  without  order  of  court,  to  contract  for  the  payment  of 
the  physician's  charges  from  the  corpus  of  the  ward's  estate;  the 
income  thereof  being  insufficient. 

Appeal  from  Chancery  Court,  Jones  county ;  Stone  Deavors, 
Chancellor. 

Action  by  D.  J.  Williams  against  J.  L.  Bonner,  as  guardian 
of  Ruby  Bonner,  an  infant  From  a  judgment  in  favor  of  de- 
fendant, plaintiff  appeals. 

Reversed. 

Hardy  &  Howell,  for  appellant. 
Buckley  &  Halsell,  for  appellee. 

Terral,  J. —  Dr.  Williams  was  a  practicing  physician  at  EUis- 
ville,  where  he  resided,  and,  as  surgeon  and  physician,  was 
called  by  J.  L.  Bonner  to  attend  upon  his  minor  daughter.  Ruby 
Bonner,  who  lived  with  him,  some  ten  miles  in  the  country. 
Ruby  was  involuntarily  shot  by  her  own  hand,  was  seriously 
wounded,  and  her  life  despaired  of.  Dr.  Williams  was  called 
to  her,  and  his  bill  for  $107.50  is  agreed  to  be  reasonable.  J.  L. 
Bonner  was  then,  and  is  yet,  the  guardian  of  Ruby,  who  had  a 
small  estate  in  his  hands,  and  at  the  time  of  her  misfortune  had 
no  order  of  court  to  expend  any  of  the  capital  of  her  estate 
for  any  purpose.  The  account  when  made  by  Dr.  Williams  was 
charged  simply  to  J.  L.  Bonner.  Bonner,  it  is  admitted,  is 
insolvent;  and  he  declined  to  pay  the  account,  whereupon  Dr. 
Williams  brought  his  suit  in  chancery  against  him  as  guardian 
of  Ruby  Bonner.  The  defenses  are:  (i)  That,  Dr.  Williams 
having  charged  the  account  at  first  to  J.  L.  Bonner  individually, 
he  is  precluded  from  recovering  the  same  of  Bonner  as  guardian ; 
(2)  It  is  said  that  Bonner  could  not,  as  guardian,  contract  to 
pay  any  sum  of  money,  so  as  to  encroach  upon  the  capital  of 
the  estate  of  the  minor  in  his  hands,  and,  therefore,  a  suit  could 
not  lie  against  him  as  guardian  under  the  circumstances  of  this 
case. 

I.  We  regard  it  as  a  matter  of  small  moment  that  the  account 
was  first  charged  against  Bonner  individually.     When  all  the 
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facts  and  circumstances  relating  to  the  matter  and  to  the  persons 
connected  with  them  were  made  known  to  Dr.  Williams,  he 
was  then  at  liberty  tp  charge  his  account  as  right  and  justice 
dictated. 

2.  The  doctrine  relating  to  the  duties  of  a  trustee  at  common 
law  (and  in  this  category  the  guardian  stands  to  his  ward) 
requires  him,  when  the  life  of  the  cestui  que  trust  is  put  in 
competition  with  the  expenditure  of  his  property,  to  sacrifice 
the  latter,  if  need  be,  for  the  former.  That  medical  services 
are  necessaries  to  an  infant  may  not,  upon  the  authorities,  be 
questioned;  and  that  an  infant  himself  (there  being  no  other 
to  do  so)  might  call  in  a  surgeon,  and  bind  his  estate  for  a 
reasonable  fee,  cannot  be  denied,  and  what  an  infant  himself 
might  do,  we  think  a  guardian  could  do  for  him.  The  general 
rule  undoubtedly  is  that  a  guardian  may  not  ordinarily  exceed 
the  income  of  the  ward  in  his  maintenance  and  education,  with- 
out a  previous  order  of  court  therefor.  But  there  are  exceptions 
to  the  rule,  and  in  a  case  where  the  court,  if  it  had  foreseen 
the  event,  would  have  made  an  allowance  therefor,  though  ex- 
ceeding the  income  of  the  estate,  there  the  guardian,  of  his 
own  authority,  and  without  previous  authorization,  may  make 
the  necessary  expenditure.  In  the  Law  of  Infants,  by  Field 
(§§  122  and  123),  it  is  said:  "The  general  principle  seems  to 
be  that  the  guardian  must  not  trench  upon  the  corpus  of  the 
estate,  and  allowances  for  expenditure  in  advance  of  the  income 
are  only  made  when  clearly  demanded  by  justice,  though  courts 
sometimes  ratify  acts  of  guardians  in  spending  more  than  the 
income  of  estates  upon  their  wards.  The  more  common  rule 
is  that  guardians  will  be  protected  by  the  court  in  necessary, 
proper,  and  economical  disbursements  made  for  the  benefit  of 
their  wards,  though  made  without  prior  order  of  court,  and 
although  they  trench  upon  the  capital  or  corpus  of  the  estate; 
and  such  disbursements  will  be  allowed  as  credits  if  it  appears 
to  the  court,  on  inquiry,  that  the  expenditures  were  such  as  the 
court  would  have  allowed  or  ordered  had  previous  application 
been  properly  made  for  that  purpose."  In  North  Carolina  an 
expenditure  above  the  income  of  the  ward,  without  a  previous 
order  of  court,  made  by  the  guardian  for  the  benefit  of  the 
health  of  the  ward,  in  sending  him  to  a  distant  locality,  was 
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allowed.  (Long  v.  Nor  com,  37  N.  C.  354.)  In  speaking  of 
credit  asked  by  the  guardian  made  for  his  education  and  main- 
tenance in  excess  of  the  income  of  the  ward  without  a  previous 
order  of  court,  the  court,  in  Fr click  v.  Turner  (26  Miss.  394), 
said:  "It  is  only  in  very  special  cases,  such  as  could  not  be 
foreseen,  that  the  court  ought,  under  any  circumstances,  to 
sanction  a  charge  of  this  kind  not  previously  authorized  by 
the  court."  Assuredly  the  case  here  before  us,  not  to  be  antici- 
pated by.  human  wisdom  or  foresight,  in  which  the  despair  of 
life  of  the  ward  calls  for  aid  from  the  principal  of  her  own 
estate,  and  which  aid  none  other  would  render,  is  one  of  the 
cases  covered  by  exceptions  mentioned  by  the  court.  We  think 
the  complainant  should  have  recovered. 
Reversed  and  remanded. 


Cutler  vs.  Cutler  et  al. 

[Supreme  Court  of  North  Carolina,  Feb.  18,  1902;  130  N.  C.  i,  40  S.  E. 

689.3 

Wills  —  Execution  —  Revocation  —  Burden  of  Proof  — 
Admission  —  Use  on  Second  Trial. 

1.  There  is  a  revocation  of  a  will  where  it  is  defaced  and  mutilated  by 

vermin,  and  testator  adopts  this  with  intent  to  revoke  the  will. 

2.  Where  the  will  had  been  in  testator's  possession,  and  is  presented 

with  his  name  torn  off,  or  eaten  off  by  vermin,  the  propounders 
have  the  burden  of  showing  it  was  not  revoked. 

3.  Admission  of  fact  "  in  the  trial  of  his  action,"  made  to  prevent  con- 

tinuance for  absence  of  witness,  cannot  be  used  on  a  subsequent 
trial,  the  witness  being  present,  and  notice  having  been  given  that 
the  admission  would  be  objected  to. 

4.  It  is  immaterial  that  witnesses  sign  the  will  before  the  testator  does, 

where  all  sign  in  the  presence  of  each  other. 

Appeal  from  Superior  Court,  Beaufort  county ;  Allen,  Judge. 

Action  by  S.  A.   Cutler  against   C.   C.   Cutler  and  others. 
Judgment  for  defendants.    Plaintiff  appeals. 
Reversed. 
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Chas.  F.  Warren,  for  appellant. 

Small  &  McLean  and  B.  B,  Nicholson,  for  appellees. 

FuRCHES,  Ch.  J. —  This  is  an  action  of  devisavit  vel  non  of  the 
will  of  Nathan  C.  Cutler.  It  is  not  contended  but  what  he  at 
one  time  intended  the  paper  writing  offered  for  probate  as  his 
last  will  and  testament ;  and  while  there  are  other  exceptions  to 
other  matters,  which  will  be  considered,  the  principal  question 
is  as  to  whether  it  was  revoked  or  not,  and,  as  this  is  the  main 
question,  we  will  assume  that  it  was  properly  executed,  and 
consider,  the  question  of  revocation  first.  There  was  a  motion 
to  nonsuit  the  plaintiff  at  the  close  of  the  evidence,  and  the 
whole  evidence  is  sent  up  as  a  part  of  the  case  on  appeal,  includ- 
ing the  script  offered  as  the  will,  and  the  clerk  is  instructed 
in  the  case  on  appeal  to  attach  and  send  this  as  a  part  of  the 
record  evidence  in  the  case.  This  script  is,  therefore,  legitimately 
before  us  as  a  part  of  the  evidence,  to  be  considered  for  what- 
ever it  may  be  worth.  The  script  was  written,  and,  we  will  say, 
executed  some  ten  years  or  more  before  the  death  of  Cutler, 
and,  his  children  all  having  married  and  left  him,  he  abandoned 
his  home  with  the  purpose  of  living  among  his  children ;  and, 
without  moving  his  household  furniture,  a  few  months  before 
he  died  he  rented  to  one  James  Asbury,  who  moved  into  his 
dwelling-house.  Asbury,  according  to  his  evidence,  found  this 
script  in  an  unsealed  envelope  in  an  unlocked  drawer  of  an  old 
wooden  safe  belonging  to  the  testator,  left  by  him  in  said  house, 
in  which  there  were  other  papers.  He  said  nothing  to  the 
testator  about  finding  the  will.  The  will  had  been  seen  by  others 
who  had  been  using  the  house  for  the  purpose  of  storing 
grain,  before  the  death  of  the  testator,  but  they  had  not  men- 
tioned it  to  him.  The  script,  as  it  comes  to  us,  is  badly  muti- 
lated. The  name  of  the  testator,  if  it  was  ever  there, —  and  we 
take  it  that  it  was, —  is  entirely  gone ;  and  it  is  badly  mutilated 
in  other  respects.  Much  of  the  work  of  mutilation  was  the 
work  of  moths  or  vermin,  and  it  is  contended  by  the  propounder 
that  it  was  all  done  by  them.  But  it  looks  to  us  as  if  it  had 
been  torn  where  the  signature  of  the  testator  should  have  been. 
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These  were  all  matters  for  the  jury  upon  the  evidence  and  proper 
instructions  from  the  court.  The  paper  itself  showed  the  mutila- 
tions, and,  as  there  was  much  evidence  tending  to  show  that  the 
testator  knew  of  the  defaced  condition  of  this  paper  long  before 
his  death,  it  was  contended  by  the  caveator  that,  if  he  did  not 
tear  the  paper  himself,  there  is  abundant  evidence  showing  that 
he  accepted  it  as  a  destruction  of  his  will,  and  that  he  intended 
to  die  intestate.  And  while  it  was  not  denied  that  there  was 
evidence  tending  to  show  this  to  be  the  fact,  the  propounders 
contended  that,  unless  the  script  had  been  defaced  by  the  maker, 
or  by  some  one  for  him  in  his  presence  and  by  his  direction, 
the  will  was  not  revoked ;  that  he  could  not  ratify  the  oblitera- 
tion or  destruction  of  the  will  by  the  vermin  if  he  wished  to  do 
so;  that  a  will  properly  executed  could  only  be  revoked  in  the 
manner  above  stated  or  by  making  another  will ;  and  his  honor, 
being  of  the  opinion  that  the  law  was  as  contended  by  the  pro- 
pounders, so  instructed  the  jury  in  substance.  In  this,  we  think, 
there  was  error.  Revocation  consists  of  two  things, —  the  in- 
tention of  the  testator,  and  some  outward  act  or  symbol  of 
destruction.  A  defacement,  obliteration,  or  destruction,  with- 
out the  animo  rezvcandi,  is  not  sufficient.  Neither  is  the  inten- 
tion—  the  animo  revocandi — sufficient,  without  some  act  of 
obliteration  or  destruction  is  done.  It  seems  to  us  that  the 
court  placed  too  strict  a  construction  upon  the  statute.  The 
will  was  in  the  possession  of  the  testator,  and  it  seems  from  the 
evidence  that  he  knew  of  the  obliteration,  if  he  did  not  himself 
tear  his  name  off  the  paper.  He  must  have  gotten  this  informa- 
tion by  handling  and  inspecting  the  same,  and,  if  so,  it  was  done 
in  his  presence,  or  it  was  done  and  in  his  presence.  And  if  he 
then  had  the  animo  re^^ocandi,  why  was  this  not  a  compliance 
with  the  statute,  and  a  revocation?  We  find  it  stated  in  Pritch. 
Wills  (§  267),  that  "  every  act  of  canceling  imports  prima  facie 
that  it  was  done  animo  revocandi,  yet  it  is  but  a  presumption, 
which  may  be  repelled  by  accompanying  or  subsequent  circum- 
stances." And  we  find  that  this  quotation  is  taken  from  the 
opinion  of  the  court  by  Ruffin,  Ch.  J.,  in  Bethell  v.  Moore  ( 19 
N.  C  311).  We  also  see  in  Pritch.  Wills  (§  269),  the  following: 
"  But  it  has  been  held  that  the  failure  of  the  testator,  after  being 
informed  of  the  loss  or  destruction  of  his  will,  to  execute  an- 
VoL.  VII  —  36 
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Other,  when  he  has  time  and  opportunity  to  do  so,  furnishes  a 
presumption  of  intention  to  revoke  the  lost  or  destroyed  will; 
but  this  presumption  may  be  rebutted  or  explained  away  by 
proof  of  the  declarations  of  the  testator  or  other  evidence." 
We  find  these  views  expressly  stated  in  Steele  v.  Price  (44  Ky. 
58).  We  are,  therefore,  led  to  the  conclusion  that,  if  the  oblitera- 
tion was  entirely  by  vermin,  the  question  of  revocation  anitno 
revocandi  should  have  been  left  to  the  jury  to  say,  from  all  the 
evidence,  whether  Nathan  C.  Cutler  intended  said  script  to  re- 
main his  will  or  not ;  and  it  was  error  in  the  court  to  take  this 
question  from  the  jury,  and  to  instruct  them  in  effect  that,  if 
this  was  so,  it  did  not  amount  to  a  revocation  of  the  will. 

The  court  also  instructed  the  jury  that  if  the  testator  found 
the  will  in  its  mutilated  condition,  and,  thinking  that  this  was 
in  law  a  revocation,  and  for  that  reason  he  said  he  had  thrown 
it  away  or  destroyed  it,  that  would  not  amount  to  a  revocation. 
The  language  of  the  witness  Respass  is  that  Cutler  told  him 
that  he  had  destroyed  the  will.  The  language  of  the  witness 
John  B.  Respass  is  as  follows :  "  I  said  to  him :  *  Your  business 
is  all  fixed.  I  wrote  your  will.'  He  said :  '  No ;  the  will  you 
wrote  for  me  I  have  destroyed.  There  were  such  changes  in  my 
property  that  the  will  would  not  fit  anyway/  "  He  said  nothing 
about  his  "  opinion  of  the  law,"  but  simply,  "  I  have  destroyed 
it."  But  we  are  unable  to  see  what  effect  his  opinion  of  the  law 
^vould  have  had  on  the  case  if  he  had  destroyed  it.  The  question 
for  the  jury  upon  this  evidence  was,  had  he  destroyed  it?  Had 
he  purposely  torn  his  name  from  the  will,  and  thereby  destroyed 
it  ?  If  he  had,  it  was  no  longer  his  will.  But  the  court  instructed 
the  jury  that,  "  if  the  jury  should  find  that  the  will  was  properly 
executed  by  Nathan  C.  Cutler,  then  the  burden  of  proof  shifted 
to  the  caveators  to  show  by  the  greater  weight  of  the  evidence 
that  the  will  had  been  revoked."  This  was  error.  If  there  had 
been  no  evidence  of  erasure  or  destruction  on  the  script  itself, — 
if  the  paper  had  been  perfect, —  this  charge  would  have  been 
correct.  But,  where  the  name  of  the  testator  was  gone, —  torn 
off  by  the  testator,  as  the  caveator  alleges,  or  destroyed  by 
moths,  as  the  propounder  contends, —  the  propounders  did  not 
establish  it  as  the  will  of  Nathan  C.  Cutler  by  proving  that  it 
was  originally  executed  by  him.    This  would  not  have  been  so 
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in  an  action  on  a  note  or  bond,  and  is  not  in  this  case.  And 
the  burden  of  proof  did  not  change  to  the  caveators  at  this 
stage,  and  place  the  burden  upon  them  to  explain  and  show 
how  the  testator's  name  came  to  be  off  the  paper.  The  will  had 
been  in  the  possession  of  Cutler.  When  produced,  it  had  upon 
it  these  marks  of  mutilation,  the  testator's  name  being  gone.  It 
devolved  upon  the  propounders  to  account  for  this,  and  it  was 
not  Cutler's  will  until  they  did  so  to  the  satisfaction  of  the  jury. 
When  the  will  was  produced  without  the  name  of  Nathan  C. 
Cutler,  this  was  prima  facie  evidence  of  a  revocation,  and  the 
law  presumed  that  it  had  been  revoked.  It  is  true  this  presump- 
tion might  be  repelled,  but  the  burden  of  doing  so  was  on  the 
propounders.  If  this  was  not  so,  it  would  be  to  require  the 
caveator  to  rebut  the  presumption  that  was  in  his  favor.  {Bethell 
V.  Moore,  19  N.  C.  311 ;  Steele  v.  Price,  44  Ky.  58;  Pritch.  Wills, 
§§  267,  26g\  Underh.  Wills,  §  225;  Theob.  Wills,  p.  45.)  There 
was  error  in  this  instruction. 

Upon  the  trial  of  this  case  at  July  term,  1901,  the  propounders 
offered  the  following  admission  as  a  part  of  their  evidence: 
"  In  the  trial  of  this  action  the  caveator,  Samuel  A.  Cutler, 
admits  the  following  facts:  That  John  B.  Respass,  in  the 
presence  of  the  alleged  testator,  Nathan  C.  Cutler,  signed  the 
script  propounded  as  his  will  as  a  subscribing  witness  thereto, 
at  the  request  and  in  the  presence  of  the  said  Nathan  C.  Cutler, 
who  also  signed  it  in  the  presence  of  the  said  witness,  and  de- 
clared it  to  be  his  last  will."  The  caveator  objected  to  this 
evidence,  and  C.  F.  Warren,  Esq.,  made  affidavit  that  he  was 
the  attorney  of  the  caveator  at  February  term,  1898 ;  that  when 
the  case  was  called  at  that  term  the  caveator  announced  his 
readiness  for  trial,  and  the  propounders  stated  that  they  were 
not  ready  for  trial  for  the  want  of  the  testimony  of  John  B. 
Respass,  a  subscribing  witness  to  the  will;  when  the  caveator, 
for  the  purpose  of  getting  a  trial  at  that  term,  made  the  admis- 
sion simply  because  the  witness  Respass  was  absent;  that  at 
that  term  the  caveator  did  not  know  that  said  Respass  knew 
any  other  facts  material  to  the  execution  or  revocation  of  the 
will;  and  before  the  case  was  called  for  trial  at  this  term  he, 
as  the  attorney  of  the  caveator,  had  notified  one  of  the  attorneys 
for  the  propounders  that  Respass  was  then  present,  attending 
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court  as  a  witness,  and  that  he  should  object  to  the  introduction 
of  said  admission  in  evidence.  This  testimony  of  Mr.  Warren 
was  not  disputed  by  the  other  side.  But  the  court  admitted  this 
admission  as  evidence,  and  the  caveator  excepted.  In  this,  we 
think,  there  was  error.  It  is  not  Hke  a  solemn  admission  of  a 
fact  in  an  answer,  or  otherwise,  where  it  is  intended  by  the  par- 
ties to  be  permanent,  and  in  this  respect  differs  from  Guy  v. 
Manuel  (89  N.  C.  83).  In  this  case  it  was  made  on  account  of 
the  absence  of  Respass.  At  this  trial  Respass  was  present,  and 
the  reason  for  making  it  ceased,  and  the  propounders  were 
notified  of  the  fact  of  his  presence,  and  that  its  admission  would 
be  objected  to.  As  the  reason  ceased,  the  admission  should 
have  ceased.  The  propounders  lost  nothing  they  had  before 
the  admission  was  made.  But  the  admission  itself  says  "  in 
the  trial  of  this  action."  The  admission  is  in  the  singular, —  in 
the  trial, —  and  it  was  used  in  that  trial.  The  point  presented 
is  a  singular  one,  and  we  have  found  nothing  Hke  it  in  the  prac- 
tice, and  have  put  what  we  think  is  a  just  construction  upon  it, 
and  do  not  think  it  should  have  been  admitted. 

Tliere  is  one  other  question  presented  by  the  record  that 
should  be  passed  upon,  and  that  is  this :  It  seems  that  the  wit- 
nesses signed  the  will  before  the  testator.  Cutler.  But  it  was  all 
done  at  the  same  time,  and  in  the  presence  of  each  other;  the 
witnesses  seeing  the  testator's  presence,  and  the  testator  seeing 
the  witnesses'  presence.  It,  therefore,  differs  from  In  re  Cox's 
Will  (46  N.  C.  321),  where  the  witness  signed  the  will  at  home, 
and  not  in  the  presence  of  the  testator.  In  that  case  it  was 
held  to  be  an  insufficient  execution  of  the  will ;  but  it  is  there 
intimated  that,  had  the  witness  signed  in  the  presence  of  the 
testator,  though  before  the  testator,  it  would  have  been  suffi- 
cient. It  seems  singular  that  the  witnesses  should  have  signed 
before  the  testator,  as  there  was  nothing  at  that  time  for  them 
to  attest.  It  was  certainly  awkward  and  illogical  for  them  to 
do  so,  and  can  only  be  sustained  by  its  being  all  a  part  of  one 
and  the  same  transaction.  This  exception  of  the  caveator  is 
not  sustained,*  and  there  was  no  error  in  the  ruling  of  the  court 
upon  this  exception.  But  for  the  errors  pointed  out  in  the 
opinion,  there  must  be  a  new  trial. 
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Note.— REVOCATION    BY    MUTILATION,    CANCELLATION, 
OR  DESTRUCTION. 

(a)  General  rules  or  principles. 

(b)  Presumptions. 

(c)  Effect  of  statutory  requirements. 

(d)  As  affected  by  condition  of  mind. 

(e)  Illustrative  cas^s. 

(See  also  note  **  Erasures  and  Alterations  in  Will,"  4  Prob.  Rep. 
Annot.  646.) 

(a)  General  rules  or  principleB.— The  act  of  canceling  is,  in  itself, 
equivocal,  and  will  be  governed  by  the  intent.  The  rule  is,  that  if  the 
testator  lets  the  will  stand  until  he  dies,  it  is  his  will;  if  he  does  not 
suffer  it  to  do  so,  it  is  not  his  will.  It  is  ambulatory  until  his  death. 
There  must  be  a  canceling  animo  revocandi.  Revocation  is  an  act  of 
the  mind,  which  must  be  demonstrated  by  some  outward  and  visible  sign 
of  revocation.  Where  these  are  prescribed  by  statute,  if  any  of  them 
are  performed  in  the  slightest  manner,  joined  with  a  declared  intent  to 
revoke,  it  will  be  an  effectual  revocation.  (Dan  v.  Brown,  4  Cow.  483; 
Evan's  Appeal,  58  Pa.  St.  238.) 

When  under  a  statute  revocation  may  be  by  cancellation  or  oblitera- 
tion; cancellation  is  to  cross  out,  obliteration  is  to  blot  out.  The  former 
leaves  the  words  legible;  the  latter  leaves  words  illegible.  By  either 
method  a  will  can  be  revoked  in  whole  or  in  part.  If  that  which  is  es- 
sential to  the  validity  of  the  whole  will  is  canceled  or  obliterated  animo 
revocandi,  the  whole  will  is  revoked.  If  only  a  single  clause  is  so  can- 
celed or  obliterated,  then  that  clause  only  is  revoked.  And  such  can- 
cellations or  obliterations  are  as  effectual  when  made  with  a  pencil  as 
when  made  with  a  pen.  (Townshend  v.  Howard,  86  Me.  285,  29  Atl. 
1077.) 

In  order  to  revoke  a  will  by  tearing,  it  is  not  necessary  to  rend  the 
will  into  more  pieces  than  it  originally  consisted  of;  it  is  sufficient  if 
the  testator  intended  the  tearing  actually  done  of  itself  to  work  a  revo- 
cation without  any  further  act;  but  otherwise  if  not  so  intended.  (Elms 
V.  Elms,  I  Sw.  &  Tr.  155) 

The  complete  destruction  or  cancellation  of  a  will  is  not  necessary  to 
constitute  its  revocation.  A  destruction  of  it,  as  complete  as  was  in 
the  testator's  power  in  his  infirm  health,  is  sufficient,  he  being  of  sound 
mind,  and  intending  to  revoke.     (Sweet  v.  Sweet,  i  Redf.  451.) 

As  distinguished  from  destruction  cancellation  implies  a  preservation 
of  the  instrument,  but  with  something  on  it  indicative  that  it  has  ceased 
to  be  operative;  it  is  not  material  what,  if  it  clearly  exhibits  the  inten- 
tion to  annul.    (Evan's  Appeal,  58  Pa.  St.  238.) 

(b)  PreBumptions — A  will  was  executed  in  India,  in  1814,  just  be- 
fore the  deceased  finally  left  that  country,  without  any  intention  of  re- 
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turning  there.  It  was  executed  in  duplicate;  one  part  remained  there 
until  after  the  testator's  death,  the  other  part  was  admitted  to  have  been 
in  the  deceased's  own  custody  and  possession  in  England;  it  was  never 
seen  after  the  year  1822;  on  the  deceased's  death,  in  1826,  a  careful 
search  was  made  and  no  will  found.  Held,  that  the  presumptions  of  law 
were,  first,  that  the  duplicate  in  his  own  possession  was  destroyed  by  the 
deceased  himself;  secondly,  that  by  destroying  the  duplicate,  he  in- 
tended the  revocation  of  the  other  duplicate  not  in  his  possession;  to 
negative  these  presumptions,  the  burden  of  proof  rested  upon  the  exec- 
utors setting  up  the  duplicate,  and  upon  the  evidence  held  that  these 
legal  presumptions  were  not  overcome.  (Colvin  v.  Eraser,  2  Hagg. 
266.) 

(The  statement  of  the  case,  argument  of  counsel,  and  lengthy  opinion 
by  Sir  John  Nicholl,  contain  a  very  interesting  discussion  of  the 
points  involved  in  the  decision.) 

And  as  to  presumption  arising  from  riot  finding  a  will  proved  to  have 
been  in  custody  of  testator,  to  same  effect,  see  Idley  v.  Bowen  (11  Wend. 
227)  and  Schultz  v  Schultz  (35  N.  Y.  655). 

When  a  will,  which  was  last  seen  in  the  possession  of  testator,  cannot 
be  found  after  his  death,  the  legal  presumption  is,  that  he  destroyed  it 
for  the  purpose  of  revocation.  (Matter  of  Nichols,  40  Hun,  387;  Matter 
of  Kennedy,  167  N.  Y.  163,  60  N.  E.  442.  And  see  Bulkley  v.  Redmund, 
2  Bradf.  281.) 

Where  a  will  is  found  after  testator's  death  locked  up  in  his  safe  or 
desk,  if  altered  in  condition,  the  legal  presumption  is  that  it  was  done 
by  himself.  (Stephens  v.  Taprell,  2  Curt.  458;  Clarke  v.  Senpps,  2  Rob. 
563,  566.) 

(c)  Effect  of  statutory  requirement8._An  act  will  not  operate  as  a 
revocation,  however  strongly  intended,  unless  it  be  such  an  act  as  the 
statute  prescribes.  (WoodfiU  v.  Patton,  76  Ind.  S75f  580;  Graham  v. 
Burch,  47  Minn.  171,  49  N.  W.  697;  Lovell  v.  Quitman,  88  N.  Y.  377. 
[The  opinion  contains  an  interesting  review  of  statutes.]) 

(d)  As  affected  by  condition  of  mind — A  destruction  of  a  will  by  a 
lunatic    cannot  operate  as  a  revocation.     (Smith  v.  Waite,  4  Barb.  28.) 

Nor  when  procured  through  undue  influence.  (Rich  v.  Gilkey,  73 
Me.  595.) 

Nor  when  done  while  testator  was  suffering  under  an  attack  of  de- 
lirium tremens.    (Brunt  v.  Brunt,  3  P.  &  D.  37.) 

Nor  when  testatrix,  at  the  time  she  tore  up  the  will,  although  not 
permanently  insane,  was  laboring  under  great  mental  excitement,  in- 
capacitating her  from  forming  or  having  a  reasonable  or  intelligent  in- 
tention of  revocation.     (Matter  of  Foreman's  Will,  54  Barb.  274.) 

Nor  when  torn  by  testator  while  in  a  delirious  state.  (Goods  of  Shaw, 
I  Curt.  90s.) 

(e)  Illustrative  cases — A  will  was  executed  on  six  or  eight  detached 
sheets  of  paper.    At  the  time  of  execution  testator  subscribed  his  name 
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at  the  foot  of  each  sheet,  in  the  presence  of  the  attesting  witnesses,  who 
thereupon  also  signed  their  names  on  each  sheet.  On  his  death  two 
of  the  middle  sheets  of  the  will  only  were  found  amongst  his  papers, 
and  there  was  no  trace  of  the  remaining  sheets.  On  motion  to  decree 
letters  with  these  sheets,  as  the  will  annexed,  held,  that  the  signatures  at 
end  of  the  will,  being  the  only  ones  that  satisfied  the  Wills  Act,  having 
been  destroyed,  the  will  must  be  presumed  to  have  been  revoked. 
(Goods  of  GuUan,  i  Sw.  &  Tr.  23.    And  see  Goods  of  Lewis,  id.  31.) 

But  otherwise,  where  the  first  seven  or  eight  lines  had  been  cut  and 
torn  off,  leaving  the  will  in  other  respects  complete.  (Goods  of  Wood- 
ward, 2  P.  &  D.  206.) 

A  testator  drew  his  pen  through  the  lines  of  various  parts  of  his  will, 
wrote  on  the  back  of  it  "This  is  revoked,"  and  threw  it  among  a  heap 
of  waste  papers  in  his  sitting-room.  A  servant  took  it  up  and  put  it  on 
a  table  in  the  kitchen.  It  remained  lying  about  the  kitchen  until  the 
testator's  death,  seven  or  eight  years  afterward,  and  was  then  found  un- 
injured. Held,  that  the  will  was  not  revoked,  the  words  "  or  otherwise 
destroying"  in  the  statute  not  being  satisfied,  as,  whatever  the  testator 
intended,  the  will  had  not  been  actually  injured.  (Cheese  v.  Love  joy, 
L.  R.  2  P.  D.  2SI.) 

The  court  said:  '*  It  is  quite  clear  that  a  symbolical  burning  will  not 
do,  a  symbolical  tearing  will  not  do,  nor  will  a  symbolical  destruction. 
There  must  be  the  act  as  well  as  the  intention.  All  the  destroying  in 
the  world  without  intention  will  not  revoke  a  will,  nor  all  the  intention 
in  the  world  without  destroying;  there  must  be  the  two.  (Cheese  v. 
Lovejoy,  L.  R.  2  P.  D.  253,  quoted  and  approved;  Throckmorton  v. 
Holt,  180  U.  S.  552,  586,  21  S.  Ct.  474.) 

On  the  death  of  deceased  a  will  was  found,  the  signature  to  which  had 
been  cut  out,  but  gummed  on  to  its  former  place.  The  will  had  been  in 
the  custody  of  testator  to  time  of  his  death.  Declarations  of  the  de- 
ceased made  subsequent  to  the  date  of  the  will  were  proved  of  an  in- 
tention to  benefit  his  wife  by  will.  No  other  will  was  forthcoming.  Held, 
that  the  presumption  that  the  deceased  cut  out  the  signature  animo 
revocandi  was  not  rebutted,  and  that  the  gnimming  in  the  signature  in 
its  original  place  did  not  revive  the  will.  (Bell  v.  Fothergill,  2  P.  &  D. 
148.) 

When  a  codicil  began  on  the  same  sheet  of  paper  upon  which  the 
will  ended,  there  being  only  a  short  blank  space  between  the  end  of  the 
will  and  the  beginning  of  the  codicil,  and  both  instruments  found  in  a 
safe-deposit  box  of  testator  in  a  bundle  of  canceled  and  worthless 
papers,  with  the  signature  of  deceased  to  the  codicil  erased  by  being 
crossed  out  in  ink  lines,  with  the  following  memorandum  at  side  of  the  can- 
celed signature,  "  May  20/92,  void,  H.  D.  B."  Held,  that  the  cancella- 
tion of  the  signature  was  intended  to  revoke  the  will  as  well  as  the 
codicil.     (Matter  of  Brookman  [N.  Y.],  11  Misc.  675,  33  N.  Y.  Supp.  575.) 

Where  a  will  is  found  in  testator's  trunk  with  the  signatures  of  de- 
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ceased  and  of  the  attesting  witnesses  scratched  out  as  with  a  knife,  and 
at  the  bottom  an  unsigned  written  memorandum,  but  in  his  handwrit- 
ing, declaring  the  will  to  be  canceled,  held,  that  there  was  a  revocation. 
(Goods  of  Morton,  12  P.  D.  141.) 

So  a  codicil  was  held  to  be  revoked  when  the  names  of  the  attesting 
witnesses  were  scratched  over  with  pen  and  ink,  so  that  no  letter  of  a 
name  could  be  deciphered,  and  will  only  admitted  to  probate.  (Goods 
of  James,  7  Jur.  [N.  S.l  52.) 

And  so  where  will  was  found  in  deceased's  bureau  with  the  seal  torn 
off,  with  a  similar  memorandum,  held  to  be  revoked.  (Lambell  v.  Lam* 
bell,  3  Hagg.  Eccl.  568.) 

A  will  in  deceased's  handwriting,  signed  by  him,  and  attested  by  two 
witnesses,  when  found  a  few  days  after  his  death  locked  up  in  his  office, 
was  in  a  canceled  state;  the  body  of  the  will  was  struck  through  with  a 
pen,  the  name  of  the  testator  was  crossed  out,  the  attestation  clause,  and 
the  names  of  the  witnesses  were  likewise  run  through  with  a  pen.  Held, 
that  cancellation  was  not  a  revocation  under  the  words  of  the  statute 
**  otherwise  destroying  the  same."  (Stephens  v.  Taprell,  2  Curt.  458. 
And  see  Price  v.  Powell,  3  Hurl.  &  N.  347.) 

Revocation  in  part  by  mutilation  of  part  or  cutting  out  or  erasing 
same.    (Goods  of  Maley,  12  P.  D.  134.) 

A  testator,  under  the  false  impression  that  his  will  was  invalid,  tore  it 
up.  Immediately  afterward,  on  reconsideration,  he  collected  the  pieces, 
placed  them  together  amongst  his  papers  of  importance  and  preserved 
them  until  his  death.  Heldy  that  as  the  act  done  was  not  accompanied 
by  an  intention  to  revoke  a  valid  will,  it  was  ineffectual,  and  the  will 
was  admitted  to  probate.     (Giles  v.  Warren,  2  P.  &  D.  401.) 

When  a  will  in  custody  of  deceased  at  time  of  his  death  was  found  in 
a  mutilated  state,  torn  and  cut  in  places,  but  the  signatures  of  the  tes- 
tator and  of  the  witnesses  remaining  at  end  of  the  will.  Held,  in  the 
absence  of  extrinsic  evidence,  from  the  peculiar  manner  in  which  the 
mutilations  were  eflFected,  that  there  was  no  intention  to  revoke  the  en- 
tire will,  but  that  the  papers  as  altered  were  intended  merely  for  a  draft 
of  a  new  will,  and  that  the  instrument  should  be  admitted  to  probate 
excepting  certain  parts  specified.  (Clarke  v.  Scripps,  2  Rob.  563.  And 
see  Thomas'  Will,  76  Minn.  237,  79  N.  W.  104.) 

Where  a  deceased  tore  a  will  into  four  pieces,  in  a  moment  of  irrita- 
tion, and  afterward  repented  of  the  act,  and  desired  his  housekeeper  to 
stitch  the  will  together  again,  saying  he  did  not  mean  to  destroy  the 
will, —  Held,  that  the  tearing  raised  a  presumption  of  intention  to  revoke, 
but  explainable  by  the  evidence.  (Goods  of  Colberg,  2  Curt.  832.  To 
same  effect.  Doe  d.  Perkes  v.  Perkes,  3  B.  &  A.  489.) 

And  as  to  presumption  from  act  of  tearing  when  done  by  deceased, 
see  also  Abraham  v.  Joseph  (5  Jur.  [N.  S.]  179);  Goods  of  Shaw  (i  Curt. 

90s). 

Where  it  was  alleged  that  devisees  named  in  the  will,  after  the  tes- 
tator had  revoked  it  and  directed  it  to  be  destroyed,  fraudulently  took 
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it  out  of  his  possession  and  preserved  it,  while  they  induced  him  to  be- 
lieve it  had  been  destroyed,  it  was  held  that  parol  evidence  was  admis- 
sible to  prove  the  facts.     (Card  v.  Grimman,  5  Conn.  164.) 

This  case  was  decided  upon  common-law  principles,  independent  of 
any  consideration  of  specific  statutory  requirements. 

A  will  is  not  legally  revoked,  if  the  testator,  intending  to  destroy  it, 
throws  it  on  the  fire,  and  another  person  snatches  it  off,  a  corner  of 
the  envelope  only  being  burnt;  even  though  such  person  be  a  devisee 
under  the  will,  afterward,  being  urged  by  the  testator  to  give  up  the 
will,  promises  to  bum  it,  and  pretends  to  have  done  so.  (Doe  d.  Reed 
V.  Harris,  6  Ad.  &  El.  209,  cited  in  Andrew  v.  Motley,  12  C.  B.  [N.  S.l 
514.) 

A  slight  tearing  of  a  will,  and  throwing  it  on  the  fire  with  a  deliberate 
intent  to  consume  it,  by  the  testator,  though  it  falls  off,  and  is  preserved 
by  a  bystander,  without  his  consent  or  knowledge,  is  a  sufficient  revo- 
cation.    (Bibb  v.  Thomas,  2  W.  Bl.  1043.) 

Cutting  out  a  signature  amounts  to  revocation  of  the  will  under  the 
words  of  a  statute  "  tearing  or  otherwise  destroying  the  same."  (Hobbs 
V.  Knight,  I  Curt.  768.    And  see  Sanders  v.  Babbit  [Ky.],  51  S.  W.  163.) 

When  so  intended,  the  drawing  of  a  pencil,  or  other  implement,  which 
erases,  cancels,  or  obliterates  the  signature  to  a  will,  by  the  maker,  will 
operate  as  a  revocation  of  the  will.  (Woodfill  v.  Pattons,  76  Ind.  575. 
And  see  01mstead*s  Estate,  122  Cal.  224,  54  Pac.  745.) 

Will  revoked  by  cutting  off  signatures,  with  written  memorandum 
by  testatrix  that  she  had  canceled  the  will  on  a  certain  day.  A  codicil 
remaining  unaffected  was  alone  admitted  to  probate.  (Goods  of  Durant, 
3  Sw.  &  Tr.  48s.) 

Revocation  by  person  under  guardianship.  (See  Sinkmeyer  v.  Brandt, 
107  Iowa,  750,  77  N.  W.  493) 

Tearing  up  by  direction  of  testator.  (See  McCarn  v.  Rundall,  5  Prob. 
Rep.  Ann.  624,  82  N.  W.  924.) 

No  presumption  of  revocation  from  finding  will  in  separate  sheets, 
which  appeared  at  some  time  to  have  been  pinned  together.  (Woodruff 
v.  Hundley,  29  So.  98  [Ala.].) 
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Reid's  Admr.  et  d.  vs.  Benge. 
[Court  of  Appeals  of  Kentucky,  Feb.  28,  1902;  66  S.  W.  997.] 

Wills  —  Delay  in  Probating  —  Rights  of  Purchaser  from 
Heir  —  Estoppel. 

1.  A  will  may  be  probated  at  any  time  within  ten  years  after  testator's 

death. 

2.  The  interest  of  devisees  vested  at  the   instant  of  testator's  death, 

though  the  will  was  not  probated  for  seven  years  thereafter. 

3.  Where  a  will  was  not  probated  for  seven  years  after  testator's  death, 

and  in  the  meantime  the  only  heir  had  taken  possession  of  the  land 
devised,  and  executed  a  mortgage  thereon,  the  devisees  are  not 
estopped  to  claim  the  land  as  against  the  mortgagee,  as  they  were 
ignorant  of  the  existence  of  the  will,  and,  therefore,  not  called  upon 
to  speak  sooner. 

4.  The  failure  of  the  testator  to  disclose  to  some  person  where  his  will 

could  be  found,  so  that  it  might  have  been  probated  sooner,  cannot 
operate  as  an  estoppel  upon  the  devisees. 

Appeal  from  Circuit  Court,  Clay  county. 
"  To  be  officially  reported." 

Action  by  E.  J.  Benge  against  J.  W.  Reid's  administrator  and 
others  to  enforce  a  mortgage  lien.  Judgment  for  plaintiffi  and 
defendants  appeal. 

Reversed. 

James  D.  Black,  for  appellants. 

D.  K,  Rawlings,  for  appellee. 

White,  J.—  In  October,  1888,  T.  T.  Reid  died  in  Clay  county, 
never  having  married  or  had  issue.  His  only  heir-at-law  was  J. 
W.  Reid,  Sr.,  his  father,  the  mother  having  died  prior  to  the 
death  of  T.  T.  Reid.  After  the  death  of  T.  T.  Reid,  his  father, 
as  heir-at-law,  took  possession  of  the  real  estate  left  by  T.  T, 
Reid,  containing  probably  300  acres.  In  April,  1890,  J.  W. 
Reid,  Sr.,  borrowed  of  appellee,  E.  J.  Benge,  $600,  and  to  secure 
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its  repayment  executed  a  mortgage  on  the  tract  of  land  that  had 
formerly  been  owned  by  T.  T.  Reid,  and  which  J.  W.  Reid,  Sr., 
then  thought  he  had  inherited  from  his  son,  T.  T.  Reid.  This 
mortgage  was  properly  executed,  delivered,  and  put  to  record 
in  the  proper  office.  After  the  execution  and  delivery  of  this 
mortgage  to  appellee,  the  mortgagor,  J.  W.  Reid,  Sr.,  died,  and 
administration  was  had  on  his  estate  by  J.  W.  Reid,  Jr.  The 
appellee  instituted  this  action  to  collect  her  debt  of  $600  from 
the  estate  of  J.  W.  Reid,  Sr.,  and  to  enforce  her  mortgage  lien 
on  the  tract  of  land.  The  administrator  and  heirs-at-law  of  J. 
W.  Reid,  Sr.,  were  all  made  parties.  To  this  action  certain  of 
the  children  of  J.  W.  Reid,  Sr.,  brothers  and  sisters  of  T.  T. 
Reid,  deceased,  filed  answer,,  being  already  parties  hereto,  and 
denied  that  at  the  date  of  the  execution  of  the  mortgage  by  J.  W. 
Reid,  Sr.,  to  appellee,  or  at  all,  the  said  J.  W.  Reid,  Sr.,  had  title 
to  the  land,  or  that  the  same  ever  descended  to  him  from  his  son, 
T.  T.  Reid,  their  brother.  They  pleaded  that  at  the  regular  term 
of  the  Clay  County  Court  in  May,  1895,  there  was  produced  and 
probated  the  will  of  T.  T.  Reid,  by  which  will  the  land  mort- 
gaged was  devised  to  them  in  conjunction  with  their  father,  J.  W. 
Reid,  Sr. ;  that  is  to  say,  the  father  was  devised  one- fourth  the 
land,  and  the  other  three-fourths  to  appellants,  his  brothers  and 
sisters.  Appellants,  therefore,  denied  appellee's  right  to  a  lien 
upon  the  land,  at  least  to  the  extent  of  their  interest, —  three- 
fourths, —  derived  under  the  will  of  T.  T.  Reid.  By  reply  the 
existence  and  probate  of  the  will  was  formally  denied.  The  only 
proof  taken  was  that  of  appellee,  who,  if  competent  for  any  pur- 
pose, established  the  justness  of  her  claim  against  J.  W.  Reid,  Sr., 
which  was  never  an  issue,  and  her  entire  ignorance  of  the  will  of 
T.  T.  Reid  until  it  was  probated  in  1895,  more  than  five  years 
after  she  had  loaned  the  money  to  J.  W.  Reid,  Sr.,  and  accepted 
the  mortgage  as  security.  With  this  proof  and  the  copy  of  the 
probated  will  and  orders  of  the  County  Court  the  case  was  sub- 
mitted for  final  hearing.  The  court  adjudged  to  appellee  a  lien 
on  the  whole  of  the  land  to  satisfy  her  debt,  and  decreed  a  sale 
thereof,  and  to  reverse  that  judgment  this  appeal  is  prosecuted. 

It  may  be  said  at  the  outset  that  there  is  no  pretense  or  plea 
that  the  devisees  (appellants)  were  guilty  of  any  fraud  by  sup- 
pressing the  will,  or  in  fact  knew  that  such  paper  existed  till  long 
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after  the  execution  of  appellee's  mortgage.  It  seems  to  be  con- 
ceded that  all  parties  acted  in  good  faith  upon  the  facts  as  they 
knew  them.  The  question,  then,  presented  for  our  consideration, 
is :  Is  the  equity  of  appellee,  acquired  under  the  mortgage  exe- 
cuted by  J.  W.  Reid,  Sr.,  when  all  parties  believed  he  was  the 
legal  owner  by  reason  of  being  heir-at-law,  and  five  years  before 
the  discovery  of  the  will  of  T.  T.  Reid,  superior  to  the  legal  title 
of  the  devisees  under  the  will  ?  It  is  conceded  that  no  statute  of 
limitation  applies  to  bar  appellants'  right  to  recover,  for  it  is  well 
settled  in  this  State  that  a  will  may  be  probated  at  any  time 
within  ten  years  after  the  death  of  the  testator.  (Allen  v.  Fro- 
man,  96  Ky.  313,  28  S.  W.  497.)  The  will  in  the  case  at  bar  was 
probated  seven  years  after  testator's  death.  There  is  no  plea  of 
fraud  either  in  suppressing  the  will  or  in  inducing  the  appellee 
to  part  with  her  money  on  the  faith  of  the  mortgage  security  by 
any  of  the  appellants,  at  least  with  any  knowledge  or  information 
of  their  rights  in  the  land.  As  we  understand  the  contention  of 
counsel,  his  position  is  that  by  reason  of  the  negligence  of  testator 
in  so  placing  his  will  as  not  to  be  found  for  seven  years  after  his 
death,  though  this  may  not  have  been  actually  intended,  and  by 
reason  of  laches  of  appellants,  devisees  thereunder,  in  not  pro- 
ducing the  will,  the  appellee  has  acquired  an  equitable  claim  su- 
perior to  the  legal  title  under  the  will.  By  section  16,  chapter  1 13, 
General  Statutes,  in  force  at  the  death  of  T.  T.  Reid,  it  is  provided 
that  the  will  speaks  as  of  the  testator's  death,  unless  a  contrary 
intent  appear  by  the  will.  (Alexander  v.  Waller,  6  Bush,  330.) 
It  was  held  as  far  back  as  1827  in  the  case  of  In  re  Payne's 
Will  (4  T.  B.  Mon.  423),  that  the  interest  of  a  devisee  vested 
the  instant  of  testator's  death,  and  was  not  lost  by  destruction 
of  the  will  before  probate.  This  case  has  never  been  questioned 
in  this  State,  so  far  as  we  are  informed.  Applying  that  rule  here, 
it  is  clear  that  at  the  death  of  T.  T.  Reid,  in  1888,  the  appellants, 
devisees  under  his  will,  had  a  vested  estate  in  his  lands,  as  the  will 
provided.  To  devest  them  of  this  title  there  must  be  either  con- 
veyance, prescription,  or  estoppel  in  some  form.  It  is  not  pre- 
tended  that  there  is  a  conveyance,  or  that  their  right  to  claim 
under  the  will  is  barred  by  any  statute  of  limitation.  An  es- 
toppel is  defined  by  Bouvier  to  be  **  the  preclusion  of  a  person 
from  asserting  a  fact  by  previous  conduct  inconsistent  therewith 
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on  his  own  part  or  the  part  of  those  under  whom  he  claims,  or 
by  an  adjudication  upon  his  rights  which  he  cannot  be  allowed 
to  call  in  question."  Stevens  defines  "  estoppel :"  "A  preclusion 
in  law  which  prevents  a  man  from  alleging  or  denying  a  fact  in 
consequence  of  his  own  previous  act,  allegation,  or  denial  of  a 
contrary  tenor."  Blackstone's  definition  is:  "A  special  plea  in 
bar,  which  happens  where  a  man  has  done  some  act  or  executed 
some  deed  which  precludes  him  from  averring  anything  to  the 
contrary."  It  is  the  foundation  of  the  doctrine  of  estoppel  that 
the  party  estopped  has  designedly  so  acted  or  spoken  as  to  induce 
others  to  change  their  position  injuriously  to  themselves ;  in  other 
words,  the  doctrine  of  estoppel  is  founded  on  the  fraud  of  the 
party  who  is  held  estopped.  But,  to  be  guilty  of  fraud,  a  person 
must  knowingly  do  or  say  that  which  is  inconsistent  with  honesty 
and  truth,  or,  regardless  of  what  the  truth  may  be,  induce  a  per- 
son to  act.  There  can  be  no  case  found  where  any  person  was 
ever  charged  with  fraud  or  held  to  be  estopped  where  he  was 
ignorant  of  the  truth  and  did  no  act  at  all.  In  the  case  at  bar 
the  devisees  under  the  will  of  T.  T.  Reid  did  nothing,  said  nothing, 
and  at  that  time  were  in  entire  ignorance  of  the  existence  of  a 
will,  or  that  they  had  any  rights  in  the  property.  In  fact,  if  there 
was  no  will,  which  they  then  believed  to  be  the  truth,  they  knew 
that  they  had  no  right,  title,  or  interest  in  the  land.  They  knew 
that  without  a  will  the  land  descended  to  their  father,  J.  W. 
Reid,  Sr.  There  can  be  no  act  of  appellants  that  could  by  any 
rule  of  law  be  held  to  estop  them  from  claiming  under  the  will  of 
T.  T.  Reid.  It  may  be  said  that  a  person  may  speak  a  falsehood 
or  act  a  falsehood,  but,  if  he  does  no  act,  and  remains  silent,  he 
cannot  be  charged  with  fraud  or  be  estopped  without  he  knew 
the  truth  when  his  nonaction  or  being  silent  is  said  to  have  in- 
duced another  to  act  to  his  own  injury.  Likewise  there  can  be  no 
estoppel  of  appellants  by  reason  of  the  act  of  the  testator  in  not 
disclosing  to  some  person  the  place  where  his  will  could  be  found. 
He  was  not  called  upon  to  publish  the  fact  that  he  had  made  a 
will  for  the  protection  of  appellee,  for  it  was  some  two  years  after 
T.  T.  Reid's  death  that  appellee  had  any  claim  of  lien  upon  the 
land.  Surely,  a  dead  person  cannot  be  charged  with  negligence, 
or  be  estopped,  or  create  matters  of  estoppel  by  a  failure  to  act 
after  his  death ;  yet  this  would  be  the  effect  of  holding  that  appel- 
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lants  are  chargeable  with  the  fact  that  the  will  was  not  found 
before  appellee's  mortgage  was  executed  by  reason  of  some  act  or 
omission  of  T.  T.  Reid.  There  seems  to  be  a  dearth  of  authority 
on  the  exact  question  here  presented.  After  diligent  search  learned 
counsel  for  appellee  finds  only  one  case  that  approaches  the  ques- 
tion, and  after  diligent  search  By  us  we  have  failed  to  add  another. 
The  case  found  is  Chadwick  v.  Turner  (i  Ch.  App.  310).  There 
the  court  held,  under  a  registration  act,  that  after  six  months, 
there  being  no  registration  of  a  will,  the  devisee  would  take  sub- 
ject to  a  mortgage  executed  by  the  heir-at-law.  The  case  cited, 
coming  from  such  eminent  authority,  would  have  g^eat  weight 
with  us  if  it  did  not  depend  entirely  on  an  act  requiring  registra- 
tion of  wills.  But  that  case  is  not  authority  in  this  State,  for  the 
reason  that  here  we  have  no  law  requiring  wills  to  be  registered 
or  recorded  within  any  given  time.  This  court  has  held  that  a 
will  may  be  probated  at  any  time  till  the  cause  of  action  to  probate 
is  barred  by  the  Ten- Year  Statute  of  Limitation.  There  is  no  stat- 
ute requiring  wills  to  be  registered  or  recorded  or  probated,  like 
there  is  of  conveyances;  and  in  the  absence  of  such  statute,  and 
in  the  absence  of  fraud  in  suppression  or  destruction  of  wills, 
the  devisees  therein  take  the  property  when  the  will  is  probated, 
which,  as  we  have  said,  may  be  at  any  time  within  ten  years  from 
the  testator's  death. 

We  conclude,  therefore,  that  appellants  have  not  been  devested 
in  any  way  of  their  legal  title  to  the  three-fourths  of  the  land  de- 
vised by  T.  T.  Reid,  and,  not  having  been  devested,  it  is  superior 
to  appellee's  mortgage;  wherefore,  for  the  reasons  indicated,  the 
judgment  is  reversed,  and  cause  remanded  for  judgment,  with 
decree  of  sale  in  favor  of  appellee,  Benge,  as  against  one-fourth 
the  land  embraced  in  the  mortgage  only,  and  for  proceedings 
consistent  herewith. 
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Union  Trust  Co.  vs.  Cox  et  d. 

[Supreme  Court  of  Tennessee,  Feb.  8,  1902;  108  Tenn.  316,  dfj  S.  W.  814.] 

Wills  —  Construction  —  Proceeds  of  Life  Policies  —  Be- 
quest—  Application  to  Debts. 

The  will  of  testator,  whose  estate  was  found  at  his  death  to  consist 
almost  entirely  in  life  policies,  directed  his  executor  to  first  pay 
testator's  just  and  honorable  debts,  and  to  invest  all  funds  remain- 
ing in  good  properties  for  the  benefit  of  his  wife  and  children. 
The  last  clause  directed  that  testator's  estate  should  be  divided  on 
the  children  attaining  the  age  of  twenty-one  years,  each  of  the  bene- 
ficiaries to  receive  an  equal  portion  of  "my  entire  effects,  includ- 
ing all  insurance."  Held,  that  the  will  authorized  the  application 
of  the  proceeds  of  the  life  policies  to  the  payment  of  debts,  though 
they  would  have  passed  to  the  widow  and  next  of  kin,  in  the  ab- 
sence of  such  provision,  under  Shannon's  Code,  8  4030,  providing 
that  the  proceeds  of  life  policies  shall  pass  to  the  widow  and 
next  of  kin  free  from  the  claims  of  creditors. 

Appeal  from  Chancery  Court,  Davidson  county ;  H.  H.  Cook, 
Judge. 

Suit  by  the  Union  Trust  Company  against  J.  M.  Cox,  as 
executor  of  H.  M.  Cox,  deceased.  From  a  decree  in  favor  of 
defendant,  the  plaintiff  appeals. 

Reversed. 

John  M.  Gant  and  Jos.  S.  Pitcher,  for  appellant. 

Af.  H,  Meeks  and  John  Caruthers,  for  appellee,  J.  M.  Cox, 
executor  et  al. 

E.  F.  Longford,  guardian  ad  litem,  for  appellees,  minor  de- 
fendants. 

Beard,  J. —  The  complainant  is  the  owner  of  a  promissory 
note  executed  in  his  lifetime  by  the  late  H.  M.  Cox,  the  testate 
of  the  defendant,  J.  M.  Cox,  on  which  there  is  a  balance  due 
of  about  $3400,  and  filed  the  present  bill  to  obtain  a  decree  for 
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this  balance,  and  to  subject  to  its  satisfaction  a  sufficiency  of 
the  proceeds  of  three  insurance  policies  carried  by  the  testator 
on  his  life,  payable,  on  their  face,  to  "  his  "  executors,  adminis- 
trators, and  assigns,  which,  after  his  death,  had  come  to  the 
hands  of  the  defendant,  his  executor.  The  record  shows  that 
in  addition  to  these  three  policies,  aggregating  $25,000,  the 
testator,  at  the  time  of  his  death,  was  carrying  three  others  on 
his  life,  to  wit,  one  for  $22,500,  payable  to  his  wife,  and  two 
for  $5,000,  each,  payable,  respectively,  to  his  son  and  daughter. 
After  the  executor  qualified,  he  filed  an  inventory,  in  which  he 
charged  himself  with  $20,000  collected  by  him  out  of  two  of 
the  policies  mentioned  in  the  first  paragraph  above,  and  with 
the  other  of  these  policies,  amounting  to  $5,000,  not  then  col- 
lected. The  only  additional  personal  estate,  as  shown  by  this 
inventory,  which  had  come  into  his  possession,  or  was  likely  to 
do  so,  was  $34.  This  was  the  condition  of  the  estate  when  the 
present  bill  was  filed,  and  there  is  nothing  in  the  record  to  indi- 
cate that  It  has  improved  since.  So  it  is  evident  from  this  state- 
ment that  the  only  hope  of  the  complainant  is  in  succeeding  in 
doing  what  its  bill  is  filed  for, —  that  is,  appropriating  a  suffi- 
ciency of  the  insurance  money  thus  collected  to  the  satisfaction 
of  its  debt.  It  is  conceded  that  this  fund  held  by  the  executor, 
under  sections  4030,  4031,  Shannon's  Code,  would  pass  to  the 
widow  and  children  of  the  assured,  free  from  the  claims  of 
creditors,  all  else  out  of  the  way;  but  it  is  insisted  that  by  a 
holographic  will,  duly  admitted  to  probate  after  his  death,  the 
testator  had  charged  it  in  the  hands  of  his  executor  with  the 
payment  of  all  of  his  "  just  and  honorable  debts,"  of  which  the 
complainant's  was  one. 

That  the  assured  in  his  lifetime  might  have  made  a  legal 
alienation  of  these  policies  payable  to  "  his  executors,  adminis- 
trators, and  assigns"  was  determined  as  early  as  the  case  of 
Rison  V.  Wilkerson  (3  Sneed,  569),  and  that  he  had  the  power 
to  dispose  of  them  and  their  proceeds  by  will  was  as  clearly 
announced  in  Williams  v.  Carson  (9  Baxt.  516).  Since  the 
announcement  of  the  controlling  principle  in  these  cases,  it 
has  been  frequently  applied,  and  the  authority  of  the  cases 
themselves  has  not  been  the  subject  of  challenge.  So  the  only 
question  here  is  one  of  construction, —  has  the  testator  by  his 
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will  made  the  appropriation  insisted  upon  by  complainant?  The 
will  is  as  follows :  "  Being  in  sound  state  of  mind  &  realizing 
the  uncertainty  of  life  —  I  hereby  appoint  my  Brother  Jas.  Cox 

—  to  administer  upon  my  estate  'without  bond/  should  he  sur- 
vive me  —  &  by  the  following  methods  —  ist.  to  pay  all  just 
&  honorable  debts-  that  may  exist.  2nd.  to  invest  the  balance 
of  such  funds  as  may  remain  in  good  safe  properties  —  I  would 
suggest  well  located  farm  lands  —  &  divided  Equally  —  to  each 

—  (separate)  my  wife  Lena  Cox  —  my  two  children  Nannie  Mai 
&  Herschel  Cox  —  to  each  1-3  of  my  whole  affects  —  to  Mrs. 
Cox  I  will  &  bequeath  $500  Five  Hundred  Dollars  —  over  and 
above  i  — 3rd  share  —  This  amt  she  is  to  use  as  she  so  desires 

—  but  the  bal  —  Is  to  be  held  by  her,  as  intailed  property,  so 
long  as  she  is  a  widow  to  enjoy  the  Income  —  as  may  result 
from  her  interest  in  my  estate,  the  same  method  to  Nannie 
Mai  —  only  she  is  to  hold  &  use  such  Income  as  may  be  during 
her  life  —  with  no  power  to  mortgage  or  sell  —  at  her  death  if 
no  heirs  —  Then  such  properties  - —  are  to  divert  to  my  estate  as 
to  Herschel,  he  can  sell  or  mortgage  —  at  the  age  of  21 — yrs 

—  provided  he  be  an  honorable  &  sober  minded  man  otherwise 
he  is  to  hold  &  enjoy  such  incomes  as  may  accrue  from  said 
Investments  —  during  his  life  —  &  if  no  legitimate  heirs,  »t  his 
death  —  such  properties  held  by  him  (is  as  referred  to  above)  — 
to  divert  back  to  my  general  estate  according  to  regular  form 
of  law,  regulating  the  same,  I  will  to  my  brother  (if  he  survives 
me)  a  compensation  of  two  hundred  and  fifty  dollars  —  for  his 
trouble  —  In  executing  my  affairs  —  &  appoint  him  guardian 
for  my  two  children  Nannie  Mai  &  Herschel  Cox  should  they 
not  be  of  age  —  &  if  still  uneducated.  That  a  sum  of  $1,000  for 
each  be  set  aside  as  additional  fund  to  finish  their  proper  school- 
ing—  this  to  be  used  from  the  total  &  general  funds  —  of  my 
estate.  Then  the  balance  to  be  divided  equal  as  before  set  forth. 
Should  J.  M.  Cox  survive  me  —  &  act  as  above  directed,  I  de- 
sire that  no  bond  be  required  of  him.  In  any  of  the  above  capac- 
ities. My  wife  is  to  have  the  power  to  dictate  the  disposition 
of  the  several  shares  —  &  their  respective  incomes  as  above  re- 
ferred to  —  during  her  widowhood  —  &  to  the  ages  of  21  years 

—  of  my  two  children  My  estate  (as  a  whole)  (regardless  of  prior 
transfers)  to  be  divided  as  above  directed  each  i — 3rd  of  my 
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entire  affects,  including  all  instirance.  Aug.  5th  1895.  H.  M. 
Cox."  While  this  will  is  disjointed  and  inartificial,  we  think 
there  is  no  serious  trouble  in  ascertaining  the  intention  of  the 
testator.  Having  first  named  his  brother,  as  the  person  whom 
he  desires  "to  administer"  upon  his  estate,  he  enjoins  upon 
him  to  pay  "  all  just  and  honorable  debts  that  may  exist"  The 
testator  then  provides  that  the  "  balance  of  such  funds  as  may 
remain,"  after  the  payment  of  debts,  is  to  be  invested  "  in  good 
safe  properties,"  and  divided  equally  between  his  widow  and 
two  children  to  each  "  one-third  of  my  [his]  whole  affects," 
save  that  the  widow  is  to  receive  $500,  in  and  above  her  share 
of  one-third.  After  fixing  the  terms  upon  which  his  legatees 
are  to  hold  their  respective  shares,  he  then  gives  to  his  brother, 
the  executor,  $250,  for  executing  the  trusts  of  his  will,  and  pro- 
vides that  $1,000  be  set  aside  out  of  the  "  total  and  general  funds 
of  my  [his]  estate  "  for  each  one  of  his  children,  as  "  an  addi- 
tional sum,"  to  be  used  in  finishing  their  education. 

Up  to  this  point,  it  will  be  observed  that  the  testator  has  not 
alluded  in  express  terms  to  the  subject  of  his  life  insurance 
policies,  or  the  proceeds  of  them ;  but  it  is  difficult  to  resist  the 
conclusion  that  he  had  them  in  mind  in  making  the  foregoing 
disposition  of  his  estate.  That  he  did  have  them  in  mind  as 
constituting  a  part  of  his  estate,  and,  as  it  proved  in  the  end,  its 
only  substantial  part,  which  was  to  pass  into  his  executor's 
hands,  subject  to  the  trusts  enumerated,  is  not  left  to  an  infer- 
ence alone  from  the  general  terms  used.  In  the  last  clause,  the 
testator  declares  his  intention,  we  think,  in  unmistakable  terms. 
Repeating  the  clause,  it  is  as  follows :  "  My  estate  (as  a  whole) 
(regardless  of  prior  transfers)  to  be  divided  as  above  directed 
each  I — 3rd  of  my  entire  affects,  including  all  insurance."  How- 
ever inartificial  the  instrument  is,  the  intention  clearly  inferable 
from  it  is  that  out  of  the  entire  estate  coming  to  the  executor 
all  just  and  honorable  debts,  and  the  compensation  of  the  execu- 
tor, were  to  be  paid,  and  then  the  balance  was  to  be  divided  in 
the  manner  as  directed  therein.  In  other  words,  the  will  may 
be  thus  paraphrased :  "  I  appoint  my  brother  James  Cox  to 
*  administer '  upon  my  estate  without  bond,  as  follows :  To  pay 
all  just  and  honorable  debts,  and  his  compensation  for  service 
rendered  by  him ;  and  then  to  invest  such  balance  as  may  remain 
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in  good  safe  properties,  for  the  benefit  of  my  wife,  Lena  Cox,  and 
my  two  children,  Nannie  Mai  and  Herschel  Cox,  to  each  one- 
third  of  my  whole  effects.  This  division,  however,  is  subject  to 
the  following  conditions:  To  my  wife,  Lena  Cox,  I  will  and 
bequeath  $500.00,  over  and  above  one-third,  to  be  used  as  she 
desires;  and  if  my  children,  at  the  date  of  my  death,  shall  not 
have  completed  their  education,  I  will  that  $1,000  for  each  of 
them  be  set  aside,  in  addition  to  the  one-third  bequeathed  to 
them,  to  finish  their  education;  this  to  be  taken  from  the  total 
of  general  funds  of  my  estate,  the  balance  to  be  divided  equally, 
as  above  set  forth." 

It  results  that  the  decree  of  the  Court  of  Chancery  Appeals 
is  reversed,  and  a  decree  will  be  entered  in  accordance  with  the 
prayer  of  complainant's  bill. 


Welch  vs.  Welch  et  d. 

[Supreme  Judicial   Court   of   Massachusetts,   Plymouth,   Mar.    i,    1902; 

62  N.  E.  982.] 

Widow's  Allowance  —  Separation   from   Husband  —  De- 
lay IN  Petitioning  —  Effect. 

1.  The  fact  that  a  wife  has  lived  apart  from  her  husband  for  several 

years  is  not  ground  for  refusing  to  her  an  allowance  out  of  his 
personal  estate  on  his  decease,  under  Pub.  Stat.,  chap.  135,  S  2, 
authorizing  such  allowance,  "  having  regard  to  all  the  circumstances 
of  the  case." 

2.  Delay  of  a  widow  in  filing  petition  for  an  allowance  from  July  g, 

1899,  to  December  21,  1900,  accounted  for  by  the  fact  that  negotia- 
tions were  pending  between  her  and  the  heirs  for  a  compromise, 
was  not  gn'ound  for  denial  thereof. 

Exceptions  from  Supreme  Judicial  Court,  Plymouth  county- 
Petition  by  one  Welch,  widow  of  William  Welch,  for  an  allow- 
ance.   Decree  in  the  Probate  Court  making  an  allowance  of  $440 
to  petitioner,  and  respondents  appeal.     In  the  Supreme  Judicial 
Court  petitioner  offered  evidence  that  she  and  William  Welch 
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were  married  in  September,  1883;  separated  in  April,  1884,  and 
never  lived  together  again.  They  had  no  children,  and  he  died 
in  February,  1899.  Administration  was  taken  on  his  estate  July 
9,  1899,  and  her  petition  for  allowance  was  filed  December  21, 
1900.  The  court  refused  to  rule  that  the  petitioner  was  not 
entitled  to  an  allowance,  and  respondents  excepted. 
Exceptions  overruled. 

George  W.  Kelley,  for  plaintiff. 

James  P,  Barlow,  for  respondents. 

Lathrop,  J. —  This  case  comes  before  us  on  an  exception  to 
the  refusal  of  the  single  justice  of  this  court,  who  heard  the  case 
on  appeal  from  the  Probate  Court,  to  rule  that  on  the  whole  evi- 
dence the  petitioner  was  not  entitled  to  an  allowance.  The  amount 
of  the  allowance,  if  any  was  to  be  made,  is  not  raised  by  the  bill 
of  exceptions.  The  power  to  make  an  allowance  to  a  widow  from 
the  personal  estate  of  her  deceased  husband  is  given  by  Pub. 
Stat,  chap.  135,  §  2,  and  is  to  be  made  "having  regard  to 
all  the  circumstances  of  the  case."  The  only  possible  grounds 
on  which  it  can  be  urged  that  the  widow  was  entitled  to  no  allow- 
ance are  the  fact  that  she  had  lived  apart  from  her  husband  for 
some  years  and  the  delay  in  filing  her  petition.  As  to  the  first 
ground,  it  is  settled  that  a  separation  continued  down  to  her  hus- 
band's death  makes  no  difference.  (Slack  v.  Slack,  123  Mass. 
443.  See  also  Chase  v.  Webster,  168  id.  228,  231,  46  N.  E.  705.) 
Nor  is  a  delay  in  filing  the  petition  necessarily  a  bar.  (Allen  v. 
Allen,  117  Mass.  27  [where  there  was  a  delay  of  two  years]  ;  Lisk 
V.  Lisk,  155  Mass.  153,  29  N.  E.  375  [where  there  was  a  delay  of 
two  years  and  eight  months].)  In  the  present  case  there  was  a 
delay  from  July  9,  1899,  until  December  21,  1900.  This  delay 
was  accounted  for  by  the  fact,  as  testified  to  by  the  petitioner,  that 
negotiations  between  her  and  the  heirs  of  her  husband's  estate  for 
a  compromise  were  pending.  (See  Ryder  v.  Loomis,  161  Mass. 
161,  163,  36  N.  E.  836.) 

Exceptions  overruled. 
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Bacon  vs.  Bacon. 

[Supreme   Judicial   Court  of   Massachusetts,   Middlesex,   Mar.    i,   1902; 

62  N.  £.  990.] 

Appeal  —  Exceptions  —  Waiver  —  Wills  —  Contest  — 
tJNDUE  Influence  —  Misleading  Instructions  —  Testa- 
mentary Capacity. 

1.  Exceptions  to  a  refusal  to  charge,  not  insisted  upon  or  discussed  in 

appellant's  brief,  will  be  regarded  as  waived. 

2.  In  a  will  contest,  an  instruction  that  if  the  jury  found  that  any  in- 

fluence was  exercised  over  the  testatrix  which  tended  to  induce  her 
to  make  the  will,  the  burden  of  proof  is  on  the  party  setting  up 
the  will  to  satisfy  the  jury  by  a  fair  preponderance  of  evidence  that 
she  had  sufficient  mental  capacity  to  enable  her  to  resist  that  in- 
fluence, is  misleading,  the  burden  being  on  the  proponent  to  prove 
soundness  of  mind,  but  on  contestant  to  prove  undue  influence. 

3.  A  will  is  not  invalid  as  induced  by  undue  influence  merely  because 

some  influence  was  exercised  which  tended  to  induce  testatrix  to 
make  the  will,  but  undue  influence  sufficient  to  overthrow  the  will 
must  have  ^been  the  cause  of  the  making  thereof, 

4.  In  a  will  contest,  an  instruction  that  if  the  jury  should  find  that  the 

mental  capacity  of  the  testatrix  was  such  that  she  was  capable  of 
executing  a  will  if  left  to  herself,  and  free  from  outside  influence, 
and  should  also  find  that  some  influence  was  brought  to  bear  upon 
her  in  favor  of  the  will  or  certain  parts  of  it,  but  that  such  in- 
fluence would  not  be  sufficient  to  control  a  mind  in  its  normal 
condition,  so  that  neither  lack  of  mental  capacity  nor  the  influence 
exerted  would  alone  be  sufficient  to  render  the  will  invalid,  and 
yet,  taking  the  two  together,  the  act  of  the  testatrix  in  making  the 
will  was  not  her  free  and  voluntary  act,  they  would  be  warranted 
in  finding  that  the  will  was  executed  under  undue  influence,  was 
improper,  because  in  effect  authorizing  the  jury  to  find  that  undue 
influence  was  used,  though  testatrix  was  of  sound  mind,  and  no 
undue  influence  was  used. 

5.  So  far  as  the  request  related  to  the  requirement  that  the  will  should 

be  the  free  and  voluntary  act  of  testatrix,  it  was  fully  covered  by  a 
charge  that  the  will  was  invalid  if  testatrix  had  testamentary  capac- 
ity, but  her  mind  was  so  controlled  that  an  entirely  diflFerent  will 
was  made  from  what  she  would  otherwise  have  made. 

Exceptions  from  Superior  Court,  Middlesex  county;  Edgar 
J.  Sherman,  Judge. 
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Petition  by  Edward  T.  Bacon  for  the  probate  of  the  will  of 
Sarah  A.  Bacon,  deceased,  to  which  Charles  N.  Bacon  filed  ob- 
jections. From  a  decree  admitting  the  will  to  probate,  contestant 
appeals  to  the  Superior  Court,  and  to  the  rulings  of  said  court 
appellant  excepted. 

Overruled. 

Geo.  L.  Mayberry  and  Frank  L,  Washburn,  for  appellant. 

A,  F.  Butterworth  and  Elder,  Wait  &  Whitman,  for  respondent. 

Lathrop,  J. —  This  is  an  appeal  from  a  decree  of  the  Probate 
Court  admitting  to  probate  two  instruments  purporting  to  be  the 
will  and  codicil  of  Sarah  A.  Bacon.  The  usual  issues  were  framed 
by  a  single  justice  of  this  court,  and  were  sent  to  the  Superior 
Court  for  trial.  The  case  was  there  tried,  and  the  jury  answered 
the  issues  so  as  to  sustain  both  the  will  and  codicil,  and  the  case 
is  now  before  us  on  the  appellant's  exceptions  to  the  refusal  of  the 
justice  presiding  at  the  trial  in  the  Superior  Court  to  give  three 
rulings  requested.  The  testatrix  died  in  April,  1900,  and  was 
then  eighty-three  years  old.  The  will  was  executed  on  Septem- 
ber 28,  1899,  and  the  codicil  on  October  6,  1899.  In  1894  Mrs. 
Bacon  had  made  another  will,  by  which  she  gave  all  her  real 
estate  in  Winchester  to  her  husband,  John  H.,  and  the  residue  of 
her  estate  in  trust,  the  income  to  be  divided,  during  their  lives, 
between  John  H.  and  her  son  Edward  T.  Bacon.  In  August,  1899, 
her  husband  died,  and  by  the  will  in  question,  made  the  following 
month,  she  gave  her  real  estate  in  Winchester  to  her  son  Edward 
T.  Bacon,  and  the  residue  of  the  estate,  after  certain  specific  be- 
quests, to  him  as  trustee  to  divide  the  income  between  himself  and 
his  brother  Alonzo  P.  Bacon  during  their  lives  and  the  life  of  the 
survivor,  with  remainder  over  to  her  daughter,  Syrena  L.  Fowler. 
The  codicil  merely  changed  some  small  bequests.  There  was  evi- 
dence that  Edward  and  Alonzo  had  spent  considerable  sums  of 
money  for  the  support  and  comfort  of  their  father  and  mother, 
and  that  in  1884  Edward,  at  the  request  of  his  parents,  returned 
from  California,  where  he  was  living,  and  lived  with  and  took 
care  of  them  during  their  lives.  Before  the  will  was  executed, 
Alonzo  and  Edward  had  lost  most  of  their  property.  Charles  N. 
Bacon,  who  contested  the  will  and  codicil,  was  a  man  of  con- 
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siderable  means.  It  did  not  appear  that  he  had  given  his  father 
or  mother  money,  except  to  give  them  a  yearly  present  of  $io. 
He  had  done  some  plowing  and  work  of  that  kind  for  them,  and 
at  their  golden  wedding  sent  them  a  tub  of  butter.  He  lived 
within  a  few  minutes'  walk  of  his  mother's  house,  but  did  not  see 
her  often,  and  did  not  call  during  the  last  five  days  of  her  illness. 
There  was  evidence  that  shortly  before  making  the  will  the 
testatrix  had  stated  to  various  persons  that  she  had  to  rely  wholly 
upon  Edward,  and  depended  upon  him  in  all  her  business  trans- 
actions, and  that  she  did  not  know  what  she  would  do  without 
him,  as  he  was  both  son  and  daughter  to  her.  Edward  T.  Bacon 
testified  that  he  and  his  mother  talked  over  the  making  of  the 
will,  and  that,  using  the  will  of  1894  as  a  form  to  go  by,  he  wrote 
a  memorandum  of  the  provisions  of  the  will  in  question,  and  took 
it  to  an  attorney  in  Boston,  who  prepared  a  draft  of  the  will,  which 
the  witness  took  home ;  that  afterward  some  changes  were  made 
in  it,  but  he  could  not  say  what  the  changes  were,  nor  could  he 
remember  what  his  mother  said  to  him  with  regard  to  the  pro- 
visions of  the  will,  nor  designate  any  particular  change  that  she 
authorized  to  be  made.  He  further  testified  that  after  the  death 
of  his  father  his  mother  said  to  him  that  some  changes  ought 
now  to  be  made  in  her  will;  that  in  making  the  memorandum 
above  stated  he  followed  his  mother's  dictation;  that  after  the 
first  draft  of  the  will  was  made  he  took  it  home,  and  read  it  to 
his  mother,  who  directed  the  changes  to  be  made.  The  testimony 
as  to  the  soundness  of  mind  of  the  testatrix  was  what  is  often 
found  in  a  case  like  this.  That  for  the  contestant  was  to  the  effect 
that  she  had  been  ill  from  December,  1898,  to  the  last  of  Febru- 
ary, 1899,  and  that  during  this  time  and  afterward  there  was  some 
impairment  of  her  mental  faculties ;  that  after  her  illness  various 
persons,  who  had  known  her  intimately  for  years,  called  upon  her, 
and  found  her  unable  to  recognize  or  remember  them.  For  the 
executor  the  attending  physicians  testified  that  she  was  of  sound 
mind.  Several  witnesses  testified  that  they  often  called  upon  her, 
and  they  always  found  her  mind  alert,  and  that  she  discussed  mat- 
ters of  general  interest ;  that  she  frequently  wrote  letters  with  her 
own  hand,  and  several  of  these  letters,  written  during  the  fall 
when  the  will  and  codicil  were  made,  were  put  in  evidence.  On 
this  state  of  the  evidence  the  contestant  made  three  requests  for 
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instructions.  The  first  one  was  not  discussed  on  the  brief,  nor  in- 
sisted upon,  and  we  regard  it  as  waived.  The  second  and  third 
were  as  follows:  "(2)  If  the  jury  find  that  Edward  T.  Bacon 
exercised  any  influence  over  the  testatrix  which  tended  to  induce 
her  to- make  this  will,  the  burden  of  proof  is  on  the  party  setting 
up  the  will  to  satisfy  the  jury  by  a  fair  preponderance  of  the  evi- 
dence that  she  had  sufficient  mental  capacity  to  enable  her  to 
resist  that  influence.  (3)  If  the  jury  should  find  that  the  mental 
capacity  of  the  testatrix  was  such  that  she  was  capable  of  exe- 
cuting a  will  if  left  to  herself,  and  free  from  outside  influences, 
and  should  also  find  that  some  influence  was  brought  to  bear  upon 
her  by  her  son  Edward  in  favor  of  this  will  or  certain  parts  of  it, 
but  that  such  influence  would  not  be  sufficient  to  control  a  mind 
in  its  normal  condition,  so  that  neither  the  loss  of  mental  capacity 
nor  the  influence  exerted  over  her  by  Edward  would  alone  be 
sufficient  to  render  the  will  invalid,  and  yet  the  jury  should  find 
that,  taking  the  two  together,  the  act  of  the  testatrix  in  making 
the  will  was  not  her  free  and  voluntary  act,  then  they  would  be 
warranted  in  finding  that  the  will  was  executed  under  undue  in- 
fluence." These  requests  were  not  given  in  terms,  but  the  pre- 
siding judge  charged  the  jury  fully  on  the  question  of  soundness 
of  mind,  reading  from  the  opinion  of  Chief  Justice  Cockburn  in 
Banks  V.  Goodfcllow  (L.  R.  5  Q.  B.  549,  567),  where  are  cited 
several  cases  from  courts  in  this  country ;  and  also  reading  to  the 
jury  the  charge  of  Mr.  Justice  Allen  in  Whitney  v.  Twombly 
(136  Mass.  14s,  146),  (which  was  held  by  the  full  court  to  be 
accurate  and  sufficient),  and  stating  the  law  on  the  subject  in  his 
own  language  fully  and  accurately.  The  same  is  true  of  what 
was  said  in  the  charge  on  the  question  of  undue  influence.  As 
bearing  upon  the  requests  for  instructions,  it  is  necessary  to  refer 
to  the  concluding  portion  of  the  charge :  "  You  are  the  judges  to 
determine  these  two  questions  submitted  here :  Whether  she  was 
capable  of  making  a  will,  and  whether  she  made  such  a  will  as 
she  wanted  to  make.  That  is  the  question, —  was  that  her  will  or 
was  that  Edward's?  If  she  had  not  mind  enough  to  make  a  will, 
of  course,  your  finding  will  settle  the  controversy.  If  she  had, 
then  was  that  mind,  whatever  its  strength,  so  controlled  by  Edward 
that  an  entirely  different  will  was  made  from  what  she  would 
have  made  ?    You  may  consider  also,  as  bearing  upon  that  ques- 
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tion,  the  will  of  1894.  You  have  heard  the  will  of  1894  read,  and 
know  what  it  is."  The  judge  further  instructed  the  jury  that  the 
burden  of  proof  was  on  the  executor  on  the  issue  of  testamentary 
capacity  and  upon  the  appellant  upon  the  question  of  undue  in- 
fluence.   No  exception  was  taken  to  any  part  of  the  charge. 

Passing,  then,  to  a  consideration  of  the  second  and  third  re- 
quests, we  are  of  opinion  that  they  were  properly  refused.  The 
second  request,  if  given,  would  have  tended  to  mislead  the  jury. 
The  burden  of  proof  was  on  the  executor  to  prove  soundness  of 
mind,  and  on  the  contestant  to  prove  undue  influence,  and  so  the 
jury  were  instructed.  While  there  is  some  conflict  of  authorities 
in  other  jurisdictions  on  the  question  of  the  burden  of  proof  where 
undue  influence  is  alleged,  there  is  none  in  this  Commonwealth. 
{Baldwin  v.  Parker,  99  Mass.  79,  87,  96  Am.  Dec.  697 ;  McKeone 
V.  Barnes,  108  Mass.  344;  Davis  v.  Davis,  123  id.  590,  598.)  The 
request  is  also  misleading  in  using  the  language  "  any  influence 
which  tended  to  induce  her  to  make  this  will."  A  will  is  not  to  be 
set  aside  because  some  influence  is  used  by  a  devisee  or  legatee, 
but  undue  influence  must  be  shown  to  accomplish  this  result. 
{Hdl  V.  Hall,  L.  R.  i  Prob.  &  Div.  481;  ParUtt  v.  Law- 
less, 2  id.  462 ;  Wingrove  v.  Wingrove,  1 1  id.  81 ;  Boyse 
V.  Rossborough,  6  H.  L.  Cas.  2,  48,  49.)  We  are  further 
of  opinion  that  the  third  request  was  properly  refused.  It 
disregards  the  difference  between  influence  and  undue  influence. 
It  says,  in  effect,  that  if  the  jury  should  find  that  the  testatrix 
was  of  sound  mind,  and  no  undue  influence  was  used,  they  might 
find  that  undue  influence  was  used.  It  is  undoubtedly  true  that 
a  person  may  be  of  sufficient  capacity  to  make  a  will  if  let  alone 
and  not  unduly  influenced,  and  yet  not  of  sufficient  capacity  if 
unduly  influenced.  And  it  is  also  true  that  in  determining  whether 
influence  is  lawful  or  unlawful  regard  is  to  be  had  to  the  con- 
dition of  mind  and  body  of  the  person  upon  whom  the  influence  is 
exerted.  (Griffith  v.  Diffenderffer,  50  Md.  466,  480.  See  also 
Mooney  v.  Olsen,  22  Kan.  69.)  But  this  was  not  the  case  put 
by  the  request.  So  far  as  the  request  relates  to  the  requirement 
that  the  will  and  codicil  should  be  the  free  and  voluntary  act  of. 
the  testatrix,  it  is  fully  covered  by  the  portion  of  the  charge  which 
we  have  cited. 

Exceptions  overruled. 
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Russell  et  al.  vs.  Bates  et  al. 

[Supreme  Judicial   Court  of  Massachusetts,  Suffolk,  Mar.  i,  1902; 
62  N.  E.  950.] 

Wills  —  Construction  —  Dry  Trusts. 

A  testator  devised  certain  property  to  trustees,  one-half  the  income 
thereof  to  be  paid  to  his  wife  for  life  and  the  other  half  to  be  divided 
between  his  son  and  daughter.  On  the  death  of  the  son  and 
daughter  the  trustees  were  directed  to  make  an  equal  division  of 
the  property  between  certain  grandchildren  then  living.  If  any 
grandchild  should  have  died  leaving  issue,  then  such  issue  should 
receive  the  portion  that  the  deceased  grandchild  would  have  been 
entitled  to  if  living,  in  which  case  the  trustees  should  pay  over 
such  portion  of  their  trust  to  the  representatives  of  the  issue  of 
such  grandchild.  The  will  then  provided  that  "  that  portion  of  my 
property,  when  divided,  is  to  apply  in  trust  for  the  benefit  of  my 
granddaughters  then  living."  Held,  that  the  granddaughters  did 
not  take  a  life  estate,  but  that  at  most  a  dry  trust  was  created,  and 
each  granddaughter  was  entitled  to  receive  her  share  free  from  any 
trust,  and  hence  could  dispose  of  it  by  will. 

Case  reserved  from  Supreme  Judicial  Court,  Suffolk  county; 
John  Lathrop,  Judge. 

Action  for  the  construction  of  a  will  by  Thomas  H.  Russell 
and  others,  trustees,  against  Elizabeth  B.  Bates  and  others. 
The  case  was  reserved  in  the  Supreme  Judicial  Court  for  the 
consideration  of  the  full  court  on  the  pleadings. 

Decree  rendered. 

Charles  T,  Russell,  for  plaintiffs. 

Arthur  Lincoln,  for  defendants. 

Lathrop,  J. —  Joseph  BalHster,  the  testator,  died  on  Novem- 
ber II,  1876,  leaving  a  widow,  who  was  a  second  wife,  and  who 
had  had  no  child,  and  two  children  by  his  first  wife,  namely,  a 
married  daughter,  Mrs.  Russell,  and  a  married  son,  Joseph  F. 
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Ballister.  Mrs.  Russell  then  had  living  seven  children,  one  of 
whom,  a  daughter,  was  then  married,  and  had  two  children. 
Joseph  F.  Ballister  then  had  three  unmarried  daughters  and  one 
married  daughter,  who  had  no  child.  The  will  of  the  testator, 
after  giving  to  his  wife  all  his  household  furniture,  pictures, 
books,  wardrobe,  jewelry,  and  plate,  gave  the  residue  of  his 
property  to  trustees,  in  trust  to  pay  his  wife  one-half  the  in- 
come of  his  property,  as  collected,  for  her  life,  and  the  other 
half  of  the  income  to  be  divided  into  two  portions,  one  portion 
to  be  paid  to  his  son  during  his  life,  or  to  his  heirs  in  case  of 
his  decease  prior  to  the  testator's  wife,  and  the  other  portion 
to  Mrs.  Russell  during  her  life,  with  a  similar  provision  in  case 
of  her  dying  before  the  testator's  wife.  Then  follow  provisions 
for  the  disposition  of  the  income  in  the  case  of  the  death  of  his 
wife  and  the  death  of  his  son  and  the  death  of  Mrs.  Russell. 
The  next  provisions  raise  the  questions  which  we  are  asked  to 
consider :  "  (5)  Upon  the  death  of  Sarah  E.  Russell  and  Joseph 
F.  Ballister  the  trustees  shall  make  an  equal  division  of  my  prop- 
erty between  the  grandchildren  then  living.  In  case  of  any 
grandchild  now  living  shall  have  died  leaving  issue,  then  the 
child  or  children  of  such  deceased  grandchild  shall  receive  the 
portion  that  the  deceased  grandchild  would  have  been  entitled 
to  if  living,  and  that  portion  to  be  paid  over  to  said  child  or 
children  of  the  deceased  grandchild.  In  this  latter  case  the 
trustees  shall  pay  over  this  portion  of  their  trust  to  the  repre- 
sentatives of  the  issue  of  such  grandchild.  (6)  That  portion  of 
my  property,  when  divided,  is  to  apply  in  trust  for  the  benefit 
of  my  granddaughters  then  living.  That  portion  of  my  prop- 
erty, when  divided,  is  to  be  paid  over  to  my  grandsons,  so  soon, 
each  for  himself,  can  show  to  the  said  trustees  that  they  have 
earned  by  their  own  industry  the  amount  of  their  portion,  until 
which  to  remain  in  trust."  The  testator's  widow  and  his  son 
and  daughters  are  now  dead,  and  Minetta  J.  Ballister,  a  daughter 
of  Joseph  F.  Ballister,  has  recently  died  unmarried.  By  her 
will  she  left  her  property  in  trust,  the  income  to  be  paid  to  her 
mother  for  life,  and  the  principal,  upon  her  mother's  death,  to 
her  then  unmarried  sisters.  The  question  presented  is,  what  is 
the  estate  which  this  granddaughter  took  under  the  will  of 
Joseph  Ballister?    It  is  contended  on  the  one  hand  that  the 
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granddaughters  of  the  testator  took  only  a  life  estate,  and  on 
the  death  of  any  one  of  them  her  portion  goes  to  the  heirs  of 
the  testator  by  way  of  resulting  trust,  as  there  is  no  limitation 
over  after  her  death.  On  the  other  it  is  contended  that  at  most 
only  a  dry  trust  was  created,  and  that  each  granddaughter  is 
entitled  to  receive  her  share  absolutely  free  from  any  trust ;  and 
that,  consequently,  the  deceased  granddaughter  had  a  right  to 
dispose  of  her  share  by  will,  and  that  it  should  be  paid  to  the 
person  appointed  administrator  with  the  will  annexed  of  her 
estate.  We  are  of  opinion  that  the  latter  contention  is  right. 
It  is  clear  from  the  fifth  clause  of  the  will  that  on  the  death  of 
Mrs.  Russell  and  Joseph  F.  Ballister,  the  trustees  were  to  make 
an  equal  division  of  the  property  between  the  grandchildren 
then  living,  the  child  or  children  of  a  deceased  grandchild  to 
take  the  share  to  which  such  grandchild  would  be  entitled  if 
living.  The  fifth  clause  concludes  with  the  words :  "  In  this 
latter  case  the  trustees  shall  pay  over  this  portion  of  their  trust 
to  the  representatives  of  the  issue  of  such  grandchild."  The 
intention  of  the  testator  so  far  is  clear.  Then  follows  the  sixth 
clause,  the  first  sentence  of  which  is  the  occasion  of  the  diffi- 
culty :  "  That  portion  of  my  property,  when  divided,  is  to  apply 
in  trust  for  the  benefit  of  my  granddaughters  then  living."  The 
testator  does  not  say  that  the  share  of  each  granddaughter  is 
to  remain  in  trust  during  her  life,  nor,  if  this  is  his  meaning, 
what  is  to  become  of  it  in  case  of  her  death.  The  words  used 
are  ambiguous,  but  we  are  of  opinion  that  there  is  no  intestate 
property.  All  of  the  rest  and  residue  of  his  property  he  left  to 
his  trustees,  and  the  property  left  in  trust  for  the  grandchildren 
is  to  be  divided  equally  between  them.  Both  of  these  clauses 
show  the  testator's  intent  to  dispose  of  all  his  property.  Com- 
ing, then,  to  the  ambiguous  words  "to  apply  in  trust,"  if  they 
can  be  given  any  meaning,  they  create  at  most  a  simple  or  dry 
trust,  the  nature  of  which  is  not  prescribed  by  the  testator.  "  In 
such  case  the  cestui  que  trust  is  entitled  to  the  actual  possession 
and  enjoyment  of  the  property,  and  to  dispose  of  it,  or  to  call 
upon  the  trustee  to  execute  such  conveyance  of  the  legal  estate 
as  he  directs."  (2  Perry,  Trusts  [5th  ed.],  §  520;  Lewip,  Trusts 
[loth  ed.],  16.)  In  Re  Deniield  (156  Mass.  265,  269,  30  N.  E. 
1018),  a  bequest  was  made  of  $3,000  to  the  testator's  nephew  and 
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adopted  son  "  in  trust  to  my  executors,"  and  it  was  held  that  the 
beneficiary  took  the  sum  absolutely,  free  from  any  trust.  (See 
also  Fay  v.  Phipps,  lo  Mete.  341.)  The  trustees  are,  therefore, 
instructed  to  pay  the  portion  of  the  trust  estate  which  belonged 
to  Minetta  J.  Ballister  in  her  lifetime  to  the  administrator  with  the 
will  annexed  of  her  estate. 
So  ordered. 


Norn- DRY  TRUSTS, 
(a)  Rules  of  construction  and  illustrative  cases. 

(a)  Bules  of  oonstmction  and  illuBtratl've  caaes. —  The  result  of 
the  cases  in  respect  of  those  trusts  which  are  not  executed  by  the  Statute 
of  Uses  is  this :  If  any  agency,  duty,  or  power  be  imposed  on  the  trustee, 
as  by  a  limitation  to  a  trustee  and  his  heirs  to  pay  the  rents,  or  to  con- 
vey the  estate,  or  if  any  control  is  to  be  exercised,  or  duty  performed 
by  the  trustee  in  applying  the  rents  to  a  person's  maintenance,  or  in  mak- 
ing repairs,  or  to  preserve  contingent  remainder,  or  to  raise  a  sum  of 
money,  or  to  dispose  of  the  estate  by  sale,  in  all  these,  and  in  other  and  like 
cases,  the  operation  of  the  statute  is  excluded  and  the  trusts  or  uses 
remain  mere  equitable  estates.  So,  if  a  trustee  is  to  exercise  any  dis- 
cretion in  the  management  of  an  estate,  or  in  the  investment  of  the  pro- 
ceeds or  the  principal,  or  in  the  application  of  the  income;  or,  if  the  pur- 
pose of  the  trust  is  to  protect  the  estate  for  a  given  time,  or  until  the 
death  of  some  one,  or  until  division,  or  until  a  request  for  a  conveyance 
is  made.  (Kreb's  Estate,  184  Pa.  St.  222,  225,  39  Atl.  66,  quoting  Perry, 
Trusts,  f  305.  And  see  Hart  v.  Seymour.  147  111.  598,  35  N.  E.  246; 
Henson  v.  Wright,  88  Tenn.  501,  12  S.  W.  1035;  Story  v.  Palmer,  46 
N.  J.  Eq.  I,  18  Atl.  363 ;  Simmons  v.  Richardson,  107  Ala.  697,  18  So.  245 ; 
Pugh  V.  Hayes,  113  Mo.  424,  21  S.  W.  23;  Gerard  v.  Buckley,  137  Mass. 
475 ;  Townshend  v.  Frommer,  125  N.  Y.  446,  26  N.  E.  805;  Moorhead's 
Estate,  180  Pa.  St.  119,  36  Atl.  647) 

Where  an  estate  is  limited  to  a  trustee  to  permit  and  suffer  another 
to  have  the  rents,  the  Statute  of  Uses  vests  the  legal  estate  in  such  other 
person,  because  the  trustee  has  no  duties  to  perform.  (Pugh  v.  Hayes, 
113  Mo.  424,  21  S.  W.  23.) 

Where  there  is  nothing  to  be  done  by  the  trustees,  who  merely  hold 
the  property  for  certain  named  beneficiaries  "  for  their  own  proper  use," 
it  amounts  to  a  dry  trust,  and  is  executed  by  the  statute.  (Robinson  v. 
Ostendorff,  38  S.  C.  66,  16  S.  E.  371.  And  see  Mims  v.  Machlin.  53 
S.  C.  6,  30  S.  E.  58s;  Everts  v.  Everts,  80  Mich.  222,  45  N.  W.  88.) 

The  Statute  of  Uses  will  not  operate  to  vest  title,  when  put  in  ex- 
ecutors, with  duties  to  perform  under  the  will.     (People's  Bank  v.  Gar- 
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lington,  54  S.  C.  413,  32  S.  E.  513.  And  see  Carney  v.  Byron,  19  R.  I. 
283,  36  Atl.  5.) 

Where  bequest  is  simply  to  one  in  trust  for  another,  without  further 
specification  or  direction,  it  is  a  mere  naked  trust,  with  absolute  equitable 
estate  in  the  beneficiary  and  the  equitable  right  to  be  put  in  actual  pos- 
session and  enjoyment  of  the  corpus  of  the  trust.  (Sims  v.  Sims,  94 
Va.  580,  27  S.  E.  436.  And  see  Schinz  v.  Schinz,  90  Wis.  236,  63  N.  W. 
162.) 

Where,  under  provisions  of  will,  upon  death  of  testator's  widow,  no 
further  active  trust  is  imposed  upon  the  trustees,  the  whole  legal  and 
equitable  estate  vests  absolutely  in  beneficiaries  named,  under  the  Statute 
of  Uses  and  Trusts.     (Hopkins  v.  Kent,  145  N.  Y.  363,  40  N.  E.  4.) 

Where  the  will  provided  **  to  my  nephew  and  adopted  son,  the  sum  of 
$3,000,  in  trust  to  my  executors,"  held,  that  the  legacy  went  to  the  adopted 
son  absolutely  free  from  any  trust.  (Matter  of  Denfield,  156  Mass.  265, 
30  N.  E.  loia) 


Lydick  vs.  Chaney  et  al, 
[Supreme  Court  of  Nebraska,  Mar.  19,  1902;  89  N.  W.  801.] 

Executor  —  Decree  on  Accounting  —  Personal  Liability 
—  Enforcement. 

1.  The  decree  of  a  County  Court,  after  examination  of  the  final  report 

and  accounts  of  an  executor,  finding  that  he  has  assets  in  his  hands 
and  ordering  them  distributed  among  creditors  and  legatees,  creates 
a  personal  liability  in  the  executor,  and  has  the  same  force  as  any 
other  judgment. 

2.  Such  liability  may  be  enforced  either  directly  against  the  executor  or 

by  suit  upon  his  bond,  as  circumstances  may  require. 

3.  Execution  may  issue  to  enforce  such  a  decree;  and  where  it  is  ren- 

dered in  the  District  Court  on  appeal  from  a  similar  decree  in  the 
County   Court,  or  where  a  transcript  has   been   duly  filed   in  the 
District  Court,  such  execution  may  be  levied  upon  the  lands  of  the 
executor. 
(Syllabus  by  the  Court.) 

Commissioners'  opinion.     Department  No.  2.     Appeal  from 
District  Court,  Burt  county. 

Action  by  Jonathan  Lydick  against  Mary  E.  Chaney  and 
others.     Judgment  for  defendants,  and  plaintiflF  appeals. 
Affirmed. 
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H,  E,  Carter,  for  appellant. 
W.  G,  Sears,  for  appellees. 

Pound,  C. — ^Upon  examination  of  the  final  report  and  accounts 
of  Jonathan  Lydick  as  executor  of  Archibald  Matthews,  the 
County  Court  of  Burt  county  approved  them  and  found  them 
correct,  except  as  to  two  certain  legacies  for  which  credit  was 
claimed,  which  were  found  to  remain  unpaid.  Accordingly  a 
decree  was  entered  approving  and  confirming  the  report,  with 
the  exception  of  these  two  items,  and  directing  the  executor 
to  pay  them  and  to  pay  the  costs  of  administration.  An  appeal 
was  taken  to  the  District  Court,  where,  upon  hearing,  the  same 
conclusion  was  arrived  at,  the  executor  was  ordered  to  pay  the 
legacies,  and  it  was  provided  that  the  legatees  recover  the 
amount  thereof.  The  executor  having  failed  to  comply  with 
this  order,  an  execution  issued,  which  was  levied  upon  his  lands. 
This  suit  is  brought  to  enjoin  such  levy,  and  to  enjoin  enforce- 
ment of  the  judgment  for  want  of  jurisdiction  in  the  District 
Court  to  render  it.  A  decree  was  rendered  dismissing  the  suit, 
and  is  now  appealed  from. 

Two  claims  are  made  by  counsel  for  appellant:  (i)  That  a 
decree  of  distribution  rendered  by  a  County  Court  after  exam- 
ination of  the  final  report  and  accounts  of  an  executor,  finding 
that  he  had  assets  in  his  hands,  and  ordering  them  distributed 
among  creditors  and  legatees,  does  not  create  any  personal  lia- 
bility in  the  executor.  (2)  That,  even  if  it  did  create  such  lia- 
bility, the  only  method  of  enforcing  it  would  be  by  suit  upon 
the  executor's  bond;  that  the  County  Court  could  not  enforce 
its  judgment  or  decree  of  distribution  by  execution,  and  in  con- 
sequence the  District  Court,  upon  appeal,  would  be  equally 
without  such  power. 

The  first  contention  is  disposed  of  by  section  255,  chapter  23, 
Compiled  Statutes,  which  provides :  "  Whenever  a  decree  shall 
have  been  made  by  the  probate  court  for  the  distribution  of 
assets  among  the  creditors,  the  executor  or  administrator  of  the 
estate,  after  the  time  of  payment  shall  arrive,  shall  be  personally 
liable  to  the  creditors  for  their  debts,  or  the  dividend  thereon, 
as  for  his  own  debts,  or  he  shall  be  liable  on  his  bond."     It 
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has  been  said  that  the  decree  of  distribution  and  order  to  pay 
debts  and  legacies  "  corresponds  in  some  measure  to  the  judg- 
ment de  bonis  propriis  at  common  law."  (2  Woerner,  Admn., 
§  411.)  And  this  view  has  been  taken  under  statutes  substan- 
tially the  same  as  our  own.  {Bank  v.  Kidder,  20  Vt.  519,  523; 
Allen  V.  Smith,  72  Miss.  689,  18  So.  579.)  It  is  true,  there  are 
rulings  to  the  effect  that  the  decree  of  distribution  is  a  mere 
finding  of  amounts  due,  and  has  not  the  full  force  of  a  judgment. 
{Piggott  V.  Rantey,  2  111.  145;  Green  v.  Pagan's  Distributees, 
15  Ala.  335.)  But  in  such  cases  it  will  be  found  that  the  courts 
of  probate  were  of  limited  jurisdiction.  (Matthews  v.  Hoff,  113 
111.  90.)  With  us  the  County  Court  has  full  and  exclusive  orig- 
inal jurisdiction  over  the  settlement  of  estates.  Getting  its  pow- 
ers from  the  Constitution,  as  to  probate  matters,  it  is  a  court  of 
general  jurisdiction.  (Johnson  v.  Beasley,  65  Mo.  250,  2*/  Am. 
Rep.  276;  Russell  v.  Lewis,  3  Ore.  380;  Monastes  v.  Catlin,  6 
id.  119;  Tucker  v.  Harris,  13  Ga.  i,  58  Am.  Dec.  488.)  It  has 
equity  power  in  so  far  as  necessary  to  give  effect  to  its  jurisdic- 
tion. (Wilson  V.  Coburn,  35  Neb.  350,  53  N.  W.  466;  Glade  v. 
White,  42  Neb.  336,  60  N.  W.  556.)  Its  powers  in  probate  mat- 
ters are  coextensive  with  the  former  powers  of  courts  of  chan- 
cery in  administration  suits.  (Slant on  v.  King,  2  How.  [Miss.] 
856.)  All  questions  relating  to  the  settlement  of  estate  must 
be  adjudicated  by  it  in  the  first  instance.  (Boalcs  v.  Perguson, 
55  Neb.  565,  76  N.  W.  18.)  It  would  seem  clear,  therefore, 
that  the  executor  or  administrator,  having  assets  in  his  hands, 
may  be  made  personally  liable  by  the  final  decree  of  distribu- 
tion in  the  County  Court,  just  as  he  might  have  been  formerly 
by  decree  in  an  administration  suit.  Moreover,  the  statute  indi- 
cates as  much.  Section  289,  chapter  23,  Compiled  Statutes, 
provides  that,  after  payment  of  debts  and  expenses  of  adminis- 
tration, the  court  shall,  "by  a  decree  for  that  purpose,  assign 
the  residue  of  the  estate,  if  any,  to  such  other  persons  as  are 
by  law  entitled  to  the  same."  Section  250  reads:  "In  such 
decree  the  court  shall  name  the  persons,  and  the  proportions 
or  parts  to  which  each  shall  be  entitled,  and  such  persons  shall 
have  the  right  to  demand  and  recover  their  respective  shares 
from  the  executor  or  administrator  or  any  person  having  the 
same."     In  section  291  it  is  provided:    "Such  decree  may  be 
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made  on  the  application  of  the  executor  or  administrator,  or 
of  any  person  interested;  but  no  heir,  devisee  or  legatee  shall 
be  entitled  to  a  decree  for  his  share  until  payment  of  the  debts 
and  allowances  and  expense  mentioned  in  the  preceding  sec- 
tions shall  have  been  provided  for."  Similar  statutory  provi- 
sions elsewhere  have  been  held  to  authorize  judgments  such  as 
the  one  here  in  question.  (McLaughlin  v.  McLaughlin,  4  Ohio 
St.  508,  64  Am,  Dec.  603;  Isom  v.  McGehee's  Heirs,  45  Miss. 
712.) 

We  do  not  think  the  remedy  by  suit  on  the  executor's  bond, 
as  given  by  section  312  and  following  of  chapter  23,  Compiled 
Statutes,  is  exclusive.  The  language  of  section  312  indicates 
that  this  is  an  additional  protection  to  distributees,  legatees,  and 
creditors,  and  an  additional  remedy  to  be  resorted  to  by  them 
if  the  circumstances  so  require.  But  if  the  liability  of  the  ex- 
ecutor may  be  enforced  directly,  the  parties  ought  not  to  be 
relegated  to  a  separate  action  unless  the  statute  so  requires.  We 
think  the  decree  of  distribution  is  enforceable  by  a  simpler 
method  wherever  the  executor  is  able  to  respond.  In  Bank  v. 
Kidder  (20  Vt.  519,  523),  under  a  statute  of  the  same  sort,  the 
court  observed  that  there  was  no  reason  why  the  Probate  Court 
should  not  enforce  its  decrees  by  execution,  if  it  were  given 
power  to  issue  such  a  writ.  That  power  exists  in  this  State  by 
virtue  of  section  19,  chapter  20,  Compiled  Statutes ;  and  section 
18  authorizes  transcripts  to  be  filed  in  the  District  Court,  upon 
which  executions  may  issue  as  upon  judgments  of  the  latter 
court.  Under  such  circumstances,  there  is  ample  authority  to 
the  effect  that  execution  may  issue  as  in  other  cases.  {McLaugh- 
lin V.  McLaughlin,  4  Ohio  St.  508,  64  Am.  Dec.  603;  Isom  v. 
McGehee's  Heirs,  45  Miss.  712;  Sherwood  v.  Judd,  3  Bradf. 
Sur.  419,  422;  In  re  Wachter,  1  Walk.  [Pa.]  267.)  As  the  Dis- 
trict Court  rendered  the  judgment  here  in  question,  the  execu- 
tion issued  pursuant  thereto  was  leviable  upon  the  lands  of 
appellant,  and  we  are  satisfied  that  the  judgment  was  within 
the  jurisdiction  and  powers  of  the  court.  That  is  all  that  is 
before  us.  If  there  were  errors  in  the  form  of  the  judgment, 
the  proceedings  leading  to  it,  or  the  findings  on  which  it  is 
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based,  they  should  have  been  raised  by  petition  in  error.    They 
are  not  to  be  reviewed  in  thi^  suit. 
We  recommend  that  the  decree  be  affirmed. 

Barnes  and  Oldham,  CC,  concur. 

Per  Curiam. — For  the  reasons  stated  in  the  foregoing  opinion, 
the  decree  of  the  District  Court  is  affirmed. 


Note.—  CONTRACTS  OF  EXECUTORS  AND  ADMINISTRATORS. 

(a)  General  rules  or  principles. 

(b)  Exceptions. 

(c)  Negotiable  paper. 

(d)  Attorneys. 

(e)  Illustrative  9ases. 

(a)  General  rules  or  prindplee — The  rule  is  that  executors  and  ad- 
ministrators cannot,  by  virtue  of  their  general  powers  as  such,  make  any 
contract  which  will  bind  the  estate  and  authorize  a  judgment  de  bonis 
decedentio.  But  on  contracts  made  by  them  for  necessary  matters  re- 
lating to  the  estate  they  are  personally  liable,  and  must  see  to  it  that  they 
are  reimbursed  out  of  the  assets;  there  may  be  exceptions,  such  as 
funeral  expenses,  clerk's  fees,  etc,  but  neither  an  executor  nor  admin- 
istrator can 'borrow  money  on  the  credit  of  the  estate.  He  cannot,  except 
when  expressly  authorized  by  the  will  or  statute,  create  an  obligation 
which  will  give  a  right  of  action  against  the  estate.  (Sterrett  v.  Barker, 
119  Cal.  492,  51  Pac.  695;  Johnston  v.  Morrow,  28  N.  J.  Eq.  327;  Baker 
V.  Fuller,  69  Me.  152;  Kingman  v.  Soule,  132  Mass.  285;  Rich  v.  Sowles, 
64  Vt.  408,  23  Atl.  723;  Matthews  v.  Matthews,  56  Ala.  292;  Livermore 
v.  Rand,  26  N.  H.  85;  Pike  v.  Thomas,  62  Ark.  223,  35  S.  W.  212.) 

In  Ferrin  v.  Myrick  (41  N.  Y.  315),  it  was  held  that  an  administrator 
personally,  and  not  the  estate,  is  liable  for  all  contracts  made  by  him  for 
funeral  expenses.  But  that  funeral  expenses  are  or  may  be  a  proper 
charge  against  the  estate,  see  Shaffer  v.  Bacon  (35  App.  Div.  248,  252, 
54  N.  Y.  Supp.  796  and  cases  there  cited.)  (See  also  note  "  Funeral  Ex- 
penses," 5  Prob.  Rep.  Annot.  723.) 

The  rule  must  be  regarded  as  well  settled  that  the  contracts  of  ex- 
ecutors, although  made  in  the  interest  and  for  the  benefit  of  the  estate 
they  represent,  if  made  upon  a  new  and  independent  consideration,  as  for 
services  rendered,  goods  or  property  sold  and  delivered,  or  other  con- 
sideration moving  between  the  promisee  and  the  executors  as  promisors, 
are  the  personal  contracts  of  the  executors  and  do  not  bind  the  estate, 
notwithstanding  the  services  rendered,  or  goods  or  property  furnished 
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or  other  consideration  moving  from  the  promisee,  are  such  that  the  ex- 
ecutors could  properly  have  paid  for  the  same  from  the  assets,  and  been 
allowed  for  the  expenditure  in  the  settlement  of  their  accounts.  The 
principle  is  that  an  executor  may  disburse  and  use  the  funds  of  the  estate 
for  purposes  authorized  by  law,  but  may  not  bind  the  estate  by  an  ex- 
ecutory contract,  and  thus  create  a  liability  not  founded  upon  a  contract 
or  obligation  of  the  testator.  (Austin  v.  Munro,  47  N.  Y.  360,  366; 
O'Brien  v.  Jackson,  167  id.  31,  60  N.  E.  238;  Parker  v.  Day,  155  N.  Y.  383; 
49  N.  E.  1046;  Wetmore  v.  Porter,  92  N.  Y.  76,  82;  Kelley  v.  Kelley,  84 
Fed.  420;  Ferrin  v.  Myrick,  41  N.  Y.  315;  D.,  L,  &  W.  R.  Co.  v.  Gilbert, 
44  Hun,  201;  Thomas  v.  Moore,  52  Ohio  St.  200,  39  N.  E.  803;  Doolittle 
v.  Willet,  57  N.  J.  L.  398,  31  Atl.  385;  Roscoe  v.  McDonald,  91  Mich. 
270,  51  N.  W.  939;  Fehlinger  v.  Wood,  134  Pa.  St.  517,  19  Atl.  746^ 
McLaughlin  v.  Winner,  63  Wis.  120, 128,  23  N.  W.  402;  Genet  v.  De  Graaff, 
27  App.  Div.  238,  50  N.  Y.  Supp.  442;  Vann  v.  Vann,  71  Ala.  154;  Piatt 
V.  Piatt,  los  N.  Y.  488,  12  N.  E.  22;  Ness  v.  Wood,  42  Minn.  427,  429, 
44  N.  W.  313;  Wilson  V.  Mason,  158  111.  304,  312,  42  N.  E.  134;  Durkin 
v.  Langley,  167  Mass.  577,  46  N.  E.  119;  Hoctor  v.  Lavery,  51  App.  Div. 
74,  64  N.  Y.  Supp.  518.) 

The  general  rule  is  that  an  executor  cannot,  by  virtue  of  his  general 
powers  as  such,  make  any  new  contract  which  will  bind  the  estate,  though 
in  form  made  in  his  representative  capacity.  The  only  effect  is  to  bind 
himself  personally,  and  it  is  immaterial  how  he  describes  himself;  it 
may  be  otherwise  if  the  thing  promised  by  an  executor  is  such  as  he  is 
lawfully  authorized,  or  it  is  his  duty  to  do.  (Brown  v.  Farnham,  55 
Minn.  27,  56  N.  W.  352;  Thomson  v.  Smith,  64  N.  H.  412,  13  Atl.  639; 
Stirling  v.  Winter,  80  Mo.  141.) 

(b)  ExceptionB. —  To  the  general  rule  there  arc  exceptions,  and  an 
equitable  action  can  be  maintained  against  the  estate  on  behalf  of  a  cred- 
itor in  case  of  the  fraud  or  insolvency  of  the  executor,  or  where  he  is 
authorized  to  make  an  expenditure  for  the  protection  of  the  trust  estate 
and  he  has  no  trust  fund  for  the  purpose.  In  the  latter  case,  if  unwilling 
to  make  himself  personally  liable,  he  may  charge  the  trust  estate  in  favor 
of  any  person  who  will  make  the  expenditure.  Charges  against  the  trust 
estate  in  such  cases  can  be  enforced  only  in  an  equitable  action  brought  for 
the  purpose.  To  that  action  the  beneficiaries  and  cestui  que  trust  are  nec- 
essary parties.  The  trust  estate  cannot  be  depleted  or  swept  away  except 
in  an  action  which  they  may  defend.  (Cullen,  J.  O'Brien  v.  Jackson, 
167  N.  Y.  31,  60  N.  E.  238.) 

Under  some  circumstances  attorneys  or  other  creditors  of  an  admin- 
istrator may,  under  the  principles  of  substitution  and  subrogation,  reach 
the  assets  of  the  estate;  but  such  relief  must  be  based  upon  the  fact  that 
the  administrator  himself  either  already  has  some  claim  against  the 
estate,  or  would  be  entitled  to  one  by  payment  of  the  demand  of  the 
creditor,  and  upon  the  further  fact  that  the  creditor  is  unable  to  obtain 
satisfaction  from  the  administrator;  a  creditor  thus  entitled  may  pro- 
ceed in  equity  primarily  against  the  estate,  without  having  sued  the  ad- 
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xninistrator  at  law;  but  in  such  proceeding  the  creditor  must  show  the 
impossibility  of  obtaining  payment  from  the  administrator,  as  well  as 
establish  all  the  other  facts  necessary  to  maintain  the  suit.  (Clopton  v. 
Gholson,  53  Miss.  466.  And  see  Wade  v.  Pope,  44  Ala.  690;  Hamlin 
V.  Smith,  72  App.  Div.  601,  76  N.  Y.  Supp.  258.  And  as  to  claim  against  a 
trustee,  see  New  v.  Nicoll,  73  N.  Y.  127.) 

There  is  a  class  of  cases  where  the  personal  representative  has  re- 
ceived money  or  property  belonging  to  ancther  person,  and  used  it  in  the 
payment  of  the  decedent's  debts  or  otherwise  for  the  benefit  of  the  es- 
tate, as  where  he  collected  rents  which  belonged  to  the  widow  or  heirs 
and  administered  them  as  assets.  And  in  other  cases  of  like  character, 
it  has  been  held  that  the  person  entitled  to  the  money  or  property  may, 
at  his  election,  fook  to  the  estate  and  charge  the  representative  in  his 
trust  capacity  or  resort  to  his  individual  liability.  (Thomas  v.  Moore,  52 
Ohio  St.  200,  205,  39  N.  E.  803.  And  see  Williamson's  Appeal,  94 
Pa.  St.  231.) 

When  a  trustee  is  authorized,  by  the  terms  of  the  instrument  creating 
the  trust,  to  make  an  expenditure,  and  he  has  no  trust  funds,  and  the 
expenditure  is  necessary  for  the  protection,  reparation,  or  safety  of  the 
trust  estate,  and  he  is  not  willing  to  make  himself  personally  liable,  he 
may,  by  express  agreement,  make  the  expenditure  a  charge  upon  the  trust 
estate.  In  such  a  case  he  could  himself  advance  the  money  to  make  the 
expenditure,  and  he  would  have  a  lien  upon  the  trust  estate,  and  he  can, 
by  express  contract,  transfer  this  lien  to  any  other  party  who  may,  upon 
the  faith  of  the  trust  estate,  make  the  expenditure.  (New  v.  Nicoll,  73 
N.  Y.  127.    And  see  O'Brien  v.  Jackson,  167  id.  31,  33,  60  N.  E.  238.) 

The  existence  of  some  such  agreement  must  be  pleaded.  (Mulrein  v. 
Smillie,  25  App.  Div.  135,  48  N.  Y.  Supp.  994.) 

An  executory  contract  by  an  executor  or  administrator  to  release  a 
mortgagor  from  liability  on  a  bond  held  by  the  estate  if  he  would  convey 
the  mortgaged  premises  to  other  parties  is  valid  and  binding,  and  per- 
formance thereof  may  be  enforced.  The  distinction  between  the  creation 
of  a  new  liability  and  release  or  extinguishment  of  an  old  one  pointed  out 
(Sanford  v.  Story,  15  Misc.  536,  38  N.  Y.  Supp.  104.) 

Relief  may,  in  a  proper  case,  be  given  in  equity  by  applying  funds  of 
the  estate  to  the  discharge  of  an  obligation  entered  into  in  good  faith 
by  the  administrator  on  behalf  of  the  estate,  no  other  remedy  being  open 
to  the  plaintiff.  (Thomson  v.  Smith,  64  N.  H.  412,  13  Atl.  639.  But 
see  and  compare  Rich  v.  Sowles,  64  Vt.  408,  411,  where  it  is  said  in- 
solvency of  the  administrator  is  no  ground  for  relief  in  equity.) 

Where  executors  of  a  will,  empowered  by  its  terms  to  sell  real  estate, 
enter  into  an  executory  contract  for  its  sale,  performance  of  such  con- 
tract may  be  enforced  in  equity  at  suit  of  the  purchaser.  (Bostwick  v. 
Beach,  103  N.  Y.  414,  9  N.  E.  41.) 

And  so  a  contract  by  executors  to  assign  a  judgment  belonging  to  the 
estate  may  be  specifically  enforced.  (Johnson  v.  Wallis,  112  N.  Y.  230, 
19  N.  E.  653.) 
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In  Bogg  V.  Wann  (58  Fed.  681,  684),  the  court  said:  *'It  is  possible 
that  in  case  of  insolvency  of  the  executor,  one  who  had  rendered  ser- 
vices or  furnished  property  to  the  estate  on  the  executor's  promise  to 
pay  might  in  a  court  of  equity  hold  the  estate,  not  on  the  contract,  but  to 
the  extent  of  the  benefit  actually  conferred  on  the  estate." 

In  McLaughlin  v.  Winner  (63  Wis.  120,  129,  23  N.  W.  402),  the  court 
said:  "There  are  undoubtedly  exceptions  to  the  general  rule,  but  they 
depend  upon  equitable  considerations,  which  clearly  show  that  the  estate 
in  the  hands  of  the  executor  or  administrator  ought  to  be  charged  with 
the  payment  of  the  claim,  rather  than  the  property  of  the  executor  or 
administrator." 

An  executor  may  extend  the  time  of  payment  of  a  debt  due  the  estate. 
(Underwood  v.  Sample,  70  Ind.  446;  Campbell  v.  Lindner,  50  S.  C.  169, 
27  S.  E.  648.) 

But  if  beyond  reasonable  time,  may  require  authority  of  the  court. 
(Maddock  v.  Russell,  109  Cal.  417,  42  Pac  139.) 

An  administrator,  under  the  general  authority  given  him  to  preserve 
the  estate,  has  the  power  to  contract  for  the  extension  of  the  time  of 
payment  of  a  note  executed  by  his  testator,  so  long  as  it  is  not  barred 
under  the  administration  law.    (North  v.  Walker,  66  Mo.  453.) 

(c)  Negotiable  paper — An  administrator  or  executor  who  makes,  in- 
dorses, or  accepts  negotiable  papers  is  personally  liable  thereon,  although 
he  adds  to  his  signature  the  name  of  his  office;  he  cannot  bind  the  assets 
of  the  deceased  by  his  contracts.  (Schmittler  v.  Simon,  loi  N.  Y.  554, 
5  N.  K  452;  Boyd  v.  Johnston,  89  Tenn.  284,  14  S.  W.  804;  Boggs  v. 
Wann,  58  Fed.  ^i;  Christian  v.  Morris,  50  Ala.  585;  White  v.  Thomp- 
son, 79  Me.  207,  9  Atl.  118;  Germania  Bank  v.  Michaud,  62  Minn.  459, 
65  N.  W.  70;  Morehead  Banking  Co.  v.  Morehead,  122  N.  C.  318,  30  S.  E. 
331;  Hellier  v.  Lord,  55  N.  J.  L.  367,  26  Atl.  986;  Johnston  v.  Union 
Bank,  37  Miss.  526;  Jenkins  v.  Phillips,  41  App.  Div.  389,  58  N.  Y.  Supp. 
788.) 

And  so  when  an  administrator  accepts  an  order  drawn  upon  him. 
(Perry  v.  Cvinningham,  40  Ark.  185.) 

Otherwise  where  statute  authorizes  the  note  or  obligation.  (McCsAlty 
V.  Wilbum,  77  Ala.  549.) 

Where  an  executor  executes  a  note  in  his  representative  capacity  for 
money  borrowed  and  used  for  the  purpose  of  paying  debts  of  the  tes- 
tator, the  estate  is  not  liable,  but  the  executor  is  personally  liable  there- 
for, and  this  is  so  notwithstanding  the  fact  that  the  lender  knows  for 
what  purpose  the  money  was  borrowed  and  how  it  was  used.  In  such 
case  the  executor  takes  the  risk  of  being  reimbursed  the  amount  of  the 
note  out  of  the  assets  of  the  estate  on  the  final  accounting.  (Morehead 
Banking  Co.  v.  Morehead,  116  N.  C.  410,  21  S.  E.  191.) 

But  the  executor  may  guard  against  personal  liability  by  inserting  the 
words  "  L.  L.  M.,  executrix,  etc.,  but  not  personally."  (Morehead  Bank- 
ing Co.  v.  Morehead,  116  N.  C.  413.) 
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Or  by  any  special  agreement  (Poland  v.  Dayton,  40  Hun,  563;  Martin 
V.  Piatt,  51  Hun,  429,  4  N.  Y.  Supp.  359;  Studebaker  Mfg.  Co.  v.  Mont- 
gomery, 74  Mo.  loi.  Sec  Note  "  Executors  or  Administrators  as  Party 
to  Negotiable  Paper,"  4  Prob.  Rep.  Annot.  409.) 

(d)  Attomey«. —  Executors  and  administrators  have  no  power  to  make 
contracts  with  attorneys  binding  the  estate  or  giving  them  any  interest  or 
lien  on  the  property  of  the  estate  for  services.  (Piatt  v.  Piatt,  105  N.  Y. 
488,  12  N.  E.  22;  Estate  of  Page,  57  Cal.  238;  Qopton  v.  Gholson,  53 
Miss.  466;  Wait  v.  Holt,  58  N.  H.  467;  Kessler  v.  Hall,  64  N.  C.  60;  Bryan 
V.  Craig,  64  Ark.  438,  44  S.  W.  348.) 

An  agreement  that  an  administrator  was  not  to  pay  anything  out  of  his 
own  pocket  for  services  rendered  by  attorneys  in  the  prosecution  of  an 
action  in  behalf  of  the  estate,  but  that  they  were  to  get  their  fee  out  of 
the  amount  recovered,  does  not  relieve  the  administrator  from  personal 
liability  in  the  event  of  recovery,  but  merely  protects  him  against  lia- 
bility for  any  amount  beyond  the  recovery.  (Tucker  v.  Grace,  61  Ark. 
410,  3S  S.  W.  530.  And  see  Note,  "  Employment  of  Attorney  by  Executor 
or  Administrator,''  5  Prob.  Rep.  Annot.  354.) 

(e)  UluBtrative  cases. —  The  executrix  of  a  testator  kept  an  executor- 
ship account  with  a  bank,  and  having  a  power  under  the  will  to  mortgage 
the  real  estate  in  aid  of  the  personalty,  she  deposited  with  the  bank  the 
title  deeds  of  part  of  the  testator's  real  estate  as  security  for  the  balance. 
The  account  was  considerably  overdrawn  by  the  executrix,  and  the  mon- 
eys to  a  great  extent  misapplied,  but  without  the  bank  having  notice  of 
the  misapplication.  The  security  having  proved  insufficient  to  pay  the 
balance,  the  bank  applied  to  prove  as  creditors  against  the  estate  for  the 
difference.  Held,  that  they  were  not  entitled  to  prove;  for  that  a  person 
cannot,  by  contract  with  an  executor,  acquire  a  right  to  prove  as  a  cred- 
itor against  the  estate,  though  the  executor  has  power  to  give  him  a  lien 
on  specific  assets.     (Farhall  v.  Farhall,  7  Ch.  App.  123.) 

An  administrator  cannot  bind  the  estate  by  a  promise  that  it  shall  con- 
tinue liable  to  indemnify  a  surety  on  a  promissory  note  given  by  the  intes- 
tate's partner  and  heirs  in  payment  of  a  former  note  made  by  the  intestate 
and  his  partner  and  signed  by  the  surety  upon  the  intestate's  promise  of 
indemnity.     (Kingman  v.  Soule,  132  Mass.  285.) 

An  administrator  has  no  right  to  accept  goods  purchased  by  a  deceased 
vendee  in  his  lifetime,  which  contract  was  void  under  the  Statute  of 
Frauds,  and  thus  make  ah  invalid  contract  a  binding  one  upon  the  estate. 
(Smith  V.  Brennan,  62  Mich.  349,  28  N.  W.  892.) 

Where  a  person  holding  a  testator's  note  surrenders  it  and  receives  & 
note  signed  by  the  executor  in  renewal,  it  does  not  extinguish  the  original 
claim  as  against  the  estate.  (Glenn  v.  Burrows,  37  Hun,  602.  And  see  as 
to  renewal  notes  by  executor  or  administrator,  Bank  of  Troy  v.  Topping, 
13  Wend.  557;  Jenkins  v.  Phillips,  41  App.  Div.  389,  58  N.  Y.  Supp.  788.) 

Where  the  estate  owns  an  unlocated  land  certificate  the  executor  has 
the  power  to  contract  for  the  purpose  of  securing  the  benefit  of  the  loca- 
tion.    (Murrell  v.  Wright,  78  Tex.  519,  15  S.  W.  156.) 
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In  re  McCoy's  Will. 

McCoy  vs,  Conrad  et  aL 

Conrad  vs,  McCoy. 
[Supreme  Court  of  Nebraska,  Mar.  5,  1902;  89  N.  W.  665.] 

Probate  of  Will  —  Competency  of  Witnesses  —  Evidence 

OF  Execution. 

1.  In  a  contested  proceeding  for  the  probate  of  a  will,  the  heirs-at-law  of 

the  alleged  testator  are  not  disqualified  by  the  statute  as  witnesses  to 
transactions  and  conversations  with  the  deceased. 

2.  When,  in  a  contested  proceeding  for  the  probate  of  a  will,  it  is  dis- 

closed that  the  name  of  the  alleged  testator  was  affixed  to  the  in- 
strument in  controversy  by  some  person  other  than  himself,  it  is  in- 
cumbent upon  the  proponent  to  establish  by  unequivocal  evidence 
that  the  deceased  gave  direction  to  such  person  for  writing  his  name, 
consciously  and  explicitly,  and  in  the  free  and  voluntary  exercise  of 
his  faculties. 
(Syllabus  by  the  Court.) 

Commissioners'  opinion.  Department  No.  3.  Error  to  Dis- 
trict Court,  Saunders  county;  Sedgwick,  Judge. 

Action  by  Frank  McCoy,  Jr.,  against  Mary  Ann  Conrad  and 
others.  From  the  judgment,  plaintiff  brings  error.  Defend- 
ants assign  cross-error. 

Affirmed. 

Good  &  Good,  Chas.  H,  Slama,  and  E.  F.  Gray,  for  plaintiff 
in  error. 

G.  W,  Simpson,  for  defendants  in  error. 

Ames,  C. —  This  is  a  contest  about  the  admission  to  probate 
of  an  alleged  will,  said  to  have  been  executed  on  the  9th  day 
of  September,  1896,  in  Saunders  county,  in  this  State,  where 
the  purported  testator  resided  then  and  at  the  time  of  his  death. 
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The  grounds  of  contest  are  that  the  alleged  testator  was  with- 
out testamentary  capacity,  and  that  the  instrument  in  contro- 
versy was  obtained  from  him  through  the  exercise  of  undue 
influence,  and  without  his  conscious  volition..  At  the  time  the 
document  was  made  he  was  very  old  and  infirm  in  health,  and 
at  his  death  he  left  surviving  him,  as  his  sole  heir-at-law,  a  mar- 
ried daughter,  Mary  Ann  Conrad,  who  is  the  contestant  in  this 
proceeding.  By  the  alleged  will  his  estate  is  divided  between 
this  daughter  and  one  Frank  McCoy,  his  nephew,  who  is  the 
proponent  in  the  contest.  The  probate  of  the  instrument  was 
refused  both  by  the  County  Court  and  (upon  appeal)  by  the 
District  Court,  and  tHe  case  is  now  brought  here  by  the  pro- 
ponent by  proceedings  in  error. 

On  a  trial  before  Judge  Sedgwick  and  a  jury,  the  daughter 
was  permitted,  over  the  objection  of  the  proponent,  to  testify 
concerning  certain  conduct  and  conversations  of  the  deceased 
indicative  of  his  mental  condition  at  and  about  the  time  of  the 
alleged  execution  of  the  proposed  will.  The  first  and  one  of 
the  most  important  questions  presented  is  whether  she  was  a 
competent  witness  for  the  purpose.  The  statute  provides  (§  329 
of  the  Code)  that  "no  person  having  a  direct  legal  interest  in 
the  result  of  any  civil  action  or  proceeding,  when  the  adverse 
party  is  the  representative  of  a  deceased  person,  shall  be  permit- 
ted to  testify  to  any  transaction  or  conversation  had  between 
the  deceased  person  and  the  witness,  unless,"  etc.  If  the  stat- 
ute is  to  be  so  construed  as  to  exclude  heirs-at-law  as  witnesses 
in  cases  of  contest  about  the  probate  of  alleged  wills  of  the 
deceased,  it  is  manifest  that  such  persons  will  be  put  at  great 
disadvantage  in  litigations  of  that  kind.  The  execution  of  the 
will  might  be  extorted  by  threatened  or  actual  physical  violence 
in  their  very  presence,  and,  their  lips  being  sealed,  they  would 
be  helpless  to  prevent,  or  even  effectually  protest  against,  the 
consummation  of  the  outrage.  And  so  it  would  turn  out  that^ 
to  repeat  an  often-quoted  phrase,  that  which  was  evidently  in- 
tended as  a  shield  for  the  protection  of  the  testator's  estate 
would  be  converted  into  a  sword  for  its  destruction.  We  do 
not  think  that  such  an  interpretation  of  the  statute  can  be 
adopted,  or,  to  continue  the  figure  of  speech,  that  the  shield 
ought  at  any  time  or  under  any  circumstances  to  be  discarded 
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or  lowered.  After  the  will  of  the  decedent  has  been  established, 
the  devisees  and  legatees  are  properly  regarded  as  within  the 
protection  of  the  statute;  but,  so  long  as  they  are  merely  the 
proponents  of  a  contested  alleged  will  of  the  deceased,  their 
interests  are  as  clearly  adverse  to  those  of  the  heirs-at-law  or 
other  acknowledged  representatives  of  the  decedent  as  are  those 
of  other  litigants  seeking  to  recover  against  his  estate  on  ac- 
count of  any  other  transaction  had  with  him  in  his  lifetime. 
In  such  litigation  the  plaintiffs  or  proponents,  being  named  as 
devisees  or  legatees,  as  the  case  may  be,  are  assailing  the  estate 
with  the  view  of  the  appropriation  of  it,  or  of  a  part  of  it,  to 
their  own  uses.  Any  such  assailants  are,  therefore,  clearly  ex- 
cluded by  the  statute,  and  so,  of  course,  is  an  executor  in  the 
proposed  will.  If,  in  a  case  like  the  one  at  bar,  the  heirs-at-law 
are  also  excluded,  we  reach  the  surprising  conclusion  that,  the 
interests  of  all  the  parties  being  mutually  adverse,  the  deceased 
has  no  representatives  not  disqualified  as  witnesses  concerning 
any  transaction  or  communication  touching  the  matter  in  con- 
troversy. To  so  hold  would,  as  it  seems  to  us,  be  a  trifle  ab- 
surd. But  the  court  is  not  driven  to  so  impotent  a  conclusion. 
The  case  was  tried  below  with  great  care  and  deliberation,  and 
the  district  judge  took  the  unusual  pains  of  preparing  and  filing 
a  written  opinion  in  support  of  his  order  overruling  a  motion 
for  a  new  trial.  Inasmuch  as  that  document  meets  with  our 
full  approval,  and,  as  respects  the  point  under  discussion,  we 
can  add  nothing  to  it  by  way  either  of  argument  or  of  illustra- 
tion, we  reproduce  it,  as  follows : 

"  In  this  motion  for  a  new  trial  it  is  urged,  first,  that  it  was 
error  to  allow  Mrs.  Conrad,  the  contestant,  as  against  the  pro- 
ponent of  the  will,  to  testify  in  regard  to  transactions  and  con- 
versations had  between  the  testator  and  herself.  In  order  to 
justify  excluding  this  testimony,  three  things  must  concur: 
First,  the  witness  offered  must  have  a  direct,  legal  interest  in 
the  result  of  the  litigation;  second,  the  evidence  offered  must 
relate  to  transactions  and  conversations  had  between  the  wit- 
.  ness  and  deceased ;  third,  the  evidence  must  be  offered  against 
one  who  is  a  representative  of  the  deceased  person.  If  these 
things  concur,  the  evidence  must  be  excluded,  unless  it  comes 
within  the  exception  named  in  the  statute. 
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"  On  the  hearing  of  this  motion  it  was  earnestly  contended 
on  the  one  side  that  the  evidence  offered  related  to  transactions 
and  conversations  between  the  witness  and  the  deceased,  and 
as  earnestly  contested  on  the  other  side.  At  the  trial  the  evi- 
dence was  admitted  on  the  ground  that  the  proponent  of  the 
will  was  not  the  representative  of  the  deceased,  within  the  mean- 
ing of  the  statute,  and  the  other  ground  of  objection  was  not 
much  discussed  or  considered.  Of  course,  if  the  proponent  of 
the  will  is  not  the  representative  of  the  deceased,  within  the 
meaning  of  our  statute,  then  the  ruling  complained  of  is  cor- 
rect. The  word  '  representative,'  as  used  in  section  329  of  the 
statute,  includes  any  person  or  party  who  has  succeeded  to  the 
rights  of  the  decedent,  whether  by  purchase,  descent,  or  by 
operation  of  law.  (Kroh  v.  Heins,  48  Neb.  691,  67  N.  W.  771.) 
Of  course,  the  question  is  whether  he  represents  the  deceased 
in  the  litigation  in  which  the  evidence  is  offered.  The  fact  that 
he  may  be  the  general  representative  of  the  deceased  will  make 
no  difference,  unless  he  represents  him  in  the  question  which 
is  in  dispute  in  the  litigation.  If  an  executor  or  an  administrator 
is  engaged  in  litigating  some  matter  which  is  entirely  foreign  to 
the  interests  of  the  estate  which  he  represents,  the  statute,  of 
course,  has  no  application.  The  statutes  of  the  different  States 
are  so  varied,  and  the  decisions  under  them  so  numerous,  that 
we  must  *  solve  the  questions  presented  without  much  reference  to 
adjudications  based  on  other  statutes.'  (IVylie  v.  Charlton,  43 
Neb.  840-849,  62  N.  W.  220.)  The  Michigan  statute  (How. 
Annot.  Stat.,  §  7545)  provides  *  that  when  a  suit  or  proceeding  is 
prosecuted  or  defended  by  the  heirs,  assigns,  devisees,  legatees, 
or  personal  representatives  of  a  deceased  person,  the  opposite 
party,  if  examined  as  a  witness  in  his  own  behalf,  shall  not  be 
admitted  to  testify  as  to  matter  which  if  true  must  be  equally 
within  the  knowledge  of  such  deceased  person.'  In  construing 
this  statute  in  an  action  contesting  a  will,  the  court  says :  *  The 
contest  is  not  between  the  estate,  or  the  representative  of  the  es- 
tate, and  the  proponent.  The  statute  applies  only  when  the  estate 
is  in  some  way  one  of  the  parties,  and  the  heirs,  assigns,  devisees, 
or  legatees  are  the  others.  *  *  *  The  only  questions  in- 
volved in  this  application  are:  Did  the  deceased  in  his  lifetime 
make  this  will  ?    And  was  he  of  sound  mind  and  memory  at  the 
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time  ?  *  *  *  The  will  does  not  increase  or  decrease  the  estate. 
The  object  of  this  statute  is  to  prevent  fraud  and  false  swearing, 
whereby  estates  become  unjustly  depleted  in  cases  where  no 
person  on  the  part  of  the  estate,  except  the  deceased,  has  any 
knowledge  of  the  facts  necessary  to  sustain  the  claim  in  favor  of 
the  estate,  or  to  make  good  the  defense  of  the  estate  when  unjust 
claims  are  attempted  to  be  enforced  against  it,  and  we  see  no  occa- 
sion for  extending  the  scope  of  the  statute  by  judicial  construc- 
tion. It  is  limited  in  its  reason  and  spirit,  by  fair  construction, 
to  contests  on  litigation  upon  claims  between  other  persons  and 
the  deceased  existing  prior  to  his  death;  to  such  suits  and  pro- 
ceedings as  the  deceased  would  have  been,  if  living,  a  necessary 
party,  and  since  which  his  heirs,  devisees,  and  legatees,  personal 
representatives,  or  assigns,  are  compelled  to  prosecute  or  defend 
for  him  in  his  place.'  (Brown  v.  Bell,  24  N.  W.  824.)  I  think 
this  reasoning  applies  to  our  statute.  If  a  party  is  so  placed  in 
a  litigation  that  he  is  called  upon  to  defend  that  which  he  has 
obtained  from  a  deceased  person,  ?ind  make  the  defense  which 
the  deceased  might  have  made  if  living,  or  to  establish  a  claim 
which  the  deceased  might  have  been  interested  to  establish  if 
living,  then  he  may  be  said,  in  that  litigation,  to  represent  a  de- 
ceased person ;  but  where  he  is  not  standing  in  the  place  of  the 
decease*d  person,  and  asserting  a  right  of  the  deceased  which  has 
descended  to  him  from  the  deceased  (that  is,  where  the  right  of 
the  deceased  himself  at  the  time  of  his  death  is  not  in  any  way 
ihvolved),  and  the  question  is,  not  what  was  the  right  of  the  de- 
ceased at  the  time  of  his  death?  but,  merely  to  whom  has  that 
right  descended?  in  such  a  contest  neither  party  can  be  said  to 
represent  the  deceased.  Our  statute  differs  from  the  statute  of 
other  States,  in  that  it  uses  the  word  '  representative '  only,  and 
I  think  its  purpose  is  manifest.  The  intent  is  not  to  allow  a 
party  who  is  interested  in  litigation  to  testify  to  statements  or 
actions  of  deceased  persons  in  derogation  of  the  right  of  the  de- 
ceased person,  and  the  reason  is  because  the  deceased  person,  who 
alone  might  contradict  him,  cannot  now  be  heard.  That  is,  in  the 
language  of  the  Michigan  court,  the  statute  is  '  limited  in  its 
reason  and  spirit,  by  fair  construction,  to  contests  on  litigation 
upon  claims  between  other  parties  and  the  deceased  existing  prior 
to  his  death ;  to  such  suits  and  proceedings  as  the  deceased  would 
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have  been,  if  living,  a  necessary  party,  and  since  which  his  heirs, 
devisees,  and  legatees,  personal  representatives,  or  assigns,  are 
compelled  to  prosecute  or  defend  for  him  in  his  place.' 

**  I  think  the  cases  cited  by  the  proponent  in  his  brief  are  not 
in  point.  In  re  Eysamon's  Will  (20  N.  E.  613,  3  L.  R.  A.  599), 
the  evidence  of  a  legatee  under  the  will  was  offered.  The  heirs 
and  the  next  of  kin  were  contesting.  The  statute  did  not  allow 
one  interested  to  testify  in  his  own  behalf  '  against  one  claiming 
under  a  person  deceased  at  the  time  of  the  trial.'  There  can  be 
no  doubt  that  the  legatee  was  interested,  and  was  offering  to 
testify  in  his  own  behalf,  and  that  the  heirs  and  next  of  kin  were 
at  the  time  of  the  trial  claiming  under  a  person  deceased.  The 
other  New  York  case  cited  {In  re  Dunham's  IVill,  24  N.  E.  932) 
is  precisely  similar,  and  is  decided  upon  the  authority  of  the  case 
of  In  re  Eysamon's  Will  In  re  Goldthrop's  Estate  (62  N.  W. 
84s,  58  Am.  St.  Rep.  400),  the  court  places  its  decision  upon  the 
words  of  the  Iowa  statute  (Code  1882,  §  3639),  which  contains 
the  words  *  against  the  executor,  administrator,  heir-at-law,  next 
of  kin,  assign,  legatee,  devisee,'  etc. ;  and  the  court  says,  *  the 
case  of  Broivn  v.  Bell  was  decided  under  the  statute  of  Michigan, 
which  is  materially  different  from  our  own.'  This  difference  be- 
tween the  statutes  is  apparent,  but  not  more  so  than  the  difference 
between  our  statute  and  that  of  Iowa,  so  I  think  the  Iowa  case 
is  plainly  distinguishable  from  the  one  at  bar;  and  I  cannot  re- 
frain from  saying  that  the  reasoning  in  the  Iowa  case  is  not  satis- 
factory to  my  mind,  and  that  the  thought  is  suggested  that 
perhaps  the  court  was  influenced  by  the  decisions  in  Blake  v. 
Rourke  (38  N.  W.  392),  and  Smith  v.  James  (34  id.  309), 
both  of  which  cases  seem  to  have  been  under  a  very  different 
statute.  In  the  Wisconsin  case  (In  re  Goerke's  Will,  $0  N.  W. 
345),  it  was  held  that  proponent  and  beneficiary  could  not  testify 
as  to  what  took  place  between  him  and  the  testator  at  the  time  the 
will  was  executed,  under  a  statute  which  provides  that  no  person 
in  interest  shall  be  a  witness  respecting  any  transaction  or  com- 
munication by  him  with  the  decedent.  The  discussion  in  the 
opinion  is  as  to  whether  the  matters  testified  to  related  to  transac- 
tions or  communications,  and  the  point  involved  in  the  case  at 
bar  is  not  discussed.  Indeed,  it  would  not  seem  that  this  point 
could  arise  under  their  statute.     These  observations  will  apply 
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also  In  re  Valentine's  Will  ([Wis.],  67  N.  W.  12).  The  Indiana 
statute  is  so  radically  different  from  ours  that  authorities  con- 
struing that  statute  are  of  no  assistance  whatever  in  determining 
the  point  under  consideration.  I  think  that  the  decisions  of  our 
court  are  in  harmony  with  the  ruling  complained  of,  as  shown  in 
the  contestant's  brief.  In  Clark  v.  Turner  (50  Neb.  300,  69 
N.  W.  843,  38  L.  R.  A.  433),  it  is  said  that  the  proponent  of  a 
will  which  has  been  denied  probate  is  not  a  person  charged  with 
the  duties  or  powers  of  a  personal  representative  of  the  deceased. 
I  think  that  the  evidence  complained  of  was  properly  admitted, 
without  regard  to  the  question  of  whether  or  not  it  involved  any 
transaction  or  conversation,  within  the  meaning  of  the  provision 
of  the  statute." 

There  are  a  great  number  of  errors  assigned,  both  with  respect 
to  the  giving  and  the  refusal  of  instructions  by  the  court,  and 
with  respect  to  the  rulings  of  the  court  upon  the  admission  and 
rejection  of  testimony,  which  we  do  not  think  it  necessary  to  de- 
cide or  discuss,  because  we  think  that  the  decisive  point  is  raised 
by  an  exception  to  the  eighth  instruction  given  by  the  court  of 
its  own  motion,  which  is  as  follows :  "  If,  after  the  paper  in 
question  had  been  prepared,  Frank  McCoy,  deceased,  being  then 
illiterate  and  unable  to  write  his  name,  at  the  request  of  some 
other  person  assented  to  the  signing  of  his  name  to  the  paper  by 
Mr.  Frick,  and  while  Mr.  Frick  held  the  pen  in  his  hand  the  said 
Frank  McCoy,  deceased,  put  his  hand  also  upon  the  penholder 
while  Mr.  Frick  made  a  cross  or  mark,  and  said  Frank  McCoy, 
deceased,  so  acted  and  assented  without  understanding  the  nature 
of  the  transaction,  and  without  intending  thereby  to  sign  and 
execute  the  will,  this  would  not  be  a  sufficient  signing  to  comply 
with  the  law."  The  statute  enacts  (§  127,  chap.  23,  Comp.  Stat. 
1901),  "  No  will  made  within  this  State,  except  such  nuncupative 
wills  as  are  mentioned  in  the  following  section,  ishall  be  effective 
to  pass  any  estate,  whether  real  or  personal,  nor  to  charge  or 
in  any  way  affect  the  same,  unless  it  be  in  writing,  and  signed 
by  the  testator  or  by  some  person  in  his  presence  and  by  his 
express  direction,"  etc.  Construing  this  statute  in  Murry  v. 
Hennessey  (48  Neb.  608,  67  N.  W.  470),  this  court  say :  "  Thus 
it  will  be  observed  that  the  Legislature,  in  unequivocal  language, 
has  made  it  imperative  that  a  will,  other  than  nuncupative,  when 
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not  signed  by  the  testator  himself,  must,  in  addition  to  other  re- 
quirements, be  signed  by  some  person  in  his  presence,  and  by 
his  express  direction,  or  the  instrument  will  not  be  valid.  Mere 
knowledge  of  the  testator  that  his  name  is  being  signed  by  an- 
other, or  that  the  signing  was  acquiesced  in  or  assented  to  by 
the  testator,  will  not  be  sufficient.  The  statute  exacts  more  than 
this.  It  requires  that  the  signing  of  a  will  by  another  must  be 
done  in  pursuance  of  the  previously  expressed  direction  of  the 
testator.  The  statute  is  meaningless  if  this  is  not  its  scope  and 
purpose.  The  same  construction  has  been  placed  upon  similar 
statutes  in  other  States.  (Watte  v.  Frisbie,  45  Minn.  361,  47 
N.  W.  1069;  Greenough  v.  Greenough,  11  Pa.  St.  489,  51  Am. 
Dec.  567;  Asay  v.  Hoover,  45  Am.  Dec.  714;  Grabill  v.  Barr,  47 
Am.  Dec.  420;  Snyder  v.  Bull,  17  Pa.  St.  60.)  In  the  Minnesota 
case  the  testatrix's  name  was  signed  by  another  person  without 
her  express  direction,  and  on  being  requested  to  make  her  mark 
she  placed  her  hand  on  that  of  the  one  who  signed  her  name^ 
and  he  made  her  mark.  The  court,  in  construing  the  statute  of 
that  State  which  declares  that  a  will  shall  '  be  signed  at  the  end 
thereof  by  the  testator,  or  by  some  person  in  his  presence,  and  by 
his  express  direction,'  held  that  the  will  was  invalid  for  want  of 
proper  execution.  The  case  at  bar  is  quite  analogous  to  that. 
The  will  was  prepared  by  Mr.  Hockenberger  at  the  request  and 
suggestion  of  Mr.  Murry,  the  beneficiary.  The  person  who  drew 
the  will  signed  Bridget  Murry's  name  thereto,  without  being 
directed  by  her  to  do  so.  It  is  true,  her  mark  was  made ;  but  the 
evidence  shows  that  it  was  made  by  Mr.  Hockenberger,  and  that 
Mrs.  Murry  merely,  at  his  suggestion,  touched  the  pen  while  the 
mark  was  being  affixed  to  the  instrument.  The  signing  not  being 
by  her  express  direction,  the  will  was  not  executed  as  the  law 
required ;  and  it  is,  for  that  reason  alone,  not  valid." 

Now,  as  has  already  been  said,  it  is  undisputed  that  the  sup- 
posed testator  in  this  case  was,  at  the  time  of  the  alleged  execu- 
tion of  the  instrument  in  controversy,  very  old,  and  extremely 
infirm,  both  in  body  and  mind.  It  will  be  observed  that  the  put- 
ting of  the  hand  upon  the  pen  while  a  cross-mark  is  being  made 
is  of  no  importance.  All  that  such  an  act  would  indicate  would 
be  an  assent  to,  or  recognition  of,  or,  at  most,  a  ratification  of, 
the  signature  after  it  had  been  written.     But  this  would  not 
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satisfy  the  statute,  which  requires  a  previous  express  direction  to 
write  the  name.  There  are  three  witnesses  who  testified  as  to 
what  took  plage  with  respect  to  writing  it.  The  first  is  Frick, 
the  attorney  who  wrote  the  instrument  and  supervised  its  execu- 
tion. His  testimony  is  as  follows :  '  Int.  35.  You  may  state 
how  it  was  that  you  came  to  sign  the  will,  and  place  thereon  the 
words,  *  Testator's  name  written  by  J.  E.  Frick  at  request  of 
testator?'  Ans.  to  Int.  35.  It  occurred  in  this  way:  When 
the  will  was  ready  to  be  signed,  I  spoke  to  Frank  about  sign- 
ing; and  Tom  spoke  up  and  said  that,  owing  to  Frank's  para- 
lyzed condition,  he  didn't  think  he  could  write  his  name.  I  said 
that  any  one  could  sign  his  name  at  his  request,  and  then  Tom 
asked  Frank  whether  Frank  wanted  me  to  sign  his  name  to 
the  will;  and,  after  repeating  it  to  him  several  times,  Frank 
nodded  his  head,  and  I  wrote  his  name  to  the  will,  with  the 
statement  as  it  appears."  "  Int.  37.  I  will  ask  you  (state 
fully)  whether  or  not  Frank  McCoy  requested  you  to  sign  his 
name  to  the  will ;  that  is,  you  may  state  what  he  said  regarding 
it?  Ans.  to  Int.  37.  The  matter  occurred  as  I  have  de- 
tailed in  the  last  question.  '  Frank  made  no  request  of  me  in 
words,  and  in  no  other  way,  except  as  explained  in  the  previous 
question."  The  only  other  two  persons  present  were  the  wit- 
nesses to  the  will, —  Thomas  McCoy,  the  father  of  the  proponent, 
and  one  Mercer.  The  examination  of  McCoy  in  reference  to 
this  matter  is  as  follows :  "  He  signed  it  or  made  his  mark  when 
the  will  was  finished.  Q.  Who  made  his  mark?  A.  Mr.  Frick. 
Q.  How  did  he  come  to  do  that?  A.  With  my  brother's  per- 
mission. Q.  How  did  he  come  to  do  that?  A.  Frick  says, 
'  Can  you  write?  '  and  he  says,  *  No.'  He  says,  *  With  your  per- 
mission,' he  says,  '  can  I  write  your  name  ? '  and  he  says,  *  Yes ; 
write  it.'  Q.  Who  said  to  write  it?  A.  My  brother.  Q.  Then 
what  did  Frick  do?  A.  He  did  write  it."  The  testimony  of 
Mercer  upon  the  point  is  as  follows :  "  Q.  Whose  signature 
was  first  attached  to  the  will?  A.  Mr.  McCoy's,  deceased.  Q. 
Just  explain  to  the  jury  how  that  was  done.  A.  Mr.  McCoy 
could  not  write,  if  my  memory  is  right,  and  he  asked  Frick  to 
write  for  him ;  and  he  took  the  pen  and  made  a  cross,  and  Frick 
held  his  hand  while  he  made  the  cross,  like  that  (indicating)." 
This  last  witness  attempted  only  to  give  his  memory,  which  was 
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evidently  very  vague,  about  a  transaction  in  which  he  was  not 
pecuniarily  interested,  and  he  is  clearly  mistaken.  Neither 
Frick  nor  McCoy  testified  that  the  decedent  made  an  express  or 
formal  request  that  the  former  should  write  his  name,  or,  in 
the  language  of  this  witness,  "  asked  Frick  to  write  for  him.*' 
The  most  that  can  be  made  out  from  the  testimony  of  either. or 
both  is  that  McCoy  solicited  and  obtained  from  the  deceased 
passive  permission  for  Frick  to  write  it;  and  the  testimony  of 
the  former,,  taken  alone,  is  so  far  from  establishing  that  such 
consent  was  intelligently  or  consciously  given,  that  it  very 
forcibly  supports  the  contrary  inference.  At  all  events,  if  Frick 
is  to  be  believed,  the  consent,  if  any,  was  hesitatingly  and  re- 
luctantly given  after  repeated  solicitation.  That,  in  the  then 
physical  and  mental  condition  of  the  decedent,  such  repeated 
solicitation  by  the  brother,  who,  as  the  testimony  shows,  had 
practically  dictated  the  contents  of  the  instrument,  and  in  the 
presence  of  the  attorney  who  had  drawn  it,  operated  as  a  restraint 
upon  will,  is  a  reasonable  presumption.  This  presumption,  we 
think,  is  not  overcome  by  the  oflfhand  and  too  little  qualified  testi- 
mony of  the  witness  McCoy,  who,  however,  does  not  deny  the 
solicitation,  but  puts  into  the  mouth  of  the  deceased  words  which 
Frick,  whose  business  it  was  to  attend  to  the  matter,  evidently 
did  not  hear.  In  other  words  a  verdict  in  favor  of  the  proponent 
could,  in  our  opinion,  have  been  successfully  assailed  as  not  be- 
ing supported  by  sufficient  evidence.  The  burden  was  upon  the 
proponent  to  show  by  a  preponderance  of  evidence  that  the  instru- 
ment in  suit  was  the  free  and  conscious  will  of  the  decedent. 
That  the  deceased  was  under  the  constant  guidance  of  his 
brother  during  all  the  time  that  the  preparation  of  the  document 
was  in  progress  is  undisputed;  and  it  was  the  brother  who  was 
prompt  to  suggest  the  inability  of  the  deceased  to  sign  his  name, 
and  to  take  the  last  detail  of  the  business  out  of  his  hands  by  pro- 
curing his  consent  to  the  writing  of  his  name  by  the  attorney. 
According  to  his  testimony,  his  own  solicitations  were  supple- 
mented by  Frick,  and  between  them  the  hesitation  of  the  de- 
ceased was  overcome  so  far  as  to  permit  the  writing  of  his  name ; 
but  Frick  says  that  he  made  no  request  in  words,  and  signified 
his  assent,  if  at  all,  only  by  nodding  his  head, —  an  act  which, 
done  by  a  feeble  and  paralytic  old  man,  is  of  little  significance. 
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We  think  there  is  a  very  wide  difference  between  the  "  express 
direction  "  of  the  statute,  and  a  reluctant,  passive,  and  hesitating 
consent,  such  as  this  evidence  discloses.  We  are  not  unmindful 
of  the  rule  that  a  conclusion  of  fact  drawn  by  a  jury  from  con- 
flicting evidence  will  not  be  disturbed,  although  even  this  rule 
must  have  its  limitations  and  qualifications,  if  not  its  exceptions. 
Neither  do  we  wish  to  be  understood  as  saying  that  a  direction 
for  writing  his  name,  given  by  a  testator  to  another,  is  neces- 
sarily invalidated  by  such  direction  having  been  suggested  to,  or 
even  requested  of,  the  decedent.  But  we  are  of  the  opinion  that 
the  word  "  express  "  is  used  in  the  statute  not  only  in  contrast 
to  the  word  "  implied,"  but,  to  some  extent,  by  way  of  emphasis, 
and  that,  in  a  contest  such  as  is  now  under  consideration,  it  is 
incumbent  upon  the  proponent  to  show  by  unequivocal  evidence 
that  the  testator  gave  the  direction  for  writing  his  name  con- 
sciously and  explicitly,  and  in  the  free  and  voluntary  exercise 
of  his  faculties;  and  we  think  that  the  above-quoted  testimony, 
which  is  all  the  evidence  upon  the  subject  disclosed  by  the  record, 
falls  short  of  this  measure.  If  this  conclusion  is  correct,  none 
of  the  matters  assigned  for  error  are  material,  because  the  verdict 
rendered  is  the  only  one  that  could  have  been  upheld  by  the  record. 
It  is  recommended  that  the  judgment  of  the  District  Court  be 
affirmed. 

Albert  and  Duffie,  CC,  concur. 

Per  Curiam. — For  the  reasons  stated  in  the  foregoing  opinion, 
it  is  ordered  th^t  the  judgment  of  the  District  Court  be  affirmed. 


Mansfielx)  et  al.  vs.  McFarland. 

[Supreme  Court  of  Pennsylvania,  Mar.  24,  1902;  202  Pa.  St.  173;  51  Atl. 

763.] 

Foreign  Executors  —  Action  in  the  State. 

Assets  of  a  decedent  in  the  State  being  subject  to  local  administration, 
foreign  executors  cannot  maintain  attachment  proceedings  in  the 
State,  but  there  must  be  an  ancillary  administration. 

Appeal  from  Court  of  Common  Pleas,  Franklin  county. 
Vol.  VII  —  39 
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Foreign  attachment  proceedings  by  Isabella  F.  Mansfield,  de- 
ceased, and  others,  against  J.  D.  McFarland.  Proceedings 
quashed,  and  plaintiffs  appeal. 

Affirmed. 

The  opinion  of  the  court  below  is  as  follows :  "  We  are  asked 
both  by  defendant  and  the  garnishee  to  quash  this  foreign  attach- 
ment proceeding,  on  the  ground  that  the  plaintiffs,  who  sue  as 
the  executors  of  Henry  Mansfield,  deceased,  have  no  authority, 
except  such  as  they  derive  from  letters  testamentary  granted 
them  in  a  foreign  State.  The  matter  was  heard  on  rule  and 
answer,  and  there  is  no  dispute  as  to  the  facts  alleged.  The  basis 
of  the  attachment  is  a  debt  claimed  to  be  due  and  owing  from 
the  defendant  to  the  estate  of  the  said  Henry  Mansfield,  deceased. 
We  are  of  opinion  that  there  is  no  right  of  actioA  in  the  plain- 
tiffs in  this  forum.  While  the  money  that  may  be  due  and  owing 
from  the  defendant  cannot,  as  the  case  now  stands,  be  regarded 
as  an  asset  of  the  estate  of  Mansfield  within  this  State,  yet  the 
only  purpose  of  the  attachment  is  to  make  specific  property  in  this 
State  liable  for  its  payment.  A  final  judgment  in  the  proceeding 
would  have  the  effect  of  making  both  the  debt  and  its  security  an 
asset  within  the  State,  which  then  could  be  taken  out  of  the  State 
by  foreign  executors, —  the  very  thing  that  the  act  of  March  15, 
1832,  was  intended  to  prevent.  This,  as  was  said  by  Mitchell, 
J.,  in  Laughlin  v.  Solomon  (180  Pa.  St.  179,  36  Atl.  704,  57  Am. 
St.  Rep.  633),  is  the  practical  ground  for  refusing  a  right  of  action 
depending  solely  on  foreign  letters  testamentary.  In  Moore  v. 
Fields  (42  Pa.  St.  468),  an  action  by  the  public  administrator  of 
the  State  of  New  York  was  sustained ;  but  it  was  because  the  fund 
in  controversy  was  the  product  of  assets  that  were  never  subject 
to  jurisdiction  here,  and  could  not  have  been  recovered  by  an 
administrator  appointed  here.  Not  so  in  the  present  case.  An 
ancillary  administration  here  on  the  estate  of  Mansfield  could, 
unquestionably,  accomplish  all  that  these  plaintiffs  propose  to  do. 
'  Herein,'  say  the  court,  in  Moore  v.  Fields  (supra),  'the  case  is 
to  be  carefully  distinguished  from  choses  in  action  and  other 
assets  of  nonresident  decedents.  Being  here  when  he  dies,  or 
brought  here  before  they  have  been  administered,  such  choses  and 
assets  are  subject  to  our  jurisdiction.    The  debtor  of  a  decedent 
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by  bond,  note,  or  otherwise,  who  moves  into  Pennsylvania  after 
the  death  of  the  decedent,  brings  so  much  of  his  estate  here, 
which  can  be  recovered  only  by  an  administrator  appointed  and 
qualified  under  our  statutes.'  We  take  the  rule  to  be  that  letters 
testamentary  issued  under  a  foreign  jurisdiction  will  not  authorize 
the  parties  to  whom  they  are  granted  to  do  anything  in  this  State 
that  could  be  done  here  by  an  ancillary  administrator  here  ap- 
pointed, except  in  those  matters  specially  provided  for  by  statute. 
Since  the  plaintiffs  have  no  authority  except  what  they  derive 
from  letters  granted  beyond  the  State,  and  since  what  they  attempt 
could  be  effected  through  an  ancillary  administration,  the  present 
action  cannot  be  maintained.  Ordered  that  the  rule  in  this  case 
be  made  absolute,  and  the  proceeding  is  quashed. 

Gillan  &  Gillan,  and  /.  C.  Rankin,  for  appellants, 

D.  Watson  Rowe  and  /.  M.  McDowell,  for  appellee. 

Per  Curiam. —  The  plaintiffs  are  executors  of  Henry  Mans- 
field by  letters  issued  to  them  in  the  State  of  Illinois.  They  had 
issued,  from  the  Court  of  Common  Pleas  of  Franklin  county, 
Pennsylvania,  a  writ  of  foreign  attachment,  and  had  it  levied  on  a 
mortgage  owned  by  defendant,  of  record  in  that  county ;  also  on 
the  land  bound  by  the  lien  of  the  mortgage.  The  debt  sought  to 
be  collected  was  owing  by  defendant  to  plaintiffs'  testator,  who  at 
the  time  of  his  death  was  a  resident  of  Illinois.  Defendant  moved 
to  quash  for  the  reason,  among  others,  that  the  foreign  letters 
conferred  no  right  to  sue  in  this  State.  The  court  below  sustained 
the  motion  to  quash,  and  the  plaintiffs  appeal. 

We  affirm  the  judgment  for  the  reasons  given  in  the  opinion  of 
the  learned  judge  of  the  court  below.  It  is  the  settled  policy  of 
our  law  that,  when  assets  of  a  foreign  decedent  are  subject  to 
local  administration,  an  ancillary  administrator  must  be  raised  for 
the  protection  of  local  creditors.  Foreign  letters  confer  no  right 
to  sue  here.  If  such  portion  of  Henry  Mansfield's  estate  as  hap- 
pens to  be  in  this  Commonwealth  be  converted  into  money  by  the 
foreign  administrator,  the  money  can  be  taken  outside  the  State, 
and  be  paid  out  or  distributed  under  the  jurisdiction  of  foreign 
courts.     Pennsylvania  creditors  would  have  to  go  into  a  foreign 
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jurisdiction  to  assert  their  claims.  No  writ  or  process  from  our 
Orphans'  Court  could  reach  the  foreign  representative.  It  is 
alleged  there  are  no  Pennsylvania  creditors.  This  may  or  may 
not  be  so.  Neither  appellant  nor  we  can  legally  know  that  fact 
until  after  an  exhibition  of  an  account  by  an  ancillary  admin- 
istrator and  the  statutory  notice  to  creditors  to  present  their  claims 
be  given ;  and  so  we  have  in  substance  decided  in  Moore  v.  Field 
(42  Pa.  St.  461) ;  S'oyre's  Exrs.  v.  Helme's  Exrs,  (61  id.  299) ; 
In  re  Viosca's  Estate  (197  id.  285,  47  Atl.  233,  51  L.  R.  A.  87(5). 
Therefore  the  judgment  quashing  the  writ  of  foreign  attachment 
is  affirmed. 


Reeves  vs.  Pierce. 

[Supreme  Court  of  Kansas,  Division  No.  i,  Mar.  8,  1902;  64  Kan.  502, 

67  Pac.  1 108.] 

Summons  —  Service  by  Publication  —  Following  Trust 
Funds  —  Pleadings  —  Amendment  —  Insolvent  Bank  — 
Notice  of  Trust. 

1.  In  an  action  against  a  nonresident  in  which  it  is  sought  to  trace  a 

trust  fund  into  specific  property  held  by  him  with  notice  of  the  trust, 
a  service  by  publication  only  is  sufficient  to  give  the  court  juris- 
diction. 

2.  Where  an  amended  petition  was  filed,  which  was  received  and  acted 

upon  by  the  trial  court,  it  will  be  presumed,  in  the  absence  of  a 
showing  to  the  contrary,  that  it  was  filed  with  the  permission  of 
the  court. 

3.  Where  the  money  of  a  ward  was  placed  in  a  bank  without  right,  and 

mingled  with  the  funds  of  the  bank,  so  that  its  assets  were  aug- 
mented and  bettered  in  a  tangible  way,  a  trust  is  impressed  upon  the 
assets;  and  where  the  bank  subsequently  becomes  insolvent,  and  a 
receiver  is  appointed,  who  sells  a  portion  of  the  assets,  and  it  appears 
that  not  only  the  bank  and  the  receiver  had  knowledge  of  the  trust, 
but  also  the  purchaser  himself  had  such  knowledge,  it  will  be  held 
that  such  purchaser  is  himself  a  trustee  of  the  fund,  and  liable  in 
equity  to  the  ward  for  the  same. 

4.  The  receiver  took  the  assets  of  the  insolvent  bank  subject  to  all  equities 

which  existed  against  such  assets  when  the  appointment  was  made, 
and,  as  the  ward  was  the  true  owner  of  the  trust  fund  in  the  assets, 
neither  the  bank  nor  the  receiver  acquired  any  right  to  the  same; 
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nor  had  the.  receiver  power  to  transfer  a  title  to  the  property  into 
which  the  trust  fund  had  gone  to  a  purchaser  who  had  notice  of 
the  trust. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Pawnee  county;  J.  E.  Andrews, 
Judge. 

Action  by  Georgia  M.  Pierce  against  A.  B.  Reeves.    Judgment 
for  plaintifif.    Defendant  brings  error. 
Affirmed. 

Argued  before  Doster,  Ch.  J.,  and  Johnston,  Ellis,  and  Pol- 
lock, JJ. 

G,  P,  Cline  and  Osmond  &  Cole,  for  plaintiff  in  error. 

Nelson  Adams  and  D.  A.  Banta,  for  defendant  in  error. 

Johnston,  J. —  This  was  an  acfion  to  trace  a  trust  fund  into 
certain  real  estate,  and  to  subject  such  real  estate  to  the  payment 
of  the  trust  obligation.  It  appears  that  in  1884  Norman  J. 
Krusen  was  appointed  guardian  of  Georgia  M.  Pierce,  and,  after 
having  qualified  and  entered  upon  his  trust,  he  received  the  sum 
of  $6,882.34,  the  money  of  his  ward.  At  the  same  time  Krusen 
was  a  stockholder  and  officer  of  a  bank,  and  he  took  from  the  trust 
funds  more  than  $3,000,  and  invested  the  same  in  the  stock  of 
his  bank;  and  this  was  done  without  permission  of  the  Probate 
Court,  or  any  rightful  authority  whatsoever.  The  money  so 
acquired  by  the  bank  was  placed  in  the  general  funds  of  the  bank, 
and  was  used  by  it  in  the  payment  of  its  obligations,  and  in  the 
ordinary  course  of  its  business.  That  the  guardian  purchased 
the  stock  without  authority  was  well  known  to  the  officers  and 
stockholders  of  the  bank,  and  the  investment  was  made  and  the 
money  mingled  with  the  assets  of  the  bank  without  the  knowledge 
or  consent  of  the  ward,  and  at  a  time  when  she  was  not  capable 
of  giving  consent.  About  the  time  that  the  ward  reached  ma- 
jority, the  guardian  died  insolvent,  and  the  bank  stock  which  had 
been  obtained  by  the  illegal  investment  was  found  among  his 
effects.     Several  years  prior  to  this  time,  the  bank,  which  had 
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become  insolvent,  passed  into  the  hands  of  a  receiver.  On  July 
20,  1895,  the  assets  remaining  in  the  hands  of  the  receiver,  in- 
cluding the  lands  in  question,  were  sold  at  public  auction  to  A.  B. 
Reeves,  and  the  sale  was  ordered  on  his  application.  He  knew 
all  of  the  facts  pertaining  to  the  unauthorized  investment  of  the 
ward's  money,  and  the  mingling  of  the  same  with  the  assets  of 
the  bank,  and,  with  this  knowledge,  purchased  the  remaining 
assets  of  the  bank  (being  the  lands  in  question)  for  the  sum  of 
$5,000.  Instead  of  paying  to  the  receiver  the  amount  of  his  bid, 
he  retained  $3,983.88,  and  no  part  of  the  same  has  since  been 
paid.  The  purchase  of  these  lands  was  made  with  full  knowl- 
edge of  the  ward's  rights  and  interests  in  the  property,  and  the 
money  due  to  her  from  the  guardian  has  never  been  paid  to  her 
from  any  source  whatever.  Shortly  after  attaining  her  majority 
she  brought  this  action,  asking  that  a  trust  be  declared  against 
the  property,  and  that  her  claim,  which  amounted  to  $5,247,  be 
adjudged  to  be  a  lien  on  the  real  estate,  and  that  the  same  be  sold 
in  satisfaction  of  the  claim. 

It  is  first  contended  that  no  jurisdiction  was  obtained  up)on 
which  a  judgment  could  be  rendered  against  the  defendant  below. 
Reeves  was  a  nonresident  of  the  State,  and  service  was  obtained 
by  publication  only.  Because  of  language  in  the  prayer  of  the 
petition  which  asked  for  a  judgment  against  the  defendant,  it  is 
contended  that  it  must  be  regarded  as  an  action  in  personam. 
The  service  that  was  made,  of  course,  did  not  warrant  a  personal 
judgment,  and  none  was  in  fact  rendered.  The  language  of  the 
petition  plainly  shows  that  the  purpose  of  the  action  was  to  trace 
the  trust  fund,  and  fasten  it  upon  specific  property  into  which  it 
is  alleged  to  have  passed.  As  the  action  was  brought  against  a 
nonresident  having  property  in  this  State  sought  to  be  appro- 
priated, it  was  competent,  under  section  y2  of  the  Civil  Code,  to 
make  service  by  publication.  While  a  personal  judgment  could 
not  be  rendered,  the  pleadings  justified  the  court  in  finding  the 
amount  of  the  trust  fund  due  to  the  ward,  and  in  making  it  a 
charge  against  the  assets  into  which  it  had  gone.  The  objection 
to  the  jurisdiction  was,  therefore,  rightly  overruled. 

Complaint  is  made  that  an  amended  petition  was  filed  without 
permission  of  the  court,  but  it  is  not  available.  The  record  fails 
to  show  that  leave  was  not  in  fact  granted,  and,  since  the  amended 
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pleading  was  received  and  acted  upon,  it  will  be  presumed,  in  the 
absence  of  anything  to  the  contrary,  that  it  was  regularly  filed- 

Are  the  facts  in  the  case  sufficient  to  charge  the  property  with 
the  trust?  This  question  must  be  answered  in  the  affirmative. 
The  money  of  the  ward  went  into  the  general  business  of  the  bank 
without  right  or  authority,  and,  although  mingled  with  the  funds 
of  the  bank  so  as  to  be  incapable  of  identification,  the  assets  of 
the  bank  were  augmented  and  bettered  in  a  tangible  and  sub- 
stantial way  by*  this  fund,  and  the  trust  was,  therefore,  impressed 
upon  the  whole  of  the  assets.  {Peak  v.  Ellicott,  30  Kan.  156, 
I  Pac.  499,  46  Am.  Rep.  go;  Myers  v.  Board,  51  Kan.  87,  32 
Pac.  658,  37  Am.  St.  Rep.  263 ;  Hubbard  v.  Manufacturing  Co., 
53  Kan.  637,  36  Pac.  1053,  37  id.  625 ;  Insurance  Co.  v.  Caldwell', 
59  Kan.  156,  52  Pac.  440;  Kansas  State  Bank  v.  First  State 
Bank,  62  Kan.  788,  64  Pac.  634.) 

The  contention  that  the  sale  of  the  assets  by  the  receiver  iti 
pursuance  of  an  order  of  the  court  prevents  the  tracing  of  the 
fund  into  the  hands  of  the  purchaser  is  not  sound.  The  receiver 
never  acquired  the  equity  and  interest  of  the  ward  in  the  assets  of 
the  bank.  The  title  of  the  property  and  assets  was  not  affected 
by  the  appointment  of  the  receiver.  He  took  them  subject  to  all 
equities  and  liens  which  existed  against  the  bank  when  the  ap- 
pointment was  made.  The  money  misappropriated  belonged  to 
the  ward,  and  not  to  the  bank,  and,  she  being  the  true  owner, 
neither  the  bank  nor  the  receiver  acquired  any  right  to  the  same. 
The  receiver  was  without  power  to  sell  and  transfer  the  title  to  it, 
or  the  property  into  which  it  had  gone.  At  least,  he  could  not 
transfer  it  to  a  purchaser  who  had  notice  of  the  trust.  In  the 
present  case  the  guardian,  the  bank  and  its  officers,  the  receiver^ 
and  the  purchaser  all  knew  of  the  trust,  and  of  the  interest  of  the 
ward  in  the  property  sold;  and  no  one  can  be  an  innocent  pur- 
chaser, as  against  her,  who  acquires  title  with  notice  of  the  trust. 
(Kansas  State  Bank  v.  First  State  Bank,  supra;  Beach,  Rec. 
[Anderson's  ed.],  §  219;  27  Am.  &  Eng.  Encyc.  of  Law,  252!) 
If  the  rights  of  innocent  third  parties  had  intervened,  or,  rather, 
if  Reeves  had  been  an  innocent  holder,  there  would  be  more  force 
in  the  contention  that  an  approved  sale  by  a  receiver  had  cut  off 
the  cestui  que  trust;  but  when  he  took  the  property  with  notice  of 
the  trust  he  became  a  trustee  of  the  fund,  and  is  liable  in  equity 
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to  the  beneficiary  to  the  same  extent  that  the  bank  would  have 
been  while  holding  the  property  with  notice  of  the  trust 

The  facts  averred  in  the  petition  being  conceded  to  be  true,  we 
have  no  hesitancy  in  sustaining  the  rulings  of  the  District  G)urt. 
Its  judgment  will,  therefore,  be  affirmed.  All  the  justices  con- 
curring. 


Trask  et  aL  vs.  Sturges  et  al. 

[Court  of  Appeals  of  New  York,  Apr.  8,  1902;  170  N.  Y,  482,  63  N.  E. 

534.] 

Will  —  Construction  —  Sale    of    Realty  —  Nature    of 
Estate  —  Power  of  Executors. 

1.  Where  a  will  provided  that  a  specific  piece  of  realty  should  be  sold  to 

create  a  fund  for  the  necessities  of  testator's  widow,  and  to  pay  a 
legacy,  if  unsold  on  the  death  of  the  widow  because  such  sale  was 
unnecessary,  the  realty  fell  into  the  residue  with  other  unsold  prop- 
erty, under  a  clause  of  the  will  directing  a  sale  after  the  widow's 
death  of  all  the  remaining  real  estate  for  certain  specified  purposes, 
and  was  controlled  as  to  the  manner  of  sale  and  distribution  of  the 
proceeds  by  the  provisions  of  the  latter  clause. 

2.  A  clause  in  a  will  provided  that  one-half  of  the  fund  created  by  the 

sale  of  the  remainder  of  testator's  estate  should  be  the  property  of 
his  two  granddaughters.  Held,  that  the  gift  was  not  reduced  to  a 
life  estate  by  a  provision  that  the  principal  was  not  to  be  with- 
Irawn  by  them,  or  by  the  general  language  in  the  will  indicating 
n  intent  to  create  a  trust,  where  the  will  was  not  prepared  by  a 
lawyer,  and  the  scrivener  had  no  accurate  knowledge  as  to  the 
meaning  of  the  words  "  trust,"  "  trustee,"  or  "  trust  fund." 

3.  A  gift  to  testator's  granddaughters  was  not  reduced  to  a  life  estate  by 

a  provision  that  such  legatees  should  have  the  power  to  devise  and 
bequeath  such  property,  and  in  default  thereof  it  should  go  to 
their  heirs,  in  view  of  the  fact  that  such  expression  was  used  by 
one  not  learned  in  the  law. 

4.  Where  a  will  directed  that  testator's  land  should  be  sold  by  the  exec- 

utor, and  the  proceeds  distributed,  the  power  is  extinguished  by 
election  of  the  devisees  to  take  the  land,  and  notification  thereof 
before  the  conversion  has  actually  taken  place. 

Appeal  from  Supreme  Court,  Appellate  Division,  First  Depart- 
ment. 
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Action  by  Gustavus  D.  S.  Trask  and  others,  executors  of 
Benjamin  I.  H.  Trask,  against  Sadie  Trask  Sturges  and  others. 
From  a  judgment  of  the  Appellate  Division  (68  N.  Y.  Supp. 
1 149),  except  so  far  as  it  affirms  so  much  of  the  former  judgment 
as  adjudged  that  the  complaint  herein  be  dismissed,  that  the  first 
counterclaims  in  the  amended  answers  be  dismissed,  and  that  no 
costs  be  allowed  defendants  against  the  plaintiffs,  and  affirming  a 
judgment  of  the  Special  Term,  defendants  appeal. 

Reversed. 

William  B.  Hornblower  and  William  R.  Wilder,  for  appellants. 

Charles  Howland  Russell,  for  respondents. 

Martin,  J. —  The  original  purpose  of  this  action  was  to  com- 
pel the  defendant  Sadie  Trask  Sturges,  one  of  the  executors  of 
the  last  will  and  testament  of  Benjamin  I.  H.  Trask,  to  unite  with 
the  plaintiffs,  her  coexecutors,  in  selling  certain  real  estate  men- 
tioned and  described  in  the  third  clause  of  the  testator's  will.  The 
defendants  appeared  and  answered,  admitting  some  and  denying 
other  allegations  of  the  complaint,  and  then  set  up  two  counter- 
claims,—  one  to  procure  the  removal  of  the  plaintiffs  as  executors, 
and  the  other  to  obtain  a  judicial  construction  of  the  testator's 
will.  Upon  the  trial  the  relief  demanded  by  the  plaintiffs  was 
denied,  and  their  complaint  dismissed,  upon  the  ground  that  the 
defendant  Sadie  Trask  Sturges  ought  not  at  that  time  to  be  com- 
pelled to  join  in  the  sale  of  the  real  estate  described,  as  it  would 
be  against  the  best  interests  of  the  estate.  The  court  likewise 
decided  that  the  first  counterclaim  of  the  defendants  should  be 
dismissed,  as  there  was  no  such  misconduct  on  the  part  of  the 
plaintiffs  as  would  justify  their  removal.  It  also  construed  the 
testator's  will,  which,  in  substance,  is  as  follows:  After  he  de- 
clared the  instrument  executed  by  him  to  be  his  last  will  and 
testament,  the  testator  designated  three  persons,  whom  he  de- 
nominated "  trustees,"  to  carry  it  into  effect.  He  then  directed : 
( I )  That  they  first  pay  out  of  his  personal  estate  all  expenses  per- 
taining to  his  last  illness  and  funeral  expenses;  (2)  that  they  pay 
his  wife,  during  life,  out  of  the  personal  estate  of  which  he  might 
die  possessed,  or  which  might  accrue  from  interest,  rents,  profits. 
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sales,  or  any  other  source,  such  sums  at  such  periods  as  she  might 
need  or  desire  for  her  own  use;  (3)  that  they  should,  as  soon 
after  his  death  as  might  in  their  judgment  seem  fitting,  dispose  of 
his  Fifth  avenue  property  at  public  sale,  and  deposit  the  cash 
proceeds  with  the  Manhattan  Bank  Company  to  their  joint  credit, 
to  be  used  as  thereafter  and  theretofore  provided;  (4)  that  they 
pay  his  brother  $75,000  out  of  the  proceeds  of  the  sale  of  the 
Fifth  avenue  real  estate,  or  any  other  moneys  on  hand,  such  pay- 
ment to  be  made  as  soon  as  his  trustees  should  determine  the 
condition  of  the  trust  fund  would  permit;  (5)  that  they  pay 
Antonio  Casello  $1,000.  Then  follows  the  sixth  paragraph: 
"  Sixth.  After  the  death  of  my  beloved  wife,  Harriet  N.  Trask, 
I  hereby  direct  that  my  said  trustees  shall  in  their  discretion, 
within  a  period  of  five  years  after  her  death,  sell  and  convert  all 
my  remaining  estate,  real,  personal,  and  mixed,  into  cash,  and 
shall  deposit  one-half  of  the  net  proceeds  of  the  same  in  a  trust 
company,  to  be  by  them  selected,  at  the  best  rate  of  interest  ob- 
tainable, to  be  held  as  a  trust  fund  by  said  trust  company,  the 
principal  sum  not  to  be  withdrawn  by  either  of  the  beneficiaries 
of  this  trust.  The  fund  is  to  be  the  property  of  my  two  grand- 
daughters, Sadie  Trask  Sturges  and  Adele  Sturges,  in  equal  pro- 
portions, who  may  by  will  devise  and  bequeath  the  same,  or, 
failing  to  make  will,  it  shall  go  to  their  heirs  at  law.  Said  trust 
company  shall  pay  the  interest  on  this  trust  fund  so  deposited 
quarterly  in  equal  proportions  to  my  said  granddaughters,  Sadie 
Trask  Sturges  and  Adele  Sturges.  The  other  half  of  my  estate 
so  converted  as  specified  in  this  article  shall  be  paid  to  my  daughter 
Sarah  S.  S.  Sturges,  for  her  own  separate  use  and  benefit."  By 
the  seventh  and  last  clause  he  directed  that  his  said  trustees 
should  not  be  required  to  give  bonds,  and,  in  case  either  or  both 
trustees  designated  die  or  fail  to  act  during  the  existence  of  the 
trust,  the  surrogate  of  New  York  should  designate  a  trustee  or 
trustees  to  fill  the  vacancy  and  carry  out  his  will  in  the  spirit  in 
which  it  was  made. 

The  trial  court,  in  effect,  held  that  the  will  was  valid  as  a  will 
of  real  and  personal  property ;  that  the  provisions  contained  in  the 
third  paragraph  directing  a  sale  of  tlie  real  property  therein  men- 
tioned worked  an  equitable  conversion  of  it  into  personal  property 
from  and  after  the  death  of  the  testator;  that  such  directions 
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constituted  a  peremptory  power  of  sale,  which  was  required  to  be 
made  at  public  auction;  and  that  the  interests  of  Sarah  S.  S. 
Sturges  in  that  property  were  subject  to  the  power  contained 
therein.  It  was  also  held  that  the  directions  contained  in  the 
sixth  paragraph  in  respect  to  the  remaining  real  estate  worked 
an  equitable  conversion  of  it  into  personal  property  from  and 
after  the  death  of  the  testator's  widow;  that  they  constituted  a 
peremptory  power  of  sale,  and  that  the  interests  of  said  defendant 
Sarah  S.  S.  Sturges  in  such  real  estate  were  subject  in  all  respects 
to  such  power  of  sale.  It  was  likewise  held  that  two  valid  ex- 
press trusts  were  created  by  the  sixth  paragraph,  one  for  the  bene- 
fit of  each  of  the  two  grandchildren  named,  and  that  said  trusts 
vested  in  interest  immediately  upon  the  death  of  the  widow ;  that 
the  executors  had  authority  to  nominate  a  trust  company  to  exe- 
cute such  trusts,  and  that,  when  selected  and  it  has  accepted  the 
trust,  it  would  be  clothed  with  all  the  powers  of  a  trustee  of  an 
active  express  trust  in  respect  thereto;  and  that  the  selection  of 
such  trust  company  might  be  made  at  any  time,  and  need  not  be 
deferred  until  the  real  and  personal  estate  shall  be  converted  into 
cash.  It  further  held  that  the  defendants  Sarah  T.  Sturges  arfd 
Adele  S.  Dodd  had  no  absolute  power  of  disposition  in  respect  to 
any  of  the  real  estate  of  which  the  testator  died  seized,  and  that 
none  of  the  defendants  possessed  a  right  to  elect  to  take  the  real 
property  of  the  testator,  or  any  part  thereof,  freed  from  such 
powers  of  sale. 

The  question  first  presented  is  whether  the  provisions  for  the 
sale  of  the  Fifth  avenue  property  contained  in  the  third  para- 
graph of  the  testator's  will  survived  the  death  of  his  widow. 
It  is  obvious,  and  seems  to  be  practically  admitted,  that  her  death 
effected  a  material  change  in  the  testator's  estate,  and  as  to  the 
operation  and  effect  of  the  will,  and  that  thereupon  the  property 
belonging  to  the  estate  was  to  be  controlled  and  disposed  of  under 
the  provisions  of  the  sixth  paragraph,  except  as  to  the  manner  in 
which  the  Fifth  avenue  property  should  be  sold.  The  appellants, 
however,  contend  that  after  her  death  the  manner  in  which  the 
property  was  to  be  sold,  as  well  as  the  disposition  of  its  proceeds, 
was  controlled  by  the  sixth  provision,  and  not  by  the  third.  By 
the  sixth  paragraph  the  testator  directed  his  executors  in  their 
discretion,  within  the  period  of  five  years  after  the  death  of  his 
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widow,  to  sell  and  convert  all  his  remaining  estate,  real,  personal, 
and  mixed,  into  cash,  and  then  directed  what  disposition  should 
be  made  of  the  net  proceeds.  We  are  of  the  opinion  that  the  pro- 
vision in  the  sixth  clause,  requiring  the  sale  and  conversion  of 
"  all  my  remaining  estate,  real,  personal,  and  mixed,"  was  in- 
tended to  include  such  of  the  Fifth  avenue  property  as  was  un- 
sold, and,  upon  the  death  of  the  widow,  that  the  provisions  in  the 
third  clause  for  its  sale  were  superseded  by  the  provisions  in  the 
sixth.  It  is  quite  obvious  that  the  purpose  of  the  sale  provided 
for  by  the  third  paragraph  was  to  enable  the  executors  to  provide 
a  fund  from  which  to  supply  the  necessities  or  desires  of  the 
widow,  and  to  pay  the  legacy  given  to  the  testator's  brother.  That 
such  was  its  purpose  seems  to  be  practically  admitted  in  the  com- 
plaint, and  that  the  personal  property  proved  sufficient  for  both 
purposes,  and  that  both  had  been  accomplished,  is  also  alleged 
therein.  Therefore,  a  sale  for  that  purpose  became  unnecessary, 
and,  consequently,  the  power  was  extinguished.  (Sweeney  v. 
Warren,  127  N.  Y.  426,  431,  28  N.  E.  413,  24  Am.  St.  Rep.  468.) 
In  every  case  where  such  a  power  of  sale  exists  there  is  an  im- 
plication that,  when  the  purpose  for  which  the  conversion  was 
directed  has  failed  or  been  accomplished,  the  power  should  not 
be  exercised.  Where  a  conversion  takes  place,  it  is  because  the 
purpose  of  the  will  requires  it.  (Fisher  v.  Banta,  66  N.  Y.  468, 
476.)  We  think  that,  upon  the  death  of  the  widow  without  a 
sale  of  the  property  mentioned  in  the  third  paragraph,  there  being 
no  necessity  therefor,  it  fell  into  the  residue  with  the  other  unsold 
property  of  the  testator,  and  if  now  sold  by  the  executors  it  must 
be  under  the  provisions  of  the  sixth  paragraph,  and  hence  the 
Fifth  avenue  property  is  not  required  to  be  sold  at  auction. 

The  appellants  also  contend :  ( i )  That  no  valid  trust  is  created 
by  the  sixth  paragraph,  but  that  the  legal  title  to  the  testator's 
property  vested  absolutely,  one-half  in  his  daughter  and  one- 
fourth  in  each  of  his  two  grandchildren;  (2)  that  this  title  is 
subject  to  the  power  of  sale  vested  in  the  executors  by  that  para- 
graph, and  that  the  real  property  must  be  regarded  as  equitably 
converted  into  personalty;  and  (3)  that  the  beneficiaries,  being 
all  of  full  age,  can  waive  the  exercise  of  the  power  of  sale  and 
elect  to  take  the  property  as  it  now  is.  There  is  no  dispute  as  to 
one-half  of  the  residuary  estate  disposed  of  by  that  paragraph. 
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it  being  conceded  that  upon  the  death  of  the  widow  it  vested  in 
the  testator's  daughter,  subject  only  to  the  power  of  sale.  This 
leads  to  the  inquiry  whether  a  valid  trust  was  created  as  to  the 
other  one-half,  which  was  intended  for  the  benefit  of  the  two 
granddaughters.  If  the  provisions  of  the  will  are  sufficient  to 
disclose  a  plain  intention  to  create  a  trust  in  their  favor,  then  a 
trust  must  be  held  to  have  been  intended.  But  that  intent  must 
plainly  appear,  either  from  the  language  employed  or  by  necessary 
and  undoubted  implication.  That  this  will  was  inartificially  and 
unskillfuUy  written,  leaving  the  intent  and  meaning  of  the  tes- 
tator obscure  and  uncertain,  is  manifest.  Still,  unless  it  is  so 
vague  and  indefinite  as  to  render  its  purpose  and  meaning  in- 
comprehensible, it  is  the  duty  of  this  court  to  interpret  it^  in 
accordance  with  the  intent  of  the  testator,  so  far  as  it  can  be 
ascertained. 

If  any  express  trust  was  constituted  it  was  by  the  sixth  para- 
graph. That  the  testator  intended  to  give  to  each  of  his  grand- 
daughters one-fourth  of  the  residue  of  his  estate  absolutely,  or  in 
trust,  there  can  be  no  doubt.  In  determining  whether  a  trust  was 
intended,  the  fact  that  the  will  was  not  prepared  by  a  lawyer,  or 
by  a  person  familiar  with  the  technical  terms  usually  employed  in 
such  instruments,  or  with  the  requisites  of  a  valid  trust,  is  to  be 
borne  in  mind,  and  the  fact  must  be  taken  into  consideration  that 
the  scrivener  had  no  accurate  knowledge  as  to  the  meaning  of 
the  words  "  trust,"  "  trustee,"  or  '*  trust  fund,"  as  is  evident  from 
a  consideration  of  the  whole  instrument.  It  is  clear  from  a  read- 
ing of  this  will  that  the  word  "  trustees  "  was  not  used  or  in- 
tended to  be  employed  in  its  technical  and  general  sense,  as  all  the 
duties  they  were  to  perform  were  of  an  executorial  character. 
That  such  was  the  nature  of  the  trust  reposed  in  them  seems  to  be 
practically  admitted,  as  they  were  appointed  executors  by  the 
Surrogate's  Court,  and  in  that  capacity  brought  this  action. 
Again,  an  examination  of  the  fourth  and  seventh  paragraphs  dis- 
closes that  the  words  "  trust  "  and  "  trust  fund  "  were  used  with 
little  conception  of  their  accurate  or  technical  meaning. 

By  the  sixth  paragraph  the  testator  first  provides  for  the  con- 
version of  all  his  property  into  cash.  He  then  directs  that  one- 
half  of  it  shall  be  deposited  with  a  trust  company,  to  be  selected 
by  his  executors,  at  the  best  rate  of  interest  obtainable,  to  be  held 


622  PROBATE  REPORTS  ANNOTATED.  * 

as  a  trust  fund  by  the  trust  company,  the  principal  not  to  be  with- 
drawn by  either  of  the  beneficiaries.  Then  follows  this  sentence : 
"  The  fund  is  to  be  the  property  of  my  two  granddaughters,  Sadie 
Trask  Sturges  and  Adele  Sturges,  in  equal  proportions,  who  may 
by  will  devise  and  bequeath  the  same,  or,  failing  to  make  will,  it 
shall  go  to  their  heirs  at  law."  Here  the  sentence  ends,  and  in  the 
following  sentence  he  declares  that  the  trust  company  shall  pay 
the  interest  on  the  fund  so  deposited  quarterly,  in  equal  propor- 
tions, to  his  two  granddaughters.  The  provision  that  the  fund 
was  to  be  their  property  is  entirely  inconsistent  with  the  theory  of 
an  intended  trust.  That  sentence  clearly  indicates  a  purpose  to 
give  to  his  granddaughters  one-half  of  his  residuary  estate  in 
equal  proportions.  Hence,  the  question  arises  whether  the  other 
provisions  of  the  will  are  such  as  to  justify  us  in  holding  that  that 
provision  is  so  modified  or  limited  as  to  disclose  a  purpose  to 
create  a  trust  and  to  give  them  a  life  estate  only.  Where,  in  a 
will,  there  is  a  plain  gift,  it  will  not  be  cut  down  or  limited  by 
another  clause  of  doubtful  meaning.  (Campbell  v.  Beaumont, 
91  N.  Y.  464;  Van  Home  v.  Campbell,  100  id.  287,  3  N.  E.  316, 
771,  53  Am.  Rep.  166.) 

It  is  contended  that  the  provisions  immediately  following  the 
words  which  import  an  absolute  gift,  to  the  effect  that  the  lega- 
tees shall  have  power  to  devise  and  bequeath  such  property,  and, 
in  default  thereof,  it  shall  go  to  their  heirs,  constitute  a  modifica- 
tion of  the  previous  clause,  or  at  least  raise  an  implication  that 
the  gift  was  not  intended  to  be  absolute.  We  think  no  such 
modification  or  implication  was  intended  or  is  justified.  Those 
provisions,  although  perhaps  unusual  and  unnecessar}',  are  not 
actually  inconsistent  with  the  provision  that  the  fund  was  to  be 
the  property  of  the  granddaughters.  It  merely  provides  that  they 
may  dispose  of  it  by  will,  or,  in  default  of  a  will,  that  it  shall  pass 
to  their  heirs.  Although,  if  the  gift  was  intended  to  be  absolute, 
that  provision  was  unnecessary,  still,  when  we  consider  that  the 
will  was  prepared  by  one  not  learned  in  the  law,  may  it  not  with 
equal  propriety  be  inferred  that,  under  an  erroneous  conception 
of  the  law,  he  inserted  that  clause,  intending  thereby  to  give  them 
the  absolute  title,  so  that  they  might  dispose  of  it  by  will,  or,  in 
default  thereof,  it  would  pass  to  their  next  of  kin  or  heirs-at-law  ? 
Under  the  circumstances,  we  think  it  may  quite  as  well  be  said 
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that  such  was  his  intention  as  that  his  purpose  was  to  reduce  the 
gift  to  his  granddaughters  to  a  life  estate.  The  clear  and  de- 
cisive words  of  absolute  g^ft  contained  in  that  sentence  are  not 
modified,  or  the  g^ft  reduced  to  a  life  estate,  by  any  such  im- 
plication. (Banser  v.  Banser,  156  N.  Y.  429,  51  N.  E.  291.) 
Obviously,  the  phrase  "  heirs  at  law  "  was  not  used  in  its  technical 
sense,  but  to  indicate  the  persons  to  whom  the  property  would 
descend,  or  between  whom  it  would  be  distributed,  in  case  of  in- 
testacy. But  it  is  said  that  the  money  thus  deposited  was  to  be 
held  as  a  trust  fund  by  a  trust  company  to  be  selected,  which  was 
to  pay  the  interest  to  the  granddaughters.  Still,  as  the  money 
was  to  be  paid  to  the  trust  company  by  the  executors,  and  was 
then  to  be  the  property  of  the  granddaughters,  the  words  "  to  be 
held  as  a  trust  fund  "  were  not  wholly  inappropriate,  as  they 
were  employed  to  describe  a  fund  paid  by  one  person  for  the 
benefit  of  others.  To  that  extent  it  may  be  said  that  a  trust  rela- 
tion was  intended  as  between  the  trust  company  and  the  testator's 
granddaughters.  The  fund  thus  deposited  with  the  trust  company 
was  to  be  the  property  of  the  granddaughters,  and,  so  long  as  it 
remained  on  deposit,  the  company  was  to  pay  them  the  interest 
upon  it  quarterly.  It  is  also  true,  as  claimed,  that  a  preceding 
clause  provides  that  the  sum  so  deposited  is  not  to  be  withdrawn 
by  either  of  them.  That  provision  immediately  precedes  the 
sentence  which  contains  words  indicating  an  intent  to  make  an 
absolute  gift,  and,  if  held  to  mean  that  it  should  never  be  with- 
drawn by  them,  is  utterly  inconsistent  with  it.  The  language  is 
that  the  principal  is  not  to  be  withdrawn  by  either  of  the  bene- 
ficiaries. May  this  not  have  been  a  mere  suggestion,  intended  to 
apply  only  to  the  time  during  which  the  fund  was  being  accu- 
mulated by  converting  the  property  into  cash  ?  As  that  provision 
does  not  necessarily  prevent  the  withdrawal  of  the  fund  by  both, 
it  may  well  have  been  the  purpose  of  the  testator  to  provide  that 
neither  of  his  granddaughters  should  withdraw  the  principal  dur- 
ing the  time  of  its  accumulation,  but  that  it  should  remain  as  one 
fund  until  the  whole  amount  was  deposited,  and  then  might  be 
withdrawn  by  both  and  otherwise  invested.  This  is  rendered  more 
probable  by  the  fact  that  one  of  them  enjoyed  his  confidence,  was 
familiar  with  his  business,  knew  more  about  it  than  any  one  ex- 
cept himself,  and  was  one  of  the  executors  as  well.     That  the 
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fund  to  be  thus  accumulated  and  deposited  was  to  be  the  property 
of  his  two  granddaughters  he  has  plainly  and  definitely  declared, 
and  we  think  there  is  not  enough  in  the  other  provisions  of  the 
will  to  authorize  the  court  to  disregard  that  plain  provision  and 
declare  that  a  trust  was  intended.  Moreover,  if  those  provisions 
cannot  be  thus  harmonized,  then  we  think  that  the  later  one, 
making  the  gift  absolute,  should  prevail. 

Nor,  upon  examining  the  whole  will,  do  we  think  it  can  be  fairly 
and  reasonably  said  that  it  was  the  intent  of  the  testator  that  a 
trust  company  to  be  selected  by  his  executors  should  become  a 
trustee  for  the  portion  of  his  property  intended  for  his  grand- 
daughters, and  that  they  should  have  a  mere  life  interest  therein. 
The  relation  of  the  trust  company,  as  described  in  the  will,  was 
to  be  that  of  a  depositary,  and  the  selection  was  to  be  determined 
only  by  the  rate  of  interest  that  could  be  obtained,  which  is  hardly 
a  basis  that  a  business  man  would  adopt  for  the  selection  of  a 
trustee  of  a  large  and  valuable  estate.  It  seems  more  consistent 
with  an  intent  to  have  the  money  temporarily  deposited  during 
the  time  required  for  the  sale  of  the  property  and  its  conversion 
into  cash  than  with  the  idea  of  an  intended  permanent  trust.  If 
that  was  his  purpose,  the  testator  might  well  have  suggested  that 
the  fund  thus  to  be  accumulated  should  not  be  withdrawn  by 
either  of  the  beneficiaries  until  its  accumulation  was  complete. 
Such  an  interpretation  is  consistent  with  the  intent  that  the  fund 
should  become  the  absolute  property  of  the  two  granddaughters, 
in  possession  as  well  as  in  interest,  and  that  during  the  time  of 
such  temporary  deposit  the  trust  company  should  pay  the  interest 
upon  the  fund  deposited,  at  the  time  and  in  the  proportions  men- 
tioned. Moreover,  it  is  hardly  conceivable  that  it  could  have  been 
the  intent  of  a  business  man,  "  a  large  and  experienced  operator 
in  real  estate,"  to  provide  that  some  unknown  trust  company 
should  become  a  trustee  of  one-half  of  his  large  estate,  and  have 
the  possession  and  use  of  the  trust  property,  paying  only  such  in- 
terest as  it  should  itself  determine,  with  no  regard  to  the  amount 
which  it  should  receive  as  income  therefrom.  To  impute  to  the 
testator  such  a  purpose  would,  at  least,  impugn  his  business  quali- 
fications and  disclose  a  situation  which  it  is  impossible  to  believe 
he  could  have  contemplated.  Indeed  it  seems  almost  incredible 
that  he  could  have  intended  to  place  his  granddaughters,  whom 


TRASK  ET  AL.  v.  STURGES  ET  AL.  625 

he  desired  to  have  the  benefit  of  one-half  of  his  estate,  in  a  posi- 
tion where,  during  their  lives,  they  were  at  the  tender  mercies  of 
a  corporation  upon  which  none  of  the  ordinary  duties  of  a  trustee 
was  imposed,  and  which  was  bound  to  pay  to  them  only  such 
interest  as  it  might  determine.  We  concur  in  the  statement  con- 
tained in  the  respondents'  brief  that  "  it  is  unreasonable  to  sup- 
pose that  his  intention  was  that  enormous  sums  of  money  should 
remain*  simply  on  deposit  in  a  trust  company  at  trust  company 
rates  during  the  lives  of  these  two  young  women,"  and  yet,  if 
those  provisions  are  to  be  construed  as  creating  a  trust,  that  is 
precisely  what  he  did.  The  respondents,  however,  contend  that 
it  is  the  duty  of  the  court  to  transpose  some  of  the  provisions  of 
the  sixth  paragraph,  so  as  to  render  it  more  probable  that  a  trust 
was  intended.  While  words  and  sentences  may  sometimes  be 
transposed  to  carry  out  the  obvious  intention  of  a  testator,  we 
have  no  authority  to  transpose  the  provisions  of  this  will  to  carry 
out  some  conjectural  intention  which  is  not  expressed  or  clearly 
inferable  from  the  language  employed. 

The  appellants  also  contend  that,  if  the  sixth  paragraph  of  the 
will  be  construed  to  create  a  trust,  it  would  be  invalid  as  suspend- 
ing the  absolute  ownership  of  the  property  for  a  period  not  limited 
by  two  lives  in  being.  (Underwood  v.  Curtis,  127  N.  Y.  523,  28 
N.  E,  585;  Garvey  v.  McDevitt,  72  N.  Y.  556.)  They  also  claim 
that  intestacy  would  result,  and  the  defendant  Sarah  S.  S.  Sturges 
would  take  the  entire  residuary  estate  as  next  of  kin.  If  this 
contention  be  correct,  and  the  claimed  trust  would  be  void,  and 
thus  the  obvious  intention  of  the  testator  to  give  his  grand- 
daughters one-half  of  his  estate  would  be  defeated,  it  would  afford 
another  reason  why  this  court  should  not  disregard  the  plain  pro- 
vision that  one-half  the  residuary  estate  should  be  their  property, 
and  imply  a  trust  from  the  uncertain  language  of  the  other  pro- 
visions of  the  testator's  will.  If,  upon  an  examination  of  a  will, 
a  general  scheme  can  be  found  to  have  been  intended  which  is  con- 
sistent with  the  rules  of  law,  and  hence  valid,  it  is  the  duty  of  the 
court  to  effectuate  the  purpose  of  the  testator,  and  where,  without 
violence  to  such  intention,  two  possible  constructions  may  be 
given,  one  which  will  sustain  the  intended  legacy  and  the  other 
which  will  defeat  it,  the  former  will  be  adopted.  (Roe  v.  Vingut, 
117  N.  Y.  204,  212,  22  N.  E.  933.)  As  in  this  will  there  is  no 
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express  provision  creating  a  trust,  one  ought  not  to  be  implied  or 
raised  by  constructicwi  which  would  be  invalid  at  the  moment  of 
its  creation.  (Smith  v.  Edwards,  88  N.  Y.  92,  102 ;  Woodward 
V.  James,  115  id.  346,  357,  22  N.  E.  150;  Henderson  v.  Hender- 
son, 113  N.  Y.  I,  II,  20  N.  E.  814;  Bliven  v.  Seymour,  88  N.  Y. 

469,  477.) 

We  do  not,  however,  deem  it  necessary  to  pass  upon  the  ques- 
tion of  the  invalidity  of  such  a  trust,  or  to  determine  the  effect  of 
its  validity,  for,  independently  of  that  consideration,  we  find  in 
the  language  of  the  will  no  sufficient  provision  to  establish  an  in- 
tention to  create  a  trust,  or  which  would  justify  us  in  holding 
that  such  an  intent  is  to  be  necessarily  implied.  We  think  the 
intent  of  the  testator,  as  disclosed  by  his  will,  was  to  give  abso* 
lutely  to  each  of  his  granddaughters  one-fourth  of  his  residuary 
estate,  and  that  he  had  no  intent  to  give  them  merely  a  life  estate 
or  to  create  a  trust  for  their  benefit.  Although  the  will  of  the 
testator  is  somewhat  uncertain  and  obscure,  yet,  as  it  is  manifest 
that  the  scheme  of  his  will  was  to  provide  for  his  wife,  to  give 
certain  legacies  mentioned,  and  then  to  divide  the  residue  of  his 
property  between  his  daughter  and  two  granddaughters,  it  is  the 
duty  of  this  court  to  carry  that  purpose  into  effect.  It  follows  that 
upon  the  death  of  the  testator's  widow,  the  legal  title  to  all  his 
remaining  property  vested,  one-half  in  his  daughter  and  the  other 
one-half  in  his  two  granddaughters,  subject  only  to  the  power  of 
sale  conferred  upon  his  executors,  which  operated  as  a  conversion 
of  his  real  estate  into  personalty. 

This  leaves  for  consideration  the  question  whether,  inasmuch 
as  the  power  of  sale,  so  far  as  it  remains  unexecuted,  is  for  the 
benefit  of  the  three  residuary  legatees  who  are  the  only  parties 
beneficially  interested,  they  have  a  right  to  waive  the  execution 
of  the  power  and  take  the  land  undisposed  of  in  place  of  its  pro- 
ceeds. In  this  case  there  is  no  doubt  as  to  the  validity  of  the 
power  of  sale.  The  title  to  the  residuary  estate  vested  in  the 
daughter  and  granddaughters  of  the  testator,  subject  only  to 
such  power.  That  the  defendants,  who  are  all  of  full  age  and  of 
undoubted  competency,  have  made  such  election,  is  plainly  dis- 
closed by  the  record.  On  April  13,  1899,  they  served  upon  the 
plaintiffs  a  notice  by  which  they  signified  their  election  and  an 
intention  to  take  the  real  estate  of  which  the  testator  died  seized 
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free  from  any  and  all  powers  of  sale  given  to  the  executors  under 
or  by  virtue  of  the  testator's  will. 

It  seems  to  be  well  settled  that  where  land  is  directed  to  be 
sold,  and  the  proceeds  distributed,  the  parties  beneficially  inter- 
ested may,  if  competent  and  of  full  age,  and  the  gift  is  not  in 
trust,  elect  before  the  conversion  has  actually  taken  place,  to  take 
the  land,  and  where  they  have  so  elected,  and  the  election  has 
been  made  known,  the  power  of  sale  in  the  executors  becomes 
extinguished,  and  they  cannot  thereafter  lawfully  proceed  to  exe- 
cute it.  This  doctrine  is  said  to  be  founded  upon  the  presumption 
that  such  power  was  given  for  the  benefit  and  convenience  of  the 
devisees  and  legatees,  and  was  not  intended  to  be  imperative,  so 
as  to  prevent  the  beneficiaries  from  taking  his  bounty,  except  in 
the  precise  form  in  which  the  property  would  exist  after  the  con- 
version. (Mellen  v.  Mellen,  139  N.  Y.  210,  220,  34  N.  E.  925 ; 
Hetzel  V.  Barber ,  69  N.  Y.  i ;  Prentice  v.  Janssen,  79  id.  478.) 
We  think  that,  the  defendants  having  elected  to  take  the  land  and 
notified  the  plaintiffs  of  their  intention,  the  power  of  sale  in  the 
executors  was  extinguished,  and  they  cannot  now  execute  it. 

These  considerations  lead  to  the  conclusion  that  the  judgment 
appealed  from  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellants  to  abide  the  event,  payable  out  of  the  estate. 

Parker,  Ch.  J.,  and  Bartlett,  Haight,  Vann,  Cullen, 
and  Werner,  JJ.,  concur. 

Judgment  reversed,  etc. 


Note.— POWER    OF    SALE   EXTINGUISHED   BY    ELECTION 
TO  TAKE  THE  LAND. 

(a)  General  rules  or  principles. 

(b)  All  interested  must  concur. 

(c)  Infants  and  lunatics. 

(a)  General  rtdes  or  principleB.— Where  the  whole  beneficial  inter- 
est in  the  money  in  the  one  case,  or  in  the  land  in  the  other,  belongs 
to  the  person  for  whose  use  it  is  given,  a  court  of  equity  will  not  compel 
the  trustee  to  execute  the  trust  against  the  wishes  of  the  cestui  que  trust 
but  will  permit  him  to  take  the  money  or  the  land,  if  he  elect  to  do  so 
before  the  conversion  has  actually  been  made;  and  this  election  he  may 
make,  as  well  by  acts  or  declarations,  clearly  indicating  a  determination 
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to  that  effect,  as  by  application  to  a  court  of  equity.  It  is  this  election 
and  not  the  mere  right  to  make  it,  which  changes  the  character  of  the 
estate  so  as  to  make  it  real  or  personal,  at  the  will  of  the  party  entitled 
to  the  beneficial  interest.  (Craig  v.  Leslie,  3  Wheat  563,  578;  Scudder 
V.  Stout,  10  N.  J.  Eq.  277,) 

Where  a  will  directs  real  estate  to  be  converted  into  money,  and  the 
proceeds  distributed,  the  parties  entitled  thereto  may,  if  of  lawful  age, 
and  if  the  rights  of  others  will  not  be  affected,  elect  to  take  the  lands 
and  prevent  the  actual  conversion  into  personalty.  No  distinct  or  posi- 
tive act  is  required,  a  slight  expression  of  intent  will  be  considered 
sufficient  to  show  an  election.  (Prentice  v.  Janssen,  79  N.  Y.  478.  And 
see  Armstrong  v.  McKelvey,  104  id.  179,  10  N.  E.  266.) 

And  a  court  of  equity  may  give  effect  to  such  election,  on  bill  filed 
for  the  purpose,  and  terminate  a  trust,  before  the  expiration  of  period 
of  time  prescribed  in  the  will.  (Huber  v.  Donoghue,  49  N.  J.  Eq.  125, 
23  Atl.  495.) 

A  mandatory  power  of  sale,  creating  an  equitable  conversion  of  land, 
is  extinguished  by  an  election  of  all  the  beneficiaries  to  take  the  land 
as  such.     (McDonald  y.  O'Hara,  13  Misc.  527,  34  N.  Y.  Supp.  692.) 

(b)  All  interMted  must  concur  In  election. — As  a  general  rule  all 
the  devisees  must  in  some  manner  manifest  an  election  to  take  or  retain 
the  land  devised  to  them  in  order  to  defeat  the  executor's  power  of  sale. 
(Emens  v.  St.  John,  79  Hun,  99,  29  N.  Y.  Supp.  655.)  An  election  by  one 
without  the  concurrence  of  the  others  will  not  defeat  the  power. 
(Mellen  v.  Mellcn,  139  N.  Y.  210,  34  N.  E.  925;  McDonald  v.  O'Hara, 
144  N.  Y.  566,  39  N.  E.  642.  And  see  Biggs  v.  Peacock,  L.  R.  22  Ch. 
Div.  284.)  The  election  must  be  by  an  unequivocal  act,  and  all  inter- 
ested must  join.  (Evan's  Appeal,  63  Pa.  St.  183,  187.)  But  not  neces- 
sarily at  one  time.  (Bailey  v.  Allegheny  Bank,  104  Pa.  St  425.)  The 
election  must  be  made  by  all  the  parties  interested  and  not  by  each  one 
separately  for  himself.  (High  v.  Worlcy,  33  Ala.  196;  D«  Vaughn  v. 
McLeroy,  82  Ga.  687,  10  S.  E.  211;  Baker  v.  Copenbarger,  15  111.  103.) 
An  evidence  of  intention  must  be  clear.  (Baldwin  v.  Vreeland,  43  N.  J. 
Eq.  446,  II  Atl.  341;  Harcum  v.  Hudnall,  14  Gratt.  369.  But  see  and 
compare  Matter  of  Gordon,  L.  R.  6  Ch.  Div.  531,  538.)  Receiving 
rent  is  not  evidence  of  election  (Brown  v.  Brown,  33  Beav.  399;  Har- 
cum v.  Hudnall,  14  Gratt.  369),  but  a  conveyance  as  devisee  is.  (Hur- 
rell  v.  Hurrell,  65  App.  Div.  527,  528,  72  N.  Y.  Supp.  902.) 

(c)  Infants  and  lunatics. — An  infant  is  incapable  of  making  an  elec- 
tion, nor  can  his  guardian  or  trustee  elect  for  him  though  a  court  of 
equity  may.  (Carr  v.  Branch,  85  Va.  597,  8  S.  E.  476;  Van  v.  Barrett, 
19  Ves.  102.)  And  so  as  to  lunatics.  (Matter  of  Barker,  L.  R.  17  Ch. 
Div.  241.)  The  court  of  equity  may  elect  for  an  infant  (See  Swann 
V.  Garrett,  71  Ga.  566),  or  a  married  woman  (Howell  v.  Tompkins,  42 
N.  J.  Eq.  305,  II  Atl.  333.  See  also  note  "  Termination  of  Power  ol 
Sale,"  5  Prob.  Rep.  Annot.  64). 
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Ramsey  et  al,  vs,  Ramsey. 

[Supreme  Court  of  Illinois,  Apr.  i6,  1902;  196  111.  179,  63  N.  E.  618.] 

Executors  and  Administrators  —  Insolvent  Estate  — 
Ancillary  Administration  —  Proceeds  —  Transmission 
TO  Prinicpal  Administrator  —  Creditors  —  Collateral 
Security  —  Diligence — Pro  Rata  Payment. 

1.  Under  Rev.  Stat.  Mo.  1889,  §1  263,  264,  providin^r  that  if  a  person  dies 

insolvent  his  estate  found  in  Missouri  shall  be  so  disposed  of  that 
all  his  creditors  there  and  elsewhere  may  receive  an 'equal  share 
in  proportion  to  their  respective  debts,  to  which  end  the  estate 
shall  not  be  transmitted  to  the  foreign  administrator  until  his  resi- 
dent creditors  shall  have  received  their  just  proportion;  and  i  Starr 
&  C.  Axioot.  Stal.,  -chap.  3,  I  7f ,  pvovidipg  that,  vrhen  .the  estate  is 
insufllicient  ^o  pay  the  whole  of  the  demands,  the  demands  in  any 
one  class  shall  be  paid  pro  rata, —  creditors  of  an  insolvent  Illinois 
decedent,  who  liave  received  part  of  their  claims  ixotn  the  proceeds 
of  property  iti  Missotiri,  must  deduct  such  amount  before  sharing 
in  the  assets  in  Illinois. 

2.  Where  an  insolvent  deceased   in  Illinois  had  property  in  Missouri, 

which  was  free  from  any  lien  in  favor  of  any  particular  creditor, 
and  liable  for  the  payment  of  all  his  debts,  creditors  presenting 
their  claims  in  Missouri,  and  obtaining  the  proceeds  of  the  prop- 
erty, cannot  claim  that  such  property  was  collateral  security  for 
their  claims,  so  as  to  entitle  them  to  prove  their  whole  claims  in 
Illinois,  wrthout  regard  to  the  amount  receired  in  Missouri,  and 
receive  a  dividend  on  their  ^whole  claims. 

3.  Since  the  administrator  of  a  nonresident  deceased  insolvent,  having 

property  in  Missouri,  cannot  administer  thereon,  but  either  he  or 
a  creditor  must  cause  administration  to  he  had  thereon  in  Mis«- 
souri,  and  Illinois  creditors  may  file  their  claims  therein,  and  have 
the  real  estate  sold  for  the  payment  of  all  debts  (Rev.  Stat.  Mo. 
1889,  S  263,  requiring  a  nonresident  deceased  insolvent's  estate  to  be 
distributed  equally  among  his  creditors),  there  was  no  occasion  for 
diligence  on  the  part  of  Illinois  creditors  in  filing  their  claims  in 
Missouri,  and  they  cannot  claim  i)references  over  other  creditors 
on  that  ground. 

4.  Rev.  Stat.  Mo.  1889,  S  263,  provides  that,  if  a  person  dies  insolvent, 

his  estate  found  in  Missouri  shall  be  so  disposed  of  that  all  his 
creditors  there  and  -elsewhere  may  receive  an  equal  share  in  pro- 
portion to  their  debts,     i  Starr  &  C.  Annot.  Stat.,  chap.  3,  f  71, 


630  PROBATE  REPORTS  ANNOTATED. 

provides  that,  when  an  estate  is  insufficient  to  pay  all  demands, 
those  of  any  one  class  shall  be  paid  pro  rata.  Held,  that  the  refusal 
of  an  ancillary  administrator  in  Missouri  of  the  estate  of  a  deceased 
Illinois  insolvent  to  transmit  the  proceeds  of  property  to  the  prin- 
cipal administrator,  instead  of  paying  them  to  Illinois  creditors,  and 
the  refusal  of  the  court  appointing  him  to  compel  him  to  do  so,  do 
not  render  it  impracticable  to  afterward  give  effect  to  the  statutes. 
5.  Where  resident  creditors  of  a  deceased  insolvent,  who  have  presented 
their  claims  in  ancillary  administration  proceedings,  and  received 
part  payment,  come  into  the  Probate  Court,  where  the  principal  pro- 
ceedings are  had,  and  ask  to  participate  in  the  assets  in  the  hands 
of  the  principal  administrator,  they  should  be  required  to  account 
for  what  they  have  received  under  the  ancillary  administration. 

Appeal  from  Circuit  Court,  Clinton  county;  Truman  E. 
Ames,  Judge. 

Proceedings  for  the  distribution  of  the  estate  of  Rufus  N. 
Ramsey,  deceased.  From  a  judgment  of  the  Appellate  Court 
affirming  a  judgment  distributing  the  assets  ratably  among  the 
claimants  of  the  seventh  class,  Julia  D.  Ramsey  and  G.  Van 
Hoorebeke  appeal. 

Affirmed. 

Rufus  N.  Ramsey  died  on  November  11,  1894,  residing  in 
Clinton  county,  this  State.  His  son,  E.  P.  Ramsey,  was  ap- 
pointed administrator  by  the  County  Court  of  that  county  on  the 
17th  of  said  month.  A  large  number  of  claims  were  presented 
and  allowed  against  the  estate,  aggregating  $183,854.70.  Among 
those  claims  was  one  in  favor  of  Julia  D.  Ramsey,  the  widow  of 
Rufus  N.,  for  $18,931.72,  and  another  in  favor  of  G.  Van  Hoore- 
beke for  $2,020.42.  Decedent  owned  a  large  amount  of  real  and 
personal  property  in  this  State,  and  also  one  city  lot  in  St.  Louis, 
Mo.  On  the  8th  of  March,  1895,  an  administrator  was  appointed 
by  the  Probate  Court  of  St.  Louis  in  conformity  with  the  laws  of 
that  State,  it  being  there  provided  by  statute  that  a  nonresident 
of  the  State  of  Missouri  could  not  administer  upon  an  estate  there. 
The  claims  of  Mrs.  Ramsey  and  Van  Hoorebeke  were  probated 
and  allowed  in  the  St.  Louis  County  Court,  and,  through  a  pro- 
ceeding by  the  administrator  there  to  sell  real  estate  to  pay  debts, 
Mrs.  Ramsey  received  $2,561.51,  and  Van  Hoorebeke  $278.03; 
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being  a  pro  rata  payment  of  12.44  ^^  cent,  upon  their  respective 
claims.  At  the  time  that  order  of  distribution  was  entered,  ap- 
pellee, the  resident  administrator,  appeared  in  the  St.  Louis  Pro- 
bate Court  and  asked  that  the  money  in  the  hands  of  the 
administrator  there  be  transmitted  to  him  for  distribution,  under 
direction  of  the  Probate  Court  of  Clinton  county,  but  the  request 
was  denied.  On  the  2Sth  of  June,  1900,  he  presented  a  partial 
settlement  of  his  administration  to  the  Probate  Court  of  Clinton 
county;  charging  himself  with  the  two  items  paid  to  appellants 
in  Missouri,  and  taking  credit  for  the  same  as  having  been  paid 
upon  their  claims.  This  report  showed  the  assets  of  the  estate 
on  that  date,  including  said  claims,  amounted  to  $131,810.42,  and 
that  the  total  liabilities  of  the  estate  of  seventh-class  claimants, 
including  those  of  appellants,  amounted  to  $183,854.70.  On  this 
report  he  asked  for  an  order  of  distribution.  Appellants  appeared 
and  filed  objections,  but  the  court  ordered  the  administrator  to 
pay  fifty  cents  on  the  dollar  upon  all  claims  of  the  seventh  class, 
except  those  of  the  appellants,  as  to  which  he  was  directed  to 
deduct  the  amounts  received  from  the  Missouri  administrator,  and 
pay  them  fifty  cents  on  the  dollar  upon  the  remainder  of  their 
claims.  From  that  order  they  took  separate  appeals  to  the  Circuit 
Court  of  Clinton  county,  where,  by  stipulation,  they  were  con- 
solidated, and  heard  on  an  agreed  statement  of  facts.  The  Circuit 
Court  modified  the  order  of  the  County  Court,  and  directed  the 
appellee  to  pay  all  claimants,  except  appellants,  12.44  P^r  c^i^t. 
on  their  claims,  being  the  amount  which  they  had  already  re- 
ceived,—  thus  making  all  other  claimants  equal  with  them, —  and 
to  then  distribute  the  balance  in  his  hands  ratably  among  all 
claimants  of  the  seventh  class.  Upon  writ  of  error  from  the 
Appellate  Court  for  the  Fourth  District,  the  judgment  of  the 
Circuit  Court  was  affirmed.  From  that  judgment  of  affirmance 
this  appeal  is  prosecuted. 

It  is  admitted  by  all  parties  that  the  estate  of  Rufus  N.  Ramsey 
is  insolvent,  taking  into  consideration  the  assets  in  all  jurisdic- 
tions. It  was  also  stipulated  that  certain  sections  of  the  statutes 
of  Missouri  were  in  force  at  the  time  of  the  foregoing  admin- 
istration, being  in  the  Revised  Statutes  of  that  State  for  the  year 
1889,  to  wit : 

"Sec.  128   (183).    That  all  claims  shall  be  classified,  those 
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allowed  within  one  year  from  the  grant  of  letters  to  be  of  the 
fifth  class  and  those  allowed  after  one  year  and  within  two  years 
to  be  of  the  sixth  class.** 

"  Sec.  261.  When  administration  is  taken  in  this  State  on  the 
estate  of  any  person  who  at  the  time  of  his  death  was  an  in- 
habitant of  any  other  state  or  country,  his  real  estate  found  here, 
after  the  pajntnent  of  his  debts,  shall  be  disposed  of  according  to 
his  last  will,  if  he  left  any.  *  *  *  if  there  be  no  such  will,  his 
real  estate  Aall  descend  according  to  the  laws  of  this  state.  His 
personal  estate  shall  be  disposed  of  according  to  the  laws  of  the 
domicile. 

**  Sec.  262.  Upon  final  settlement,  after  the  pa)rment  of  all 
debts  for  which  the  same  is  liable  in  this  state,  the  residue  of  the 
personal  estate,  if  any,  may  be  distributed  and  disposed  of  in  the 
manner  aforesaid  by  the  court  in  which  the  estate  is  settled,  or  it 
may  be  transmitted  to  the  administrator  of  the  domicile  of  the 
deceased,  as  the  court  thinks  best. 

"  Sec.  263.  If  a  person  dies  inscdvent,  his  estate  found  in  this 
state  shall,  as  far  as  practicable,  be  so  disposed  of  that  all  his 
creditors,  here  and  elsewhere,  may  receive  an  equal  share  in  pro- 
portion to  their  respective  debts. 

"  Sec  264.  To  this  end  the  estate  shall  not  be  transmitted  to  the 
foreign  administrator  until  his  creditors  who  are  citizens  of  this 
state  shall  have  received  their  just  proportion  that  would  be  due 
them  if  the  whole  estate,  wherever  found,  were  divided  among  all 
of  said  creditors  in  proportion  to  their  respecthre  debts,  without 
perferring  any  species  of  debt  to  anodier. 

"  Sec.  265.  No  creditor  not  being  a  citizen  of  this  state  shall 
be  paid  out  of  the  assets  found  here  until  those  "Vf^  are  citizens 
shall  have  received  their  just  proportion,  as  provided  in  the  pre* 
ceding  section." 

**  Sec.  267.  No  one  shall  receive  more  than  would  be  due  him 
if  the  whole  estate  were  divided  ratably  among  all  creditors  who 
shall  have  duly  proven  their'  claims  in  the  court  having  juris- 
diction thereof  in  this  state. 

"  Sec.  268.  The  balance,  if  any,  may  be  transmitted  to  the 
foreign  executor  or  administrator,  or  if  there  be  none,  it  shall  in 
three  years  be  distributed  ratably  among  all  creditors,"  etc- 
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S.  P.  Bond,  for  appellant  Julia  D.  Ramsey,  G.  Van  Hoorebeke, 
pro  se. 

M.  P,  Murray,  for  appellee. 

Wilkin,  Ch.  J.  (after  stating  the  facts). —  It  is  insisted  by 
appellants  that  they  are  entitled  to  receive  full  distributive  shares 
of  the  assets  reported  by  the  administrator  to  the  Probate  Court 
of  Clinton  county,  without  in  any  way  being  charged  with  the 
amounts  received  from  the  Missouri  assets.  The  proposition  is 
so  manifestly  unjust  to  other  creditors  of  the  insolvent  estate  that 
it  should  be  sustained  only  in  obedience  to  strict  and  imperative 
requirements  of  the  law.  The  general  policy  of  the  law  in  all 
jurisdictions,  so  far  as  we  are  awdre,  is  that  all  the  property  of  a 
deceased  insolvent  debtor  not  set  apart  for  the  widow  or  minor 
children  shall  become  assets  in  the  hands  of  his  administrator  for 
the  payment  pro  rata  of  all  his  debts  according  to  classification, 
no  matter  where  the  assets  may  be  found  or  the  creditors  reside. 
In  Dawes  v.  Head  (3  Pick.  128),  it  was  said  by  Parker,  J.: 
"  We  cannot  think  that  in  any  civilized  country  advantage  ought 
^to  be  taken  of  the  accidental  circumstances  of  property  being 
found  within  its  territory  which  may  be  reduced  to  possession  by 
the  aid  of  its  courts  and  law,  to  sequester  the  whole  for  the  use 
of  its  own  subjects  or  citizens,  and  where  it  shall  be  known  that 
all  the  estate  and  effects  of  the  deceased  are  insufficient  to  pay  his 
just  debts.  Such  a  doctrine  would  be  derogatory  to  the  character 
of  any  government."  The  above-quoted  sections  263  and  264  of 
the  Missouri  statute,  as  well  as  other  sections  of  that  statute, 
clearly  recognize  this  just  and  equitable  rule.  Our  statute  pro- 
vides that,  "when  the  estate  is  insufficient  to  pay  the  whole  of 
the  demands,  the  demands  in  any  one  class  shall  be  paid  pro  rata, 
whether  the  same  are  due  by  judgment,  writing  obligatory  or 
otherwise,  except  as  otherwise  provided."  ( i  Starr  &  C.  Annot. 
Stat.,  chap.  3,  §  71.)  Unless,  therefore,  appellants  have  shown  that 
their  claims  are  in  some  way  exceptions  to  the  general  rule,  the 
judgment  of  the  Circuit  Court  is  right,  and  should  be  affirmed. 

It  seems  to  be  thought  by  appellants'  counsel  that  they  are 
entitled  to  a  preference  over  other  creditors,  as  to  the  Missouri 
assets,  on  the  principle  that  in  the  settlement  of  insolvent. estates 
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a  creditor  shall  be  allowed  to  prove  his  whole  debt,  without  regard 
to  any  collateral  security  he  may  hold,  and  be  entitled  to  a  divi- 
dend on  the  whole  claim  so  allowed, —  citing  Furness  v.  Bank 
(147  111.  570,  35  N.  E.  624) ;  First  Nat  Bank  of  Peoria  v.  Com- 
mercial  Nat,  Bank  (151  111.  308,  37  N.  E.  1019)  ;  Levy  v.  Bank 
(158  111.  88,  42  N.  E.  129,  30  L.  R.  A.  380) ;  and  cases  from 
other  jurisdictions  holding  the  same  rule.  No  argument  seems 
necessary  to  show  that  the  doctrine  of  these  cases  can  have  no 
application  to  the  question  at  issue.  How  can  it  be  said  that  the 
Missouri  property  was  in  any  sense  a  collateral  security  for  ap- 
pellants' claims,  or  that  it  was  a  fund  open  to  them  for  the  pay- 
ment of  their  debts,  rather  than  those  of  all  other  creditors  ?  At 
the  time  of  the  death  of  Ramsey,  he  owned  the  property  free 
from  any  lien  whatever  in  their  favor,  and  it  was  liable  for  the 
payment  of  all  his  debts. 

It  is  further  contended  that  appellants  are  entitled  to  a  prefer- 
ence over  other  creditors  in  that  property  because  of  some  superior 
diligence  on  their  part.  No  reason  or  authority  is  cited  in  sup- 
port of  this  contention,  and  none,  we  think,  can  be.  It  was  un- 
doubtedly the  right  of  all  the  creditors  of  Rufus  N.  Ramsey  to 
have  the  Missouri  estate,  as  well  as  his  Illinois  property,  con- 
verted into  money  and  applied  in  payment  of  his  debts,  and  it  was 
the  duty  of  the  resident  administrator  to  see  that  that  purpose 
was  accomplished.  Being  a  nonresident  of  the  State  of  Missouri, 
and,  therefore,  disqualified  by  the  statute  of  that  State  from 
taking  letters  of  administration  himself,  it  was  his  duty  to  pro- 
cure administration  in  the  name  of  a  resident.  It  was  un- 
doubtedly, also,  the  privilege  of  any  creditor  to  cause  such  ad- 
ministration. It  was  also  proper  for  Illinois  creditors  to  file  their 
claims  and  have  them  allowed  in  the  Probate  Court  of  St.  Louis, 
and  to  cause  the  real  estate  there  to  be  sold  for  the  payment  of 
the  debts  of  Rufus  N.  Ramsey,  but  not  for  the  payment  of  the 
claims  probated  there  alone,  because,  by  the  express  provisions 
of  the  statute  of  that  State,  the  estate  being  insolvent,  the  prop- 
erty found  in  Missouri  was  to  be  so  disposed  of  that  all  his 
creditors  there  and  elsewhere  should  receive  an  equal  share,  in 
proportion  to  their  respective  debts.  There  was  no  occasion  for 
diligence  upon  the  part  of  creditors  in  filing  their  claims  there. 
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They  each  had  a  right  to  rely  upon  the  Missouri  statute  for  pro- 
tection against  the  claim  now  made  by  appellants. 

Upon  the  death  of  a  person  intestate,  leaving  assets  in  different 
States  or  countries,  the  administration  in  the  domicile  of  the  de- 
ceased is  the  principal  administration,  through  which,  in  contem- 
plation of  law,  assets  are  to  be  distributed  in  payment  of  his  debts. 
(Young  V.  Wittenmyre,  123  111.  303,  14  N.  E.  869.)  Administra- 
tion in  other  States  or  jurisdictions  must  be  held  in  order  to  col- 
lect the  debts  and  reduce  the  assets  into  money,  which  are  known 
as  ancillary  or  auxiliary  administrations.  In  the  absence  of  stat- 
utory provision,  it  is  the  duty  of  the  auxiliary  administrators  to 
collect  the  assets,  reduce  them  to  money,  and  transmit  them  to 
the  principal  administrator;  or  they  may,  under  certain  circum- 
stances, pay  claims  probated  there,  transmitting  only  what  remains 
in  their  hands  to  the  principal  administrator.  Where,  however, 
the  estate  is  insolvent,  it  has  been  held  (and  we  think  with  reason 
and  justice)  that  the  auxiliary  administrator  has  no  right  to  pay 
resident  claimants,  or  those  who  have  filed  their  claims  there, 
more  than  their  pro  rata  share  of  the  whole  estate.  {Dawes  v. 
Head,  3  Pick.  128;  Davis  v.  Estey,  8  id.  475;  Miner  v.  Austin, 
45  Iowa,  221,  24  Am.  Rep.  763 ;  2  Kent  Comm.  434.)  Manifestly, 
under  section  263  of  the  Missouri  statute,  the  administrator  there 
had  no  right  to  pay  these  appellants  more  than  their  proportionate 
part  of  the  whole  assets,  taking  into  account  all  seventh-class 
"  creditors,  there  and  elsewhere,"  even  though  the  property  in 
that  State  had  sold  for  enough  to  pay  them  in  full ;  and,  as  we 
have  said,  every  "  creditor,  there  or  elsewhere,"  had  a  right  to 
rely  upon  his  performing  his  duty  under  that  statute.  He  might 
have  complied  with  the  request  of  appellee,  and,  after  paying  the 
small  claims  of  resident  creditors,  transmitted  the  balance  of  the 
fund  in  his  hands  for  distribution.  However,  his  refusal  to  do 
so,  and  the  refusal  of  the  St.  Louis  Probate  Court  to  order  him  to 
do  so,  did  not  render  it  impracticable  to  still  give  effect  to  said 
section  263  and  the  provisions  of  our  own  statute  above  quoted. 

It  is  to  be  observed  that  these  appellants  are  not  content  with 
what  the  Missouri  court  gave  them,  but  come  into  the  Probate 
Court  of  Clinton  county  and  demand  that  they  shall  be  allowed  to 
participate  in  the  assets  in  the  hands  of  the  appellee,  the  resident 
administrator.    Having  done  so,  we  entertain  no  doubt  that  the 
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latter  court  had  the  power,  and  that  it  was  its  duty,  to  require 
them  to  account  for  that  which  they  had  received  under  the  Mis- 
souri administration,  and  to  order  a  distribution  pro  rata  among 
all  the  seventh-class  creditors.  The  judgment  of  the  Circuit 
Court  to  that  effect  was  right,  and  it  was  properly  affirmed  by  the 
Appellate  Court. 
Judgment  affirmed. 


Schmidt  vs.  Shaver  et  d. 
[Sopireme  Court  of  Illinois,  Apr.  i6,  1902;  196  111.  106,  63  N.  £.  655.] 

Guardian  and  Ward  —  Sale  of  Judgment  Recovered  by 
Ward  —  Pow^er  of  P»(»ate  Court  to  Authorize  —  De- 
livery OF  Assignment  by  Agent  —  Burden  to  Prove 
Agency  —  Sufficiency  of  Proof  —  Estoppel  to  Deny  — 
Assignability  of  Judgment. 

1.  A  probate  court,  on  its  appearing  tiiat  a  $5*000  judgment  recovered  by 

a  minor  for  personal  injuries  could  not  be  collected  for  some  time, 
and  that  the  minor  had  received  an  offer  of  $4,375  therefor,  which 
it  found  to  be  a  good  price  under  the  circumstances,  had  power  to 
authorize  the  minor's  guardian  to  sell  the  same  for  such  sum. 

2.  In  an  action  by  a  judgment  creditor  to  set  aside  an  assignment  of  the 

judgment  recovered  by  her  when  a  minor,  on  the  ground  that  it  had 
never  been  delivered  by  her  guardian  to  the  assignee,  where  defend- 
ants set  up  a  delivery  thereof  by  a  third  party  as  the  guardian's 
agent  the  burden  was  on  them  to  establish  such  agency. 

3.  Filing  of  assignments  of  a  judgment  recovered  by  an  infam  with  the 

clerk  of  court  could  not  operate  as  constructive  notice  to  the  infant 
or  her  guardian  of  the  delivery  of  the  assignment  to  the  immediate 
assignee.  It  having  been  actually  delivered  to  him  without  the 
guardian's  authority  or  knowledge,  the  assignments  not  being  re- 
quired to  be  recorded,  and  not  being  contemplated  by  the  statute 
as  public  records. 

4.  Mere  possession  by  the  president  and  manager  of  an  adjustment  com- 

pany of  an  assignment  of  a  judgment  recovered  by  an  infant,  exe- 
cuted by  the  latter's  guardian,  was  not  suiHcient  to  prove  his  agency 
to  deliver  it  to  the  assignee. 

5.  A  guardian  of  an  infant  left  an  assignment  of  a  judgment  recovered 

by  the  latter  in  the  vault  of  a  corporation  for  safe-keeping,  and  the 
corporation's   manager  delivered   it  to   the   assignee   without   the 


SCHMIDT  V.  SHAVER  ET  AL.  637 

guardian's  knowledge  or  authority,  appropriating  the  proceeds 
himself.  Held  insufficient  to  show  that  the  guardian  had  so  held 
out  the  manager  as  his  agent  to  deliver  the  assignment  as  to  estop 
him  or  his  ward  from  denying  the  agency. 
6.  A  judgment  is  not  assignable  so  as  to  vest  the  legal  title  in  the  as- 
signee, but  only  the  equitable  title  can  be  transferred. 

Appeal  from  Appellate  G)urt,  First  District 

Bill  to  set  aside  assignments  of  a  judgment  by  Ida  E.  Schmidt 
against  the  city  of  Chicago,  Emma  A.  McBean  and  another,  as 
executors  of  Duncan  S.  McBean,  deceased,  the  Commercial 
National  Bank,  J.  H.  Pearson,  Amos  H.  Perkins,  and  George  M. 
Shaver.  From  a  judgment  of  the  Appellate  Cotut  affirming  a 
decree  dismissing  the  bill,  complainant  appeals. 

Reversed. 

Defrees,  Brace  &  Ritter,  for  appellant. 

George  Sawin,  for  appellees. 

Cartwright,  J, —  On  December  ii,  1894,  appellant,  Ida  E. 
Schmidt,  who  was  then  a  minor,  suing  by  James  W.  Hurdle,  her 
next  friend,  recovered  a  judgment  against  the  city  of  Chicago, 
one  of  the  appellees,  for  $5,000  damages  for  a  personal  injury. 
The  suit  was  prosecuted  by  the  People's  Casualty  Claim  Adjust- 
ment Company,  a  corporation,  under  a  contract  with  the  parents 
of  appellant  by  which  the  corporation  was  to  receive  for  its 
services  one-fourth  of  the  amotmt  collected  in  case  of  settlement 
and  one-third  in  case  of  suit.  Charles  W.  Beck  was  president 
and  manager  of  the  corporation,  and  shortly  before  the  rendition 
of  the  judgment,  at  his  suggestion  and  procurement,  George  M. 
Shaver,  one  of  the  appellees,  was  appointed  guardian  of  the  ap- 
pellant by  the  Probate  Court  of  Cook  county.  Afterward,  there 
were  negotiations  for  the  sale  of  the  judgment  to  Amos  H. 
Perkins,  whom  one  Holmes  seems  to  have  found  Jsts  a  purchaser^ 
at  $4,375.  Beck  had  spoken  to  Shaver,  the  guardian,  about  selling 
the  judgment,  and  obtained  an  order  of  the  Probate  Court  March 
4,  189s,  for  its  sale  through  an  attorney  of  the  corporation.  This 
order  recited  that  Shaver,  the  guardian,  had  presented  his  peti- 
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tion,  and  it  appeared  to  the  court  that  there  was  no  favorable 
prospect  of  the  payment  of  the  judgment  at  an  early  day ;  that  the 
parents  of  the  minor  were  poor,  and  unable  to  properly  care  for 
her ;  that  petitioner  had  received  an  offer  of  $4,375,  which  was  a 
good  one  under  the  circumstances,  and  that  the  minor  was  in  need 
of  immediate  medical  and  surgical  attention,  and  in  need  of 
money.  It  was,  therefore,  ordered  that  the  petitioner,  as  guardian, 
have  leave  to  compound  and  sell  the  judgment  for  not  less  than 
$4,375.  Beck  called  on  Shaver  the  same  day,  and  told  him  he 
had  arranged  a  meeting  with  the  purchaser,  and  they  went  to  the 
office  of  Holmes,  where  Shaver  signed  and  acknowledged  in 
duplicate  an  assignment  of  the  judgment  to  Perkins.  Shaver  and 
Beck  and  a  clerk  from  Holmes'  office  then  went  to  the  Northern 
Trust  Company  Bank  and  left  the  assignment  with  the  cashier, 
informing  him  that  it  was  arranged  for  Perkins  to  come  in  in  the 
course  of  a  day  or  two  and  pay  the  amount,  and  the  cashier  was 
directed  to  deliver  the  assignment  to  Perkins  upon  payment,  and 
to  pay  the  proceeds  to  Shaver,  the  guardian.  After  several  days. 
Shaver  and  Beck  went  to  the  bank  and  found  the  money  had  not 
been  paid,  and  the  cashier  redelivered  the  assignment  to  Shaver. 
Beck  and  Shaver  then  went  to  the  office  of  the  corporation,  and 
Beck  suggested  that  possibly  Perkins  might  have  difficulty  in 
getting  the  money,  and  would  later  carry  out  the  deal.  Holmes 
had  gone  to  New  York,  and  Beck  said  that  he  would  see  him  in 
the  course  of  a  few  days  on  his  return,  and  would  let  Shaver  know 
if  the  deal  would  be  consummated.  Shaver  had  some  papers  for 
safe-keeping  in  the  vault  of  the  corporation  in  cases  where  he  was 
administrator  or  guardian,  but  had  no  private  box  there.  He 
concluded  to  leave  the  assignment  in  the  vault,  and  called  a  young 
woman,  who  was  stenographer  and  bookkeeper  in  the  office,  and 
handed  the  assignment  to  her  to  be  placed  in  the  vault.  She  put 
the  papers  in  an  envelope,  and  put  them  in  the  vault  of  the  cor- 
poration. Shaver  never  heard  anything  more  about  the  proposed 
sale  or  the  prospective  purchaser.  About  eight  months  afterward, 
he  inquired  of  Beck  about  the  prospect  of  selling  the  judgment, 
and  he  said  there  was  no  immediate  prospect  of  a  sale,  although 
he  had  in  fact  sold  it  and  received  the  money.  About  March  23, 
1895,  Beck  delivered  the  assignment  left  in  the  vault  of  the  cor- 
poration to  Perkins,  and  received  in  payment  from  Perkins  a 
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check  of  the  Western  Paving  and  Supply  Company,  of  which 
Perkins  was  an  officer,  given  at  his  request,  payable  to  the  order 
of  C.  W.  Beck  for  $4,375,  which  was  indorsed  by  Beck,  and  was 
paid  March  25,  1895.  On  May  10,  1895,  Perkins  assigned  the 
judgment  to  Duncan  S.  McBean.  On  May  17,  1895,  McBean 
assigned  it  to  the  Commercial  National  Bank  of  Chicago.  On 
September  20,  1895,  the  Commercial  National  Bank  reassigned  it 
to  McBean.  On  May  18,  1897,  McBean  assigned  the  judgment 
to  James  H.  Pearson,  one  of  the  appellees.  Each  of  the  assign- 
ments was  filed  with  the  clerk  of  the  court  where  the  judgment 
was  rendered.  Neither  Shaver  nor  appellant  knew  anything  of 
the  delivery  of  the  assignment,  and  there  was  no  report  of  the 
sale  to  the  Probate  Court.  The  proceeds  were  never  received  by 
Shaver,  nor  accounted  for  in  any  way.  Appellant  became  eighteen 
years  of  age  July  10,  1897,  and  she  and  her  mother  began  to  make 
inquiries  about  the  judgment.  On  July  13,  1897,  Beck  wrote  to 
appellant's  mother  that  it  would  be  some  time  before  they  could 
get  the  money;  that  it  was  not  yet  on  the  appropriation,  and 
would  probably  be  put  on  the  appropriation  next  year,  and  then 
paid  after  that.  On  August  11,  1897,  the  Probate  Court  entered 
an  order  reciting  that  Shaver  had  presented  his  report  showing 
that  the  estate  of  the  minor  consisted  of  said  judgment,  which 
remained  unpaid,  and  it  appeared  to  the  court  that  no  sale  had 
been  made  under  the  order  of  March  4,  1895,  authorizing  the 
sale  of  the  judgment.  The  order  authorizing  the  sale  of  the  judg- 
ment was  vacated  and  set  aside,  and  leave  given  the  guardian  to 
assign  and  transfer  the  judgment  to  his  ward.  On  August  12, 
1897,  Shaver,  as  guardian,  executed  an  assignment  of  the  judg- 
ment to  appellant,  and  an  order  was  entered  reciting  such  assign- 
ments, and  Shaver  was  discharged  as  guardian.  Beck  delivered 
the  assignment  to  appellant,  and  told  her  the  judgment  would 
be  paid  in  about  two  years ;  that  it  had  not  been  paid  sooner  be- 
cause it  had  to  go  according  to  its  turn,  and  advised  her  to  keep 
the  assignment  in  a  safe  place.  She  put  it  under  her  carpet,  and 
saw  Beck  afterward,  when  he  told  her  the  judgment  had  not  been 
paid  and  she  would  have  to  wait.  On  February  8,  1899,  Beck 
wrote  to  appellant's  mother  that  he  would  look  up  the  judgment 
and  see  when  it  would  be  paid.  On  February  20,  1899,  he  wrote 
appellant  that  he  had  not  been  able  to  find  out  the  exact  status  of 
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the  judgment,  and  when  the  city  would  pay  it,  but  would  write 
her  as  soon  as  he  had  found  out ;  that  he  found  there  had  been 
several  transfers,  and  was  quite  surprised,  and  when  he  found 
out  when  the  judgment  would  be  paid  he  would  take  steps  to 
enforce  its  payment  to  her.  The  city  had  been  paying  interest  on 
the  judgment  to  the  several  assignees,  the  last  payment  being 
January  ttj,  1899.  About  the  time  of  this  last  letter,  appellant 
first  discovered  the  facts,  and  she  filed  the  bill  in  this  case  for  the 
purpose  of  setting  aside  and  vacating  the  assignment  to  Perkins 
and  the  subsequent  assignments  to  the  parties  claiming  through 
him.  McBean  had  died,  and  his  executors  were  defendants,  and 
Perkins  died  while  the  suit  was  pending.  The  foregoing  facts 
were  proved  on  the  hearing  in  the  Superior  Court,  and  complain- 
ant's bill  was  dismissed  for  want  of  equity. 

It  is  first  contended  on  the  part  of  appellant  that  her  guardian 
had  no  power  to  sell  the  judgment,  and  that  the  Probate  Court 
had  no  power  to  authorize  or  direct  a  sale.  At  common  law,  a 
guardian  had  power  to  sell  the  personal  property  of  his  ward 
without  an  order  of  the  court,  and  although  he  was  liable  on  his 
bond  for  an  abuse  of  the  power,  the  vendee,  with  no  notice  of  the 
guardian's  fraud,  would  take  a  good  title.  (15  Am.  &  Eng. 
Encyc.  of  Law  [2d  ed.],  p.  56.)  So  far  as  our  statutes  prescribe 
the  powers  ^nd  duties  of  guardians,  they  supersede  the  common 
law.  (Hayes  v.  Insurance  Co,,  125  III.  626,  18  N.  E.  322,  i  L. 
R.  A.  303.)  But  the  common-law  powers  of  guardians  still  exist, 
where  not  inconsistent  with  the  statute.  (Bond  v.  Lockwood,  33 
111.  212.)  The  proposed  sale  of  the  judgment  in  this  case  was  not 
within  the  terms  of  any  statute,  and  the  guardian  would  un- 
doubtedly have  had  the  power  to  dispose  of  it  at  its  face  value, 
which  would  have  been  equivalent  to  collecting  and  receiving  the 
whole  amount  of  the  demand  without  any  order  of  the  court. 
The  judgment  could  not  be  collected  at  the  time,  and  the  court, 
which  had  general  supervision  of  the  guardian,  found  that  the 
price  offered  was  a  good  one  under  the  circumstances.  We  think 
the  Probate  Court  had  a  right  to  authorize  the  sale  of  the  judg- 
ment at  what  it  found  to  be  its  actual  value. 

The  guardian,  however,  never  carried  out  the  order  of  the 
Probate  Court,  and  never  delivered  the  assignment  to  Perkins, 
unless  Beck  was  his  agent  to  make  the  delivery.    The  rights  of 
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Perkins  and  the  subsequent  assignees  must  depend  upon  establish- 
ing an  agency  in  Beck  to  make  the  delivery  and  receive  the  pay- 
ment. Upon  that  question,  the  burden  of  proof  was  upon  the 
defendants,  who  affirmed  the  existence  of  the  relation  of  prin- 
cipal and  agent  between  the  gfuardian  and  Beck.  There  is  no 
presumption  of  Beck's  authority,  and  one  who  claims  the  benefit 
of  a  contract  made  through  an  agent  has  the  burden  of  proof 
when  the  alleged  agency  is  denied.  In  order  to  prove  the  agency, 
the  defendants  were  bound  to  prove  an  appointment,  either  ex- 
press or  implied  from  the  circumstances,  or  that  the  guardian 
held  Beck  out  as  his  agent,  with  authority  to  make  the  delivery 
and  receive  the  payment.  Perkins  had  notice  that  Beck  was  not 
the  owner  of  the  judgment,  and  was  not  entitled  to  the  proceeds, 
but  that  they  belonged  to  the  guardian,  and  that  Beck  could  only 
receive  them  as  agent  for  the  guardian,  and  it  was,  therefore, 
incumbent  on  him  to  ascertain  what  Beck's  authority  was.  The 
guardian  never  authorized  Beck  to  deliver  the  assignment  or  re- 
ceive payment,  and  never  knew  of  the  act  until  it  was  discovered 
after  his  discharge,  shortly  before  this  suit  was  begun.  The  filing 
of  the  assignments  with  the  clerk  of  the  court  did  not  operate  as 
constructive  notice  to  the  guardian  or  appellant.  They  were  not 
required  to  be  recorded,  and  were  not  contemplated  by  the  statute 
as  public  records,  and  would  not  amount  to  constructive  notice  to 
any  one.  (Wade,  Notice,  §119;  Bourland  v.  Peoria  County,  16  111. 
538;  Betser  v.  Rankin,  jy  id.  289.)  The  guardian  never  received 
any  part  of  the  proceeds,  and  never  ratified  the  sale  or  the  act  of 
Beck  in  any  manner.  The  mere  fact  that  Beck  assumed  to  act 
as  agent  in  delivering  the  assignment  and  receiving  the  payment, 
without  the  knowledge  or  subsequent  ratification  of  the  guardian, 
was  not  sufficient  to  prove  the  agency.  It  is  beyond  question 
that  the  guardian  never  held  Beck  out  as  having  authority  to 
receive  payment,  unless  it  was  by  the  single  act  of  leaving  the 
assignment  for  safe-keeping  in  the  vault  of  a  corporation  of  which 
Beck  was  the  manager,  and  the  only  reason  Perkins  had  for  as- 
suming that  Beck  was  the  agent  of  the  guardian  was  that  he  had 
possession  of  the  assignment.  Beck  was  not  an  attorney  or 
broker,  and  the  sale  of  judgments  wasnot  within  the  scope  of  the 
usual  business  carried  on  by  him  from  which  an  inference  of 
authority  might  arise.  It  is  true  that,  where  a  person  has  posses- 
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sion  of  a  promissory  note  which  is  due  and  payable,  it  may  be 
inferred  that  he  has  authority  to  receive  payment  of  it  (S tiger  v. 
Bent,  III  111.  328)  ;  but  authority  to  receive  payment  cannot  be 
inferred  from  possession  when  the  paper  is  not  due  (Fortune  v. 
Stockton,  182  111.  454,  55  N.  E.  367),  and  the  mere  possession  of 
personal  property  does  not  generally  authorize  an  inference  of 
power  as  agent  to  sell  it  and  receive  the  proceeds.  So  far  as 
appears  Perkins  made  no  inquiry  as  to  Beck's  authority,  but  from 
the  mere  possession  of  the  paper  dealt  with  him  and  paid  with  a 
check  payable  to  the  order  of  Beck.  He  thereby  put  it  in  the 
power  of  Beck  to  misapply  the  proceeds  and  defraud  the  guardian. 
He  might  have  protected  himself  by  inquiry,  or  by  making  the 
check  payable  to  the  order  of  the  guardian.  There  was  no 
previous  course  of  dealing  recognized  or  acquiesced  in  by  the 
guardian  from  which  authority  could  be  inferred,  and  no  other 
relation  out  of  which  an  agency  ordinarily  arises,  and  we  cannot 
regard  the  alleged  agency  proved  by  the  mere  fact  that  Beck  had 
possession  of  the  assignment.  Neither  was  there  any  evidence 
that  the  guardian  held  Beck  out  as  his  agent  with  authority  to 
make  the  delivery  and  receive  the  proceeds.  Where  one  party 
holds  another  out  as  his  agent  with  authority  to  do  an  act,  he  is 
bound  by  the  act  of  the  agent  on  the  ground  of  estoppel.  The 
guardian  left  the  assignment  with  the  corporation  merely  for 
safe-keeping,  and  Beck  possessed  himself  of  it  wrongfully,  and 
delivered  it  in  fraud  of  the  rights  of  the  guardian  and  appellant. 
Beck  knew  that  he  had  no  authority  to  deliver  the  assignment,  as 
is  clearly  shown  by  his  conduct.  He  told  the  guardian  eight 
months  after  he  had  received  the  proceeds  that  there  was  no 
prospect  of  selling  the  judgment,  and  kept  informing  appellant 
and  her  mother  that  the  judgment  would,  probably,  be  paid  to 
them  some  time  in  the  future.  The  transaction  by  Beck  was 
fraudulent,  and  it  was  essential  for  defendants  to  show  that 
Perkins  believed  in  the  existence  of,  and  relied  upon,  the  agency 
and  authority  of  Beck,  and  that  he  had  no  notice  of  the  fraud. 
It  was  agreed  by  counsel  that  Pearson  would  testify  that  he  pur- 
chased the  judgment  from  McBean  in  good  faith  and  for  value, 
and  with  no  knowledge  of  any  defect  in  McBean's  title,  and  that 
he  was  advised  of  the  state  of  the  record.  There  was  no  evidence 
on  the  same  questions  as  to  Perkins,  the  only  evidence  being  that 
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he  gave  the  check  payable  to  the  order  of  Beck  and  received  the 
assignment.  The  equities  of  the  case  are  with  the  appellant,  and, 
if  Perkins  did  not  get  title  to  the  judgment,  those  claiming  through 
him  obtained  none.  The  judgment  was  not  assignable,  and  all 
that  could  be  transferred  was  an  equitable  title.  {Hughes  v. 
Trahern,  64  111.  48.)  The  alleged  agency  of  Beck  for  the  guard- 
ian was  not  proved.  There  was  no  express  appointment  or  au- 
thority conferred  or  intended  to  be  conferred.  There  was  no 
previous  course  of  dealing,  relation  of  the  parties,  usual  employ- 
ment, or  other  circumstances  from  which  an  appointment  could 
be  fairly  implied.  The  guardian  did  nothing  which  ought  to 
estop  him  as  having  held  out  Beck  as  his  agent.  Appellant  has 
a  right  to  have  the  assignments  set  aside  and  to  collect  her  judg- 
ment. Neither  Beck  nor  the  People's  Casualty  Claim  Adjustment 
Company  is  a  party  to  this  suit,  and  any  right  of  Pearson  or  other 
assignee  of  the  judgment  as  against  them  or  either  of  them  to 
any  part  of  the  proceeds  of  the  judgment  when  collected  will  not 
be  affected  by  the  decree.  If  there  are  any  equities  between  them, 
they  may  be  enforced  in  some  other  proceeding. 

The  judgment  of  the  Appellate  Court  and  the  decree  of  the 
Superior  Court  are  reversed,  and  the  cause  is  remanded  to  the 
Superior  Court,  with  directions  to  enter  a  decree  in  accordance 
with  the  prayer  of  the  bill. 

Reversed  and  remanded. 


Palin  et  al,  vs,  Voliva. 

[Supreme  Court  of  Indiana,  Apr.  22,  1902;  63  N.  E.  760.] 

Guardian  and  Ward  —  Custody  of  Orphan  Minor  —  Stat- 
utes—  Wishes  of  Ward. 

Burns'  Rev.  Stat.  1901,  S  2682,  providing  that,  where  a  minor  has  no 
father  nor  mother  living,  the  guardian  is  entitled  to  the  minor's 
custody,  is  mandatory,  and  the  wishes  of  the  ward  as  to  who  shall 
have  custody  of  her  are  not  controlling. 

Appeal  from  Circuit  Court,   Fountain  county;  Joseph   M. 
Rabb,  Judge. 
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Habeas  corpus  by  Robert  N.  Voliva,  as  guardian  of  Flora 
Moffitt,  against  Orange  Palin  and  another,  to  obtain  the  custody 
of  his  ward.  From  a  judgment  for  petitioner,  respondents  appeal. 

Affirmed. 

Charles  R.  Milford,  for  appellants. 

Isaac  E,  Schoonover  and  John  B.  Martin,  for  appellee. 

Monks,  J. —  This  proceeding  was  commenced  July  26,  1901, 
by  appellee,  as  guardian  of  Flora  Moffitt,  a  minor,  against  the 
appellants,  to  obtain,  by  writ  of  habeas  corpus,  possession  and 
control  of  his  ward,  whose  father  and  mother  were  deceased. 
The  proceeding,  which  was  commenced  and  determined  in  vaca- 
tion, resulted  in  an  order  awarding  the  custody  of  the  ward  to 
appellee  as  such  guardian.  It  is  claimed  by  appellants  that  the 
court  erred  in  awarding  the  custody  of  said  ward  to  appellee, 
because  the  same  is  not  supported  by  the  evidence,  and  is  con- 
trary to  law.  In  this  State,  where  there  is  no  father  or  mother 
living,  as  in  this  case,  the  guardian  of  a  minor  is  entitled  to  the 
custody  and  control  of  such  minor  during  minority.  (§  2682, 
Burns'  Rev.  Stat.  1901  [§  2518,  Rev.  Stat.  1881 ;  §  2518,  Homer's 
Rev.  Stat.  1901] ;  Schleuter  v.  Canatsy,  148  Ind.  384,  388,  47 
N.  E.  825 ;  Johns  v.  Emmert,  62  Ind.  533 ;  BormeU  v.  BerryhUl, 
2  id.  613.)  This  provision  of  the  statute  is  mandatory.  {Johns 
V.  Emmert,  62  Ind.  536.) 

The  evidence  given  on  the  hearing  does  not  show  any  reason 
why  appellee's  legal  right  to  the  custody  of  his  ward  should  be 
denied.  It  appears  from  the  evidence  that  on  May  25,  1901,  the 
Fountain  Circuit  Court,  in  a  proceeding  brought  by  appellee  as 
such  guardian  against  Cora  Palin,  one  of  the  appellants,  for  the 
custody  of  said  ward,  adjudged  that  appellee  "  was  the  guardian 
of  said  ward,  and  entitled  to  the  custody  of  her  person  and  prop- 
erty, and  that  said  Cora  Palin  had  interfered  with  and  usurped 
and  withheld  the  custody  of  the  person  of  said  ward  from  the 
appellee,  her  guardian,  and  that  appellee  have  the  custody  of  the 
person  and  property  of  his  said  ward."  Afterward  appellee  re- 
moved his  ward  from  the  house  of  appellants,  and  placed  her 
with  her  brother.     On  the  evening  of  July  14th  appellee  and 
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his  ward  attended  church,  and  at  the  close  of  the  services,  after 
a  conversation  between  the  ward  and  appellants,  she  went  with 
them  to  their  home.  Appellants  claim  that  this  was  with  appel- 
lee's consent,  while  he  claims  that  it  was  widiout  his  consent  and 
against  his  will.  About  two  days  afterward  appellee,  by  his  agent, 
at  the  home  of  appellants,  demanded  of  them  the  possession  of 
his  ward.  Afterward,  on  July  26,  1901,  appellee  commenced  this 
proceeding.  It  would  unnecessarily  extend  this  opinion  to  set 
out  the  evidence  given  as  to  what  occurred  at  the  church  on  the 
night  of  July  14th,  and  at  the  home  of  appellants  afterward, 
when  the  demand  was  made  for  the  possession  of  said  ward.  We 
have  carefully  read  and  considered  all  the  evidence  in  said  cause, 
and,  while  there  is  some  conflict,  we  are  satisfied  that  appellants, 
by  their  solicitation,  counsel,  and  advice,  as  well  as  by  their 
actions,  intentionally  induced  and  influenced  said  ward  to  leave 
her  said  guardian,  and  go  with  them  to  their  home  and  remain 
there,  and  that  if  appellants  had  not  attempted  in  any  way  to 
influence  said  ward  that  she  would  have  remained  with  her 
guardian.  It  is  true  that  the  wishes  or  desires  of  an  infant  of 
discretion,  in  respect  to  his  or  her  custody,  are  frequently  con- 
sidered by  the  trial  court  in  the  exercise  of  its  discretion  in  such 
cases;  but,  as  was  held  in  Berkshire  v.  Caley  (157  Ind.  i,  60 
N.  E.  696,  699),  "  not  because  such  infant  has  the  legal  right  to 
demand  that  his  or  her  wishes  be  regarded,  but  because  it  is 
proper  for  the  court  to  be  informed  relative  thereto,  in  order  that 
it  may  be  better  prepared  to  wisely  exercise  its  discretion  upon 
the  question  of  the  custody  of  such  infant.  The  court,  however, 
is  not  to  be  influenced  in  any  degree  by  the  mere  whims  of  the 
infant,  but  may  have  regard  for  its  feelings,  attachments,  and 
reasonable  preferments,  and  its  probable  contentment  and  hap- 
piness incidental  to  its  custody.  (Hurd,  Hab.  Corp.  532,  533.)" 
There  was  evidence  which  fully  justified  the  learned  judge  in 
awarding  the  custody  of  said  ward  to  appellee,  her  guardian,  and 
we  cannot  hold  that  in  making  such  order  the  discretion  vested 
in  him  was  abused. 
Judgment  affirmed. 
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Allen  vs.  Kelly  et  al. 

[Court  of  Appeals  of  New  York,  Apr.  15,  1902;  171  N.  Y.  i,  656;  63 

N.  E.  5^1  1 100.] 

Guardian  —  Liability  on  Bond. 

The  sureties  on  the  bond  of  a  guardian,  requiring  him  to  faithfully  dis- 
charge the  trust  reposed  in  him,  and  render  a  true  account  of  the 
moneys  and  property  received  by  him,  are  liable  for  the  proceeds 
of  real  estate  sold  under  an  order  of  the  County  Court  as  necessary 
for  the  support  of  a  ward,  in  addition  to  what  he  could  earn  by  his 
own  exertions,  which  proceeds  were  paid  over  to  the  guardian  with- 
out additional  security,  where  his  executor  on  his  death  fails  to  pay 
them  to  the  new  guardian  as  directed  by  the  court;  such  sale  being 
properly  authorized,  under  Code  Civ.  Proc,  99  2348,  2360,  2361,  when 
required  for  the  ward's  maintenance. 

Appeal  from  Supreme  Court,  Appellate  Division,  Fourth  De- 
partment. 

Action  by  John  S.  Allen  against  Frank  X.  Kelly  and  others. 
From  a  judgment  of  the  Appellate  Division  (67  N.  Y.  Supp.  97), 
affirming  a  judgment  for  plaintiff  for  a  portion  of  the  claim  sued 
for,  claimant  appeals. 

Reversed. 

George  E,  Warner  and  John  B.  Kiley,  for  appellant. 

Charles  M.  Williams,  for  respondent. 

Haight,  J. —  This  action  was  brought  to  recover  of  the  sure- 
ties upon  the  bond  of  James  W.  Fahy,  as  general  guardian  of  the 
plaintiff,  the  balance  of  moneys  in  the  hands  of  such  guardian 
belonging  to  the  plaintiff.  Fahy  was  appointed  general  guardian 
of  the  plaintiff  on  the  23d  of  June,  1885,  by  the  surrogate  of 
Monroe  county,  upon  his  giving  a  bond  to  the  plaintiff,  in  the 
usual  form,  in  the  sum  of  $2,500,  conditioned  that  Fahy,  upon 
being  appointed  such  general  guardian,  "  shall  in  all  things  faith- 
fully discharge  the  trust  reposed  in  him,  and  obey  all  lawful 
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directions  of  the  surrogate  touching  the  trust,  and  shall  render  a 
just  and  true  account  of  all  money  and  other  property  received 
by  him,  and  of  the  application  thereof  and  of  his  guardianship, 
whenever  he  is  required  so  to  do  by  a  court  of  competent  juris- 
diction." The  bond  is  under  seal,  signed  by  the  guardian,  and  by 
John  Fahy  and  John  Kelly,  as  his  sureties.  John  Kelly  having 
died  since  this  action  was  brought,  Frank  X.  Kelly,  as  the  ad- 
ministrator of  his  estate,  has  been  duly  substituted  as  defendant. 
The  guardian  died  April  3,  1898,  and  his  wife  was  appointed 
executrix  under  his  last  will  and  testament.  A  new  general 
guardian  of  the  plaintiff  was  appointed,  and  an  accounting  was 
had  before  the  surrogate  with  the  executrix  of  the  deceased 
guardian,  resulting  in  a  decree  of  the  surrogate  finding  a  balance 
due  the  plaintiff  of  $1,685.77,  which  was  ordered  to  be  paid  over 
to  the  new  guardian.  It  now  appears  that  this  balance  was  made 
up  of  two  items ;  one,  of  $970.32,  being  the  proceeds  of  the  sale 
of  the  real  estate  of  the  plaintiff  during  the  time  that  he  was  an 
infant,  and  the  other  item  being  the  proceeds  of  his  personal 
estate.  Of  the  balance  so  found  due  the  executrix  paid  over  the 
sum  of  $552.33,  without  specifying  whether  it  should  be  applied 
upon  the  proceeds  of  the  real  estate  or  of  the  personal  property 
in  her  hands,  belonging  to  the  plaintiff.  The  plaintiff,  having 
arrived  at  full  age,  brought  this  action  to  recover  the  balance 
unpaid,  amounting  to  the  sum  of  $1,133.44.  The  trial  court 
awarded  him  judgment  for  the  sum  of  $163.12,  with  interest,  as 
the  balance  of  the  proceeds  of  the  personal  estate  of  the  plaintiff, 
and  refused  to  allow  him  judgment  for  the  $970.32,  which  was 
the  proceeds  of  the  sale  of  his  real  estate. 

A  number  of  questions  have  been  raised  with  reference  to  the 
jurisdiction  of  the  court,  and  the  regularity  of  the  proceeding  for 
the  sale  of  the  real  estate  of  the  plaintiff  during  the  time  that  he 
was  an  infant;  but  these  questions  have  all  been  properly  an- 
swered by  the  Appellate  Division,  and  by  the  case  of  Cole  v. 
Gourlay  (79  N.  Y.  527,  535),  and  do  not  require  further  con- 
sideration here.  There  is  but  one  question  upon  which  the 
judges  of  the  Appellate  Division  differed,  and  that  is  as  to  the 
liability  of  the  sureties  upon  the  bond  of  the  general  guardian 
for  the  proceeds  of  the  real  estate  which  was  paid  over  to  him. 
In  considering  this  question,  we  have  thought  it  advisable  to  in- 
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quire  more  fully  with  reference  to  the  nature  and  character  of  the 
proceedings  that  were  instituted  for  the  purpose  of  the  sale  of 
the  plaintiff's  real  estate.  It  appears  that  the  petition  for  such 
sale  was  addressed  to  the  County  Court  of  Monroe  county,  and 
that  it  was  signed  by  the  general  guardian.  Upoii  this  petition  a 
special  guardian  was  appointed,  and  a  reference  ordered.  The 
referee,  in  his  report  to  the  court,  found  that  the  infant  was  in 
absolute  need  of  all  of  the  proceeds  of  such  sale,  for  the  purpose 
provided  in  section  2348  of  the  Code  of  Civil  Procedure,  in  addi- 
tion to  what  he  might  earn  by  his  own  exertions.  This  repcftt 
was  confirmed,  a  sale  ordered,  and  the  proceeds,  after  deducting 
the  costs,  were  directed  to  be  turned  over  to  the  general  guardian. 
Under  this  order  the  $970.32  in  dispute  was  paid  over  to  the 
general  guardian.  Section  2348  of  the  Code  of  Civil  Procedure, 
alluded  to  in  the  r^)ort  of  the  referee,  provides,  among  other 
things,  that  the  real  estate  belonging  to  an  infant  may  be  sold  for 
the  maintenance  and  necessary  education  of  the  infant  and  his 
family.  The  order  directing  the  proceeds  of  the  sale  to  be  turned 
over  to  the  general  guardian  did  not  specify  the  purpose  for 
which  it  was  to  be  devoted,  and  did  not  require  additional  se- 
curity from  him  upon  improved  and  unincumbered  real  estate. 
We  must,  therefore,  assume  that  it  was  made  pursuant  to  the 
report  of  the  referee,  which  was  to  the  effect  that  all  of  the  pro- 
ceeds of  the  sale  were  absolutely  necessary  for  his  support  and 
maintenance,  in  addition  to  what  he  was  able  to  earn  by  his  own 
exertions,  and  which  report  the  court  confirmed.  This  is  what 
the  court  had  the  right,  in  its  discretion,  to  do.  It  is  in  accord 
with  the  general  rules  of  practice,  which  provide  that  "  no  moneys 
arising  from  the  sale  of  the  real  estate  of  an  infant  shall  be  paid 
over  to  his  general  guardian  except  so  much  thereof  or  the 
interest  or  income  from  time  to  time  as  may  be  necessary  for  his 
support  or  maintenance,  unless  such  guardian  has  previously 
given  sufficient  security  on  improved  and  unincumbered  real  estate 
to  account  to  the  infant  for  the  same  in  the  usual  form."  (Rule 
59.)  It  thus  appears  that,  where  the  interest  or  income  is  not 
sufficient  for  the  support  or  maintenance  of  the  infant,  the  pro- 
ceeds of  the  real  estate,  or  so  much  thereof  as  may  be  necessary 
for  that  purpose,  may  be  paid  over  to  the  guardian  without  addi- 
tional security.    "  From  the  time  of  the  filing  of  a  petition,  by  or 
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in  behalf  of  an  infant,  praying  for  an  order  directing  a  convey- 
ance, or  a  sale,  *  *  *  of  his  real  property,  or  of  an  interest 
in  real  property,  the  infant  is  considered  a  ward  of  the  court,  with 
respect  to  that  real  property  or  interest,  and  the  income  and  pro- 
ceeds thereof."  (Code  Civ.  Proc,  §  2360.)  "The  court  must, 
by  order,  direct  the  disposition  of  the  proceeds  of  such  a  sale, 
mortgage  or  lease.  It  must  direct  the  investment  of  any  portion 
thereof  belonging  to  the  infant  or  incompetent  person,  which  is 
not  needed  for  the  payment  of  debts,  or  the  safe-keeping,  or  the 
immediate  maintenance  and  education,  of  himself  or  his  family." 
(Code  Civ.  Proc.,  §  2361.)  The  rule  to  which  we  have  referred 
is  based  upon  these  provisions  of  the  Code.  The  court  is  required 
to  consider  the  infant  as  its  ward,  and  care  for  its  real  property, 
and,  in  case  of  a  sale,  see  to  it  that  the  proceeds  are  properly  in- 
vested, except  such  portions  thereof  as  may  be  necessary  for  the 
maintenance  and  education  of  the  infant  or  his  family,  and  such 
other  purposes  as  are  specifically  mentioned  in  the  statute.  A 
guardian  may  be  appointed  of  the  person  of  an  infant  or  of  his 
property,  or  both.  If  he  is  appointed  the  guardian  of  the  infant's 
property,  it  becomes  his  duty  to  appropriate  so  much  thereof  as 
may  be  necessary  for  his  support  and  maintenance,  and  account 
therefor  to  the  surrogate,  or  such  court  as  may  have  jurisdiction. 
It  having,  therefore,  been  determined  that  the  proceeds  derived 
from  the  sale  of  the  real  estate  were  necessary  for  the  support  and 
maintenance  of  this  infant,  it  was  entirely  proper  for  the  court 
to  turn  the  fund  over  to  his  general  guardian,  who  by  law  was 
charged  with  the  duty  of  providing  for  such  support  and  main- 
tenance. (Jessop,  Sur.  Prac,  p.  1212;  Clark  v.  Montgomery,  23 
Barb.  464;  Code  Civ.  Proc.,  §§  2746,  2846.)  The  bond  in  this 
case,  as  we  have  seen,  required  the  guardian  to  faithfully  discharge 
the  trust  reposed  in  him,  and  obey  the  lawful  directions  of  the  sur- 
rogate touching  the  trust,  and  to  render  a  just  and  true  account  of 
all  moneys  and  other  property  received  by  him.  The  sureties 
undertook  that  he  would  do  this.  The  $970.32  having  come  to 
the  hands  of  the  guardian  for  the  support  and  maintenance  of  the 
infant,  it  became  his  duty  to  account  therefor  and  pay  over  as 
directed  by  the  decree  of  the  surrogate.  Failing  to  do  this,  the 
sureties  became  liable  therefor. 
We  do  not  deem  it  necessary  at  this  time  to  determine  whether 
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the  sureties  upon  a  general  guardian's  bond  would  be  liable  in 
case  the  court  should  direct  the  payment  of  the  proceeds  arising 
from  the  sale  of  the  real  estate  of  infants  to  the  general  guardian 
for  investment,  without  additional  security.  We  will  not  antici- 
pate or  assume  that  any  court  in  this  State,  having  jurisdiction  to 
sell  the  real  estate  of  infants  and  invest  the  proceeds,  will  ever 
make  sucH  an  order,  and  thus  violate  the  provisions  of  the  Code 
and  the  express  requirements  of  the  rule  of  the  court  alluded  to. 
The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

Parker,  C3i.  J.,  and  Gray,  O'Brien,  Bartlett,  Martin,  and 
Vann,  JJ.,  concur. 
Judgment  reversed,  etc. 

On  motion  for  reargument: 

Haight,  J. —  Upon  the  argument  of  this  case  a  number  of 
questions  were  discussed  with  reference  to  the  jurisdiction  of  the 
court,  and  the  regularity  of  the  proceedings  instituted  for  the  sale 
of  the  real  estate  of  the  plaintiff  during  his  minority,  which  the 
defendants  wished  to  have  further  considered.  The  defendants, 
or  the  persons  they  represent,  were  sureties  upon  the  bond  of  the 
general  guardian  of  the  plaintiff.  As  such  they  were  not  in  any 
manner  interested  in,  or  responsible  for,  the  proceedings  that  were 
instituted  to  sell  the  plaintiff's  real  estate.  That  sale  was  con- 
ducted by  a  special  guardian  appointed  by  the  court,  and  not  by 
the  person  for  whom  the  defendants  had  become  sureties.  They 
were  not  concerned  in  the  question  of  the  jurisdiction  of  the  court, 
the  regularity  of  the  proceedings,  or  the  title  of  the  purchasers, 
and  consequently  are  not  in  a  position  to  raise  any  question  with 
reference  thereto.  The  money  was  the  proceeds  of  the  sale  of  the 
plaintiff's  real  estate.  It  was  in  the  custody  of  the  court,  in  the 
hands  of  its  duly  appointed  officer.  It  was  paid  over  to  the  de- 
fendants' principal  by  the  direction  of  the  court.  The  plaintiff, 
after  becoming  of  age,  saw  fit  to  follow  the  money  into  the  hands 
of  his  guardian,  and  by  this  action  demanded  its  payment  to  him 
by  his  sureties.    He  thereby  ratified  the  sale  as  made.     (Rhodes 
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V.  Caswell,  41  App.  Div.  229,  58  N.  Y.  Supp.  470;  Dodge  v.  St. 
John,  96  N.  Y.  260.) 

The  motion  should  be  denied,  without  costs. 

Parker,  Ch.  J.,  and  Gray,  O'Brien,  Bartlett,  Martin,  and 
Vann,  JJ.,  concur. 

Motion  denied. 


Ham  et  al.  vs.  Twombly. 

[Supreme  Judicial   G>urt   of  Massachusetts,   Middlesex,  Apr.  2,   1902; 

63  N.  E.  336.] 

Wills  —  Trusts  —  Illegality  —  Devise  in  Remainder. 

Defendant  claimed  under  a  will  giving  property  to  a  son  in  trust,  in  his 
discretion,  to  pay  the  income  to  defendant  On  the  son's  death  the 
trust  property  was  to  descend  to  defendant,  otherwise  the  trust  was 
to  continue  for  such  time  as  the  son  continued  the  husband  of  H., 
but  the  trust  was  not  to  continue  for  more  than  ten  years  after  the 
son  ceased  to  be  the  husband  of  H.,  by  reason  of  death  or  divorce. 
The  son  died  while  the  husband  of  H.  Held,  that  as  there  was  no 
trust  accompanying,  or  intended  to  accompany,  the  devise  in  re- 
mainder, any  illegality  in  the  original  trust  ended  with  the  son's 
death,  and  evidence  that  the  trust  was  founded  on  an  illegal  and 
collusive  agreement  to  induce  the  son's  wife  to  procure  a  divorce  was 
not  admissible  against  defendant. 

Exceptions  from  Superior  Court,  Middlesex  county;  Fred- 
erick Lawton,  Judge. 

Writ  of  entry  by  Frank  S.  Ham  and  another  against  Jennie 
S.  Twombly.  On  the  death  of  defendant,  her  husband,  who 
was  named  as  executor  in  her  will,  was  admitted  to  defend. 
Judgment  for  defendant,  and  plaintiffs  excepted. 

Exceptions  overruled. 

The  demandant  was  a  grandson  of  the  deceased,  and  the 
tenant  a  niece.  The  tenant  claimed  under  the  sixth  clause  of 
said  Cyrus  Ham's  will,  which  gave  to  his  son  Foster  Ham  all 
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his  teal  and  personal  estate,  in  trust  to  invest  the  proceeds  of 
any  sale  as  he  might  see  fit,  and  in  his  discretion  pay  the  income 
of  the  trust  property  to  Jennie  S.  Twombly  or  not,  as  he  saw  fit. 
On  the  death  of  Foster  Ham,  the  trust  property  was  to  descend 
to  said  Jennie  S.  Twombly,  otherwise  was  to  continue  for  such 
time  as  said  Foster  Ham  should  continue  the  husband  of  Mary 
Jane  Ham,  but  the  trust  was  not  to  continue  for  more  than  ten 
years  after  said  Foster  Ham  ceased  to  be  the  husband  of  Mary 
Jane  Ham,  by  reason  of  death  or  divorce.  Foster  Ham  died 
while  husband  of  Mary  Jane  Ham,  and  tenant  took  the  property 
claiming  the  same  in  fee  and  held  it  till  her  death.  She  left 
her  real  estate  to  her  husband,  who  was  named  as  executor  of 
her  will,  and  he  was  admitted  to  defend  this  action. 

John  S.  Patton  and  Chas.  Cowley,  for  demandants. 

Nathan  D.  Pratt,  for  tenant. 

Hammond,  J. —  These  two  cases  were  argued  together.  In 
each  the  title  of  the  tenant  is  founded  upon  the  sixth  clause  of 
the  will  of  Cyrus  Ham,  who  died  seized  of  the  land  in  contro- 
versy. The  demandants  are,  respectively,  the  heir-at-law  and 
the  widow  of  the  Foster  Ham  named  in  that  clause.  It  already 
has  been  decided  that,  so  far  as  appears  upon  its  face,  the  clause 
is  valid.  (Cowley  v.  Twombly,  173  Mass.  393,  53  N.  E.  886,  46 
L.  R.  A.  164.) 

The  demandants,  however,  contend  that  it  is  invalid  because, 
as  they  allege,  there  was  an  unlawful  secret  trust.  As  to  this 
trust  they  offered  at  the  trial  "to  prove,  by  evidence  extrinsic 
to  the  will  of  Cyrus  Ham,  that  the  sixth  clause  of  said  will  was 
inserted  therein  by  the  procurement  of  his  son  Foster  Ham, 
and  that  it  was  said  Foster  Ham's  purpose  and  intention  thereby 
to  bring  about  a  final  separation  between  himself  and  his  wife, 
Mary  Jane  Ham,  and  to  induce  her,  for  a  pecuniary  considera- 
tion, to  be  paid  by  him  to  her  out  of  the  estate  mentioned  in 
said  sixth  clause,  to  procure  a  divorce  from  him,  for  the  crime 
of  adultery  committed  by  him,  and  upon  evidence  to  be  fur- 
nished by  him  and  at  his  expense,  and  that  said  Cyrus  Ham, 
when  he  executed  said  will,  knew  that  such  was  said  Foster 
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Ham's  purpose  and  intention,  and  that  such  was  also  the  pur- 
pose and  intention  of  said  Cyrus  Ham."  This  evidence  was 
excluded,  and  the  only  question  is  whether  this  was  error  pre- 
judicial to  the  demandants. 

The  position  of  the  demandants  is  that  the  purpose  of  both 
the  testator  and  his  son  Foster  was  to  induce  the  latter's  wife 
to  procure  a  divorce  by  collusive,  fraudulent,  and  corrupt 
methods;  that  such  a  purpose  is  a  fraud  upon  the  law;  that, 
unless  its  existence  can  be  shown  by  evidence  extrinsic  to  the 
will,  the  law  is  compelled  to  give  force  and  effect  to  a  fraud 
upon  itself;  that,  to  prevent  such  a  result,  such  evidence  is 
admissible;  and  that  when  the  fraud  is  thus  shown  the  estate 
of  the  devisee  is  merely  a  dry  trust,  for  the  benefit  of  the  heirs- 
at-law  or  other  persons  to  whom  the  estate  would  have  gone 
in  the  absence  of  such  a  devise. 

Undoubtedly  it  is  well  settled  that,  where  a  devise  is  upon  its 
face  absolute,  extrinsic  evidence  is  admissible  to  show  an  agree- 
ment between  the  testator  and  the  devisee  that  it  is  upon  a  secret 
trust,  and  also  the  nature  of  the  trust.  If  the  trust  is  lawful, 
then  the  devisee  holds  the  property  in  trust  in  accordance  with 
the  agreement,  but  if  it  is  unlawful,  then  he  holds  it  for  the 
benefit  of  the  heirs-at-law  or  other  persons  to  whom  the  prop- 
erty would  have  gone  in  the  absence  of  such  a  devise.  These 
principles  are  established  to  prevent  a  fraud  upon  the  testator 
and  the  objects  of  his  bounty  in  the  first  supposed  case,  and  a 
fraud  upon  him  and  the  law  in  the  second.  The  authorities  are 
numerous  and  conclusive.  The  following  are  very  instructive 
on  this  point:  Jones  v.  Bodley  (L.  R.  3  Eq.  635)  ;  Tee  v.  Ferris 
(2  Kay  &  J.  357) ;  O'Hara  v.  Dudley  (95  N.  Y.  403,  47  Am.  Rep. 
53)  ;  Trustees  v.  Ritch  (151  N.  Y.  282,  45  N.  E.  876,  37  L.  R.  A. 
305)  ;  FairchUd  v.  Edson  (154  N.  Y.  199,  48  N.  E.  541,  61  Am. 
St.  Rep.  609).  And  we  see  no  reason  why  the  same  principles 
should  not  be  applied  to  a  case  where  the  devise  is  not  absolute, 
but  upon  a  trust  which  is  inconsistent  with  the  secret  trust. 
The  validity  and  effect  of  the  devise  in  such  a  case  is  to  be  deter- 
mined by  the  nature  of  the  secret  trust,  and  not  of  the  expressed 
trust. 

It  is  to  be  observed,  however,  that  due  effect  is  to  be  given 
to  the  operation  of  the  will.    As  was  well  said  by  Vann,  J.,  in 
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Trustees  v.  Ritch  (151  N.  Y.  282,  324,  45  N.  E.  876,  887,  37  L. 
R.  A.  305)  :  "  The  trust  does  not  act  directly  upon  the  will  by 
modifying  the  gift,  for  the  law  requires  wills  to  be  wholly  in 
writing,  but  it  acts  upon  the  gift  itself  as  it  reaches  the  posses- 
sion of  the  legatee,  or  as  soon  as  he  is  entitled  to  receive  iL 
The  theory  is  that  the  will  has  full  effect  by  passing  an  absolute 
legacy  to  the  legatee,  and  that  then  equity,  in  order  to  defeat 
fraud,  raises  a  trust  in  favor  of  those  intended  to  be  benefited 
by  the  testator,  and  compels  the  legatee,  as  a  trustee  ex  maleficio, 
to  turn  over  the  gift  to  them.  The  law,  not  the  will,  fastens 
the  trust  upon  the  fund  by  requiring  the  legatee  to  act  in  ac- 
cordance with  the  instructions  of  the  testator  and  his  own  prom- 
ise. Neither  the  Statute  of  Frauds  nor  the  Statute  of  Wills 
applies,  because  the  will  takes  effect  as  written  and  proved,  but 
to  promote  justice  and  to  prevent  wrong  the  courts  compel  the 
legatee  to  dispose  of  his  gift  in  accordance  with  equity  and  good 
conscience."  Where  the  trust  is  illegal  the  same  principles 
must  be  applicable,  mutatis  mutandis,  to  the  trust  in  favor  of 
the  heir-at-law.  The  legal  estate  passes  to  the  devisee,  and  the 
rights  of  the  cestui  que  trust  are  to  be  worked  out  in  proceedings 
in  equity,  and  not  at  law. 

It  is  also  to  be  noted  that  in  this  case  the  heir-at-law,  to 
whom  as  cestui  que  trust  the  estate  would  have  gone  if  there 
had  been  no  devise,  was  Foster  Ham  himself,  the  very  person 
who  joined  with  the  testator  to  commit  a  fraud  upon  the  law. 
If,  therefore,  during  his  lifetime,  he  had  come  into  a  court  of 
equity  to  establish  a  trust  in  his  favor  as  heir-at-law,  his  first 
step  would  have  been  to  show  his  own  active  participation  in 
the  very  fraud  upon  the  law,  upon  the  existence  of  which  would 
rest  whatever  right  he  had  to  relief  in  equity.  It  is  further  to 
be  observed  that  it  is  doubtful,  to  say  the  least,  whether  the 
offer  shows  necessarily  an  illegal  agreement.  If,  as  urged  by 
the  demandants,  it  is  to  be  interpreted  as  meaning  that  it  was 
a  part  of  the  agreement  that  the  adultery  should  be  committed 
thereafter  by  Foster  so  that  his  wife  could  obtain  a  divorce,  and 
that  she  should  be  induced  to  apply  for  a  divorce  for  that  act, 
then,  of  course,  the  agreement  was  illegal.  But  if,  as  urged 
by  the  tenant,  the  proper  construction  is  that  the  agreement 
was  that  she  should  undertake  in  good  faith  to  procure  a  divorce 


HAM  ET  AL.  v.  TWOMBLY.  655 

to  which  she  was  legally  entitled  upon  the  ground  of  adultery 
already  committed  by  him,  and  that  to  prevent  unnecessary 
publicity  or  scandal  he  should  agree  with  her  as  to  the. amount 
of  alimony  and  the  expense  to  be  paid  for  witnesses  rather  than 
to  compel  her  to  resort  to  a  court  to  have  the  amount  fixed  by 
decree,  and  all  this  was  to  be  done  under  the  eye  or  with  the 
knowledge  of  the  court,  then  there  was  nothing  collusive  or 
fraudulent  about  the  suit  for  divorce,  either  in  the  cause  or  the 
manner  of  its  prosecution.  (2  Bish.,  Mar.  &  Div.,  §§  249,  252, 
and  cases  therein  cited.)  But  whether  the  remedy  in  equity  is 
exclusive,  or  whether  the  devisee  and  those  claiming  under  him 
are  barred  by  the  fact  that  he  was  the  heir-at-law,  or  whether 
the  offer  of  proof,  as  properly  construed,  is  sufficient  to  war- 
rant the  finding  of  an  illegal  agreement,  it  is  not  necessary  to 
decide,  because,  even  if  all  these  be  assumed  in  favor  of  the 
demandants,  there  still  remains  one  fatal  defect  in  their  case. 

The  legal  effect  of  the  language  of  the  will  is  that  Foster  Ham 
shall  hold  certain  property,  including  the  land  in  controversy, 
in  trust  until  the  death  or  divorce  of  his  wife.  Upon  such  death 
or  divorce  he  may,  and  within  ten  years  thereafter  he  must, 
terminate  the  trust.  During  the  existence  of  the  trust  he  may, 
at  his  discretion,  pay  to  Jennie  S.  Twombly  such  part  of  the 
income  as  he  sees  fit,  and  upon  the  termination  of  the  trust 
during  his  life  he  is  to  become  the  absolute  owner  of  all  tho 
property  then  remaining.  If  he  dies  before  the  death  or  divorce 
of  his  wife,  then  the  trust  ceases,  and  the  whole  fund  goes 
absolutely  to  Mrs.  Twombly.  He  died  before  either  the  death 
or  divorce  of  his  wife,  and  Mrs.  Twombly  survived  him  and  took 
possession  of  the  property  under  the  devise  to  her. 

Even  if  the  secret  trust  was  illegal,  it  is  plain  that  the  trust 
was  to  last  only  during  the  lifetime  of  Foster,  and  the  illegality 
was  to  end  with  his  death.  Neither  the  testator  nor  the  son 
intended  that  the  devise  in  remainder  should  be  accompanied 
by  any  trust  whatever,  express  or  implied,  open  or  secret.  '  So 
far,  therefore,  as  respects  Mrs.  Twombly,  the  case  is  not  within 
the  principles  above  stated  as  to  secret  trusts.  As  between  her 
and  the  demandants,  there  is  no  such  trust  attached  to  the  de- 
vise in  remainder  upon  which  to  base  any  equitable  right.  By 
the  face  of  the  will  she  took  a  legal  estate  free  of  trust.    The 
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oflFer  of  proof  is  insufficient  to  show  a  secret  trust  as  to  her 
interest.  It  follows  that  the  measure  of  her  right  is  deter- 
mined by  the  face  of  the  will.  This  result  is  in  no  way  a  fraud 
upon  the  testator  nor  upon  the  law,  but,  on  the  contrary,  is  in 
accordance  with  his  wishes  and  is  consistent  with  law.  (See  the 
cases  above  cited.) 

We  have  not  considered  the  exception  to  the  exclusion  of 
the  other  evidence  in  the  first  case,  because  it  was  waived  at  the 
argument. 

Exceptions  overruled. 


Note.— DEVISE  AS  AFFECTED  BY  SECRET  TRUST. 

(a)  General  rules  or  principles. 

(b)  As  dependent  upon  a  promise. 

(c)  Acquiescence  equivalent  of  promise. 

(d)  Illustrative  cases. 

(a)  General  rules  or  principles— The  great  current  of  English  au- 
thority during  the  last  two  centuries,  as  well  as  that  of  this  country, 
holds  that,  if  either  before  or  after  the  making  of  the  will,  the  testator 
makes  known  to  the  devisee  his  desire  that  the  property  shall  be  dis- 
posed of  in  a  certain  legal  manner  other  than  that  mentioned  in  the 
will  and  that  he  relies  upon  the  devisee  to  carry  it  into  effect;  and  the 
latter  by  any  words  or  acts  calculated  to,  and  which  he  knows  do  in 
fact,  cause  the  testator  to  believe  that  the  devisee  fully  assents  thereto, 
and  in  consequence  thereof  the  devise  is  made,  but  after  the  decease 
of  the  testator  the  devisee  refuses  to  perform  his  agreement, —  equity  will 
decree  a  trust  and  convert  the  devisee  into  a  trustee,  whether,  when  he 
gave  his  assent,  he  intended  a  fraud  or  not,  the  final  refusal  having  the 
effect  of  consummating  the  fraud.  (Gilpatrick  v.  Glidden,  8i  Me.  137, 
151,  16  Atl.  464.  [The  opinion  contains  a  valuable  review  of  the  de- 
cisions, both  English  and  American.]) 

Where  there  is  a  devise  to  trustees  upon  a  secret  understanding  that 
the  property  is  to  be  applied  to  purposes  which  the  law  forbids,  or  will 
not  allow  to  take  effect,  it  is  a  fraud  upon  the  parties  who  would  be 
entitled  upon  the  failure  of  the  illegal  gift,  and  parol  evidence  is  admis- 
sible to  prove  the  transaction.  (Robinson  v.  King,  6  Ga.  539,  550.  And 
see  Muckleston  v.  Brown,  6  Ves.  Jr.  52,  and  note  [Sumner  ed.].) 

The  enforcement  of  a  secret  trust  rests  upon  the  principle  that  other- 
wise the  devisee  would  be  guilty  of  a  fraud  in  equity.  (McCormick  v. 
Grogan,  L.  R.  4  H.  L.  82;  Dowd  v.  Tucker,  41  Conn.  197;  De  Laurencel 
V.  De  Boom,  48  Cal.  581.    And  see  Hooker  v.  Axford,  33  Mich.  453; 
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Williams  v.  Vreeland,  32  N.  J.  Eq.  734;  Church  v.  Ruland,  64  Pa.  St. 
432.) 

That  bequest  or  devise  may  be  made  subject  to  a  secret  trust,  referred 
to,  but  not  disclosed  in*  the  will.  (Crooke  v.  Brookeing,  2  Vern.  106; 
Cagney  v.  O'Brien,  83  111.  72;  Podmore  v.  Gunning,  7  Sim.  644.) 

The  law,  not  the  will,  fastens  the  trust  upon  the  fund  by  requiring 
the  legatee  to  act  in  accordance  with  the  instructions  of  the  testator  and 
his  own  promise.    (Ahrens  v.  Jones,  169  N.  Y.  555,  561,  62  N.  E.  666.) 

(b)  Ab  dependent  upon  a  promise — Testator  by  his  will,  executed 
three  months  before  his  death,  devised  all  his  real  estate,  which  included 
a  piece  of  land  of  about  one  acre,  with  an  unconsecrated  building 
thereon  licensed  by  the  bishop  for  public  worship,  to  his  wife  absolutely. 
The  devise  was  in  pursuance  of  a  secret  agreement  between  the  tes- 
tator and  his  wife,  whereby  the  latter  undertook  to  hold  the  land  and 
building,  upon  trust,  after  her  husband's  death,  to  convey  the  same  as 
and  for  a  parish  or  district  church  in  perpetuity.  Held,  that  the  secret 
trust  was  valid  and  enforceable  as  against  the  heir.  (O'Brien  v.  Tyssen, 
28  Ch.  Div.  372.) 

If  testator,  after  making  his  will  in  which  he  devises  all  his  property 
absolutely,  writes  a  letter  to  the  legatee  stating  the  trusts  upon  which 
the  testator  intended  to  devise  the  estate,  and  explaining  how  the  legatee 
was  to  execute  the  trusts,  and  the  legatee,  during  the  lifetime  of  the 
testator,  accepts  in  writing  the  terms  of  the  trust,  and  promises  to  exe- 
cute it  faithfully,  a  trust  is  created  as  expressed  in  the  letter,  and  a 
court  of  equity  will  compel  the  legatee  to  execute  it.  (De  Laurencel  v. 
De  Boom,  48  Cal.  581.) 

If  a  person  procures  an  absolute  devise  or  bequest  to  himself  by 
orally  promising  the  testator  that  he  will  convey  the  property  to  or 
hold  it  for  the  benefit  of  third  persons,  and  afterward  refuses  to  per- 
form his  promise,  a  trust  arises  out  of  the  confidence  reposed  in  him 
by  the  testator  and  of  his  own  fraud,  which  a  court  of  equity,  upon 
clear  and  satisfactory  proof  of  the  facts,  will  enforce  against  him  at 
the  suit  of  such  third  persons.    (Olliffe  v.  Wells,  130  Mass.  221,  224.) 

When  a  gift  is  made  to  A.  and  C.  as  joint  tenants  upon  an  alleged 
secret  trust,  the  authorities  have  established  a  distinction  between  those 
cases  in  which  the  will  is  made  on  the  faith  of  an  antecedent  promise 
by  A.  that  he  will  carry  out  the  testator's  wishes,  and  those  cases  in 
which  the  will  is  left  unrevoked  on  the  faith  of  a  subsequent  promise 
by  A.  In  the  former  case  the  trust  binds  both  A.  and  C.  In  the  latter 
case  A.  and  not  C.  is  bound.    (Matter  of  Stead  [1900],  i  Ch.  237.) 

Where  a  husband's  intention  of  devising  his  property  to  his  own  heirs 
was  changed  and  it  was  devised  to  his  wife  by  will  absolute  in  form  upon 
her  assurances  that  she  would  only  use  it  during  her  life  and  devise  the 
remainder  to  his  heirs,  on  a  bill  in  equity  by  the  husband's  heirs,  held, 
that  the  wife  took  the  property  charged  with  a  trust  (Gilpatrick  v. 
Glidden,  81  Me.  I37»  16  Atl.  464) 
Vol.  VII  — 42 
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There  must  be  some  promise  or  undertaking  on  the  part  of  the  dev- 
isees; where  they  knew  nothing  of  the  testator's  intention  until  after 
his  death,  a  trust  cannot  be  engrafted  upon  an  absolute  devise  in  the 
will.  (Wallgrave  v.  Tebbs,  2  K.  &  J.  313.  And  see  Russell  v.  Jackson, 
10  Hare,  204;  Matter  of  Crawshay,  43  Ch.  Div.  615;  Matter  of  Boyes,  26 
id.  531;  Schultz*s  Appeal,  80  Pa.  St.  396.)  Such  a  promise  will  be 
specifically  enforced  in  equity.  (Williams  v.  Vreeland,  32  N.  J.  Eq.  135. 
[There  is  a  valuable  note,  collecting  the  cases,  by  the  reporter.])  As 
dependent  upon  promise  of  the  devisee,  see  Dowd  v.  Tucker  (41  Conn. 

197). 

(c)  Acqnlescence  may  be  equivalent  of  promise. —  Where  a  legatee, 
even  by  silent  acquiescence,  encourages  a  testator  to  make  a  bequest  to 
him,  to  be  applied  by  him  to  the  benefit  of  others,  it  has  all  the  force 
and  effect  of  an  express  promise.  (Curdy  v.  Berton,  79  Cal.  420,  21 
Pac.  858,  citing  Will  of  O'Hara,  95  N.  Y.  403.  And  see  Brook  v.  Chap- 
pell,  34  Wis.  405.) 

(d)  UluBtrative  cases. —  A  testator  devised  residue  of  his  estate  to 
A.  **  to  distribute  the  same  in  such  manner  as  in  his  discretion  shall  ap- 
pear best  calculated  to  carry  out  wishes  which  I  have  expressed  to  him 
or  may  express  to  him."  Held,  that  the  devisee  took  no  beneficial  interest ; 
that  the  trust  was  too  indefinite  to  be  carried  out,  and  could  not  be 
established  as  against  the  heirs  or  next  of  kin  of  testator  by  evidence  of 
oral  communications  made  to  A.  by  the  testator,  whether  before  or  after 
the  execution  of  the  will;  that  the  heirs  or  next  of  kin  took  by  way  of 
resulting  trust    (Oliffe  v.  Wells,  130  Mass.  221.) 

A  letter,  the  existence  of  which  was  made  known  to  the  devisee,  but 
not  its  contents,  and  which  committed  the  disposition  of  the  property 
to  the  discretion  of  the  devisee,  cannot  be  made  the  basis  of  a  binding 
trust.     (McCormick  v.  Grogan,  L.  R.  4  H.  L.  82.) 

In  Matter  of  Fleetwood  (15  Ch.  Div.  594)  the  opinion  reviews  the 
English  cases  affecting  secret  trusts. 


In  re  Tobin. 

[Supreme  Court  of  Illinois,  Apr.  16,  1902;  196  111.  484,  63  N.  E.  1021.] 

Wills  —  Attesting  in  Testator's  Presence  —  Proceedings 
FOR  Probate  —  Witnesses  —  Evidence. 

1.  A  will  is  attested  in  testator's  presence,  the  table  on  which  it  is  placed 

being  in  his  light,  though  the  witnesses  stand  back  to  him,  so  that 
he  cannot  see  the  pen  or  the  hand  holding  the  pen. 

2.  Persons  who  were  present  when  the  will  was  executed  cannot  testify 

in  regard  thereto  on  proceedings  for  its  probate  opposed  by  the 
heirs;  they  being  parties  to  the  proceedings,  and  beneficiaries  and 
trustees  under  the  will. 
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3.  Under  Kurd's  Rev.  Stat.  1899,  p.  I749»  8  I3»  providing  that,  on  appeal 
to  the  Circuit  Court  from  refusal  of  probate  of  will,  proponent  may 
support  it  by  any  evidence  competent  to  establish  a  will  in  chan- 
cery, he  is  not  confined  to  the  testimony  of  the  subscribing  wit- 
nesses. 
Cartwright,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Cook  county;  E.  P.  Vail,  Judge. 

In  the  matter  of  the  estate  of  Edward  Tobin,  deceased, 
Thomas  J.  Raycroft  offered  the  will  of  deceased  for  probate, 
which  was  opposed  by  deceased's  heirs.  From  judgment  of  the 
Circuit  refusing  probate,  on  appeal  from  the  Probate  Court  also 
refusing  probate,  said  Raycroft  appeals. 

Reversed. 

Kerr  &  Kerr,  for  appellant. 

Bastrup  &  O'Neill,  for  certain  appellees. 

Carter,  J. — An  instrument  purporting  to  be  the  last  will  of 
Edward  Tobin,  deceased,  was  offered  for  probate  in  the  Pro- 
bate Court  of  Cook  county,  and  probate  was  refused.  Thomas 
J.  Raycroft,  trustee  and  executor  of  said  will,  then  appealed  to 
the  Circuit  Court,  where  a  trial  was  had  before  the  court  with- 
out a  jury,  and  probate  was  again  refused,  and  he  has  now  ap- 
pealed to  this  court. 

The  alleged  will  was  signed  by  Edward  Tobin,  February  2, 
1900,  in  a  room  in  the  Mercy  Hospital,  Chicago,  and  was  wit- 
nessed by  Katherine  Sicklesteel,  Achilles  Davis,  and  Joseph  V, 
Mukautz.  The  contestants  contend,  and  the  Circuit  Court 
seems  to  have  been  of  the  opinion,  that  the  will  was  not  attested 
in  the  presence  of  the  testator.  Tobin  was  sick  in  bed  at  the 
time  of  the  execution  of  the  will.  The  room  in  which  he  was 
lying  was  about  fifteen  feet  square,  and  contained,  besides  his 
bed,  a  couch,  a  dresser,  several  chairs,  a  small  medicine  table, 
and  another  table,  which  the  witnesses  used  while  signing  their 
names.  The  bed  was  against  the  south  wall  of  the  room, —  a 
little  east  of  the  middle, —  with  its  headboard  against  the  wall. 
The  table  used  for  signing  stood  toward  the  northwest  corner 
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of  the  room.  There  is  a  difference  of  opinion  among  the  wit- 
nesses as  to  its  exact  location  when  they  used  it  to  write  oc^ 
one  witness  placing  it  a  few  feet  nearer  the  bed  than  the  others ; 
but,  at  the  farthest,  it  could  not  have  been  more  than  ten  feet 
away  from  the  testator  when  the  witnesses  signed  their  names. 
There  were  present  in  the  room  the  three  attesting  witnesses 
and  Thomas  J.  Raycroft  and  Hannah  Sullivan;  the  two  latter 
being,  respectively,  a  nephew  and  niece  of  the  testator,  and 
were  named  as  trustees  in  the  will.  The  witness  Mukautz 
brought  the  draft  of  the  will  with  him  when  he  entered  the  room, 
and  Raycroft  aroused  the  testator,  who  was  sleeping.  Mukautz 
read  the  will  over  to  him,  and  at  his  request  reread  some  parts 
of  it,  and  asked  him  if  he  was  willing  that  his  nurse,  the  doctor, 
and  Mukautz  should  witness  it,  and  he  said  "  Yes."  Tobin  was 
propped  up  with  pillows.  There  were  four  or  five  pillows  back 
of  him,  and  he  was  sitting  in  the  middle  of  the  bed,  substantially 
in  an  upright  position.  The  will  was  put  on  a  book  or  board 
to  write  on,  and  Tobin  signed  his  name  to  it.  All  the  witnesses 
saw  him  sign  it.  After  he  had  signed  he  sank  back  on  the 
pillows;  but  the  pillows  were  not  taken  out,  nor  Tobin  laid 
back,  but  he  remained  in  an  upright  position  until  after  the  wit- 
nesses had  signed  and  attested  the  will.  After  the  testator  had 
signed  the  will,  Mukautz  took  it  and  laid  it  on  the  table,  upon 
which  the  witnesses  signed  it.  Mukautz  testified  that  he  drew 
the  table  out  of  the  corner  for  convenience  in  signing,  while 
the  other  two  subscribing  witnesses  testified  that  the  table  was 
not  moved.  The  three  witnesses  signed  in  the  order. named: 
First  the  nurse,  Katherine  Sicklesteel,  wrote  her  name,  standing 
in  front  of  the  table,  with  her  back  to  Tobin,  while  Dr.  Davis 
stood  to  one  side.  Then  they  exchanged  places,  and  Dr.  Davis 
signed,  with  his  back  to  the  testator,  and  then  Mukautz  signed 
in  the  same  position.  The  contention  of  appellee  is  that,  as 
the  bodies  of  the  witnesses  intercepted  the  testator's  view  of 
the  table  and  the  will,  the  act  of  attestation  was  not  done  in  his 
presence,  as  required  by  the  statute.  Dr.  Davis  and  Miss 
Sicklesteel,  two  of  the  three  subscribing  witnesses,  testified  that 
Tobin  could  not  see  the  witnesses  sign ;  that  he  could  only  see 
the  body  of  the  person  who  was  writing.  Dr.  Davis  also  said 
that  his  back  did  not  hide  the  whole  table,  but  that  the  testator 
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could  see  part  of  it, —  how  much,  he  did  not  know.  The  table 
was  two  feet  and  eight  inches  long,  one  foot  and  ten  inches  wide, 
and  two  feet  and  five  inches  high,  and  the  witnesses  were  at  the 
side  of  the  table  when  they  signed.  This  fact,  and  a  reference 
to  the  plat  introduced  in  evidence,  clearly  show  that  a  person 
sitting  up  in  the  middle  of  the  bed  could  see  the  table  in  either 
of  the  positions  the  witnesses  located  it. 

Great  stress  is  laid  by  the  contestants  on  Drury  v.  Connell 
{177  111.  43,  52  N.  E.  368),  where  it  was  said  (p.  47,  177  111.,  p. 
370,  52  N.  E.) :  "  The  purpose  of  the  statute  is  not  attained  by 
mere  ability  to  see  the  witnesses,  or  some  part  of  them,  but  the 
act  of  attestation  is  the  thing  which  must  be  in  the  presence  of 
the  testator.  In  the  case  of  Witt  v.  Gardiner  (158  111.  176,  41  N. 
E.  781,  49  Am.  St.  Rep.  150),  the  rule  as  to  what  constitutes 
the  '  presence '  of  the  testator,  within  the  meaning  of  the  stat- 
ute, was  considered  and  settled.  The  rule  as  so  determined  is 
that  'contiguity,  with  an  uninterrupted  view  between  testator 
and  subscribing  witnesses,  is  the  indispensable  element  of  the 
physical  signing  in  the  testator's  presence.'  It  is  immaterial 
that  he  does  not  see,  if  he  might  have  done  so,  but  no  mere 
contiguity  of  the  witnesses  will  be  sufficient  if  the  testator  can- 
not see  them  sign.  Nothing  will  constitute  a  *  presence,'  within 
the  meaning  of  the  statute,  unless  the  testator  can,  from  his 
actual  position,  see  the  act  of  attestation.  *  *  *  The  act 
of  attestation  must  be  performed  within  the  range  of  the  testa- 
tor's vision,  and  in  such  a  way  that  he  could  know  that  it  was 
his  will  which  was  being  attested,  and  could  see  the  act  of  sign- 
ing." In  the  case  at  bar  we  think  there  is  no  doubt  that  the 
testator  could  have  seen  the  table  and  the  witnesses  if  he  chose 
to  look,  but  he  could  not  see  the  pen  in  the  hand  of  any  witness 
tracing  the  letters  of  the  witness'  name.  He  could  see  the  wit- 
ness Mukautz  take  the  will  and  lay  it  down  on  the  table,  and 
see  each  of  the  witnesses  step  up  to  the  table  and  bend  down 
over  it  while  signing.  Whether  he  could  see  any  part  of  the 
will  while  they  were  in  the  act  of  signing  does  not  appear,  but 
he  saw,  or  could  have  seen,  Mukautz  place  the  will  on  the  table, 
and  that  there  was  no  other  paper  there,  and  could  have  seen 
the  will  itself  on  the  table,  when  his  view  was  not  obstructed 
by  the  body  of  the  witness  while  subscribing  his  name.     He 
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had  just  heard  the  will  read,  and  had  asked  the  witnesses  to  sign 
it.  The  table  was  directly,  or  nearly  so,  in  front  of  him, —  less 
than  ten  feet  away;  and  he  could  see  the  witnesses  over  the 
footboard  of  the  bed  while  they  were  in  the  act  of  signing  their 
names,  although  he  could  not  see  the  pen,  or  the  letters  traced 
by  it,  and  probably  not  the  hand  that  held  the  pen.  The  cases 
cited  above  lay  down  the  rule  by  which  the  courts  of  this  State 
should  be  guided  with  sufficient  certainty.  We  have  never  held 
that  it  is  necessary  to  a  valid  attestation  that  the  testator  must 
be  able  to  see  the  pen  and  the  letters  composing  the  witness* 
name  as  the  former  is  held  and  the  latter  are  traced  by  the  sub- 
scribing witness.  If  he  can  see  the  act  of  attestation, —  that  is, 
can  see  enough  of  the  act  of  signing  to  know  that  the  witnesses 
and  the  will  are  in  his  presence,  and  that  the  former  are  at  the 
time  signing  their  names  as  witnesses  to  his  will  in  accordance 
with  his  request, —  that  will  be  sufficient.  It  is  necessary  only 
that  the  attestation  be  done  in  his  presence,  and  that  he  be  able 
to  see  the  act.  We  are  of  the  opinion  that  the  evidence  suffi- 
ciently established  the  fact  that  the  will  was  attested  by  the 
subscribing  witnesses  in  the  presence  of  the  testator  and  at  his 
request. 

Counsel  for  appellant  complain  of  the  decision  of  the  court 
in  refusing  to  hold  as  law  in  the  decision  of  the  case  certain 
propositions  presented  on  behalf  of  the  appellant.  These 
propositions  were  mere  statements  of  facts,  and  were  not  in  the 
nature  of  propositions  of  law  at  all.  The  court  is  not  required 
to  make  a  special  finding  and  statement  of  the  facts  in  the  case, 
and  these  supposed  propositions  of  law  were  properly  refused. 

The  appellant  has  also  assigned  as  error  the  refusal  of  the 
Circuit  Court  to  allow  Thomas  J.  Raycroft  and  Hannah  Sulli- 
van, both  of  whom  were  present  when  the  will  was  executed 
and  attested,  to  testify  to  the  facts  of  such  execution  and  attesta- 
tion. They  were  parties  to  the  proceeding  for  the  probate  of 
the  will,  and  were  beneficiaries  under  it,  and  were  also  trustees 
to  carry  into  effect  its  provisions.  The  opposite  parties  were 
heirs-at-law  of  the  deceased,  and  were  contesting  the  probate 
of  the  will.  It  was,  therefore,  not  error  to  exclude  the  testi- 
mony of  these  witnesses. 

Two  of  the  three  witnesses  who  had  subscribed  their  names 
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as  witnesses  to  the  will,  certifying  that  it  was  executed  in  their 
presence  by  the  testator,  and  that  he  had  requested  them  to  sign 
as  such  witnesses,  and  that  they  had  done  so  in  his  presence, 
gave,  as  we  have  seen,  all  the  testimony  there  was  which  tended 
to  prove  that  he  could  not  see  them  sign  as  such  witnesses,  and, 
therefore,  that  it  was  not  signed  in  his  presence,  refused  to 
testify  that  they  believed  him  to  be  of  sound  mind  and  memory 
when  he  executed  the  will.  Dr.  Davis  testified  that  he  did  not 
know  what  the  testator's  mental  condition  was,  and  Katherine 
Sicklesteel  testified  that  she  did  not  believe  that  he  had  sufficient 
mental  capacity  to  understand  and  transact  ordinary  business 
affairs.  But  the  trial  was  had  in  the  Circuit  Court  on  appeal 
from  an  order  of  the  County  Court  refusing  probate  of  the 
will,  and  the  proponents  were  not  confined  to  the  testimony  of 
the  subscribing  witnesses,  but  had  the  right  to  support  the  will 
by  any  evidence  competent  to  establish  a  will  in  chancery,  under 
section  13  of  the  act  in  regard  to  wills  (Kurd's  Rev.  Stat.  1899, 
p.  1749) ;  and  the  fact  was  sufficiently  established  by  the  testi- 
mony of  other  witnesses  having  equal  opportunities  to  know  his 
mental  condition  that  he  was  at  the  time  of  sound  mind  and 
memory,  although  greatly  weakened  physically  by  sickness. 

While  we  do  not  find  that  the  trial  court  erred  in  its  holding 
upon  propositions  submitted  to  be  held  as  law  in  the  decision 
of  the  case,  still  we  are  of  the  opinion  that  the  preponderance 
of  the  evidence  in  the  case  was  in  favor  of  the  proponents  of 
the  will  upon  the  two  principal  questions  presented  to  the  court 
for  its  decision  on  the  application  for  probate, —  that  is  to  say, 
that  the  will  was  properly  attested  by  the  subscribing  witnesses 
in  the  presence  of  the  testator  and  at  his  request,  and  that  he 
was  of  sound  mind  and  memory, —  which,  in  the  absence  of  any 
evidence  of  fraud,  compulsion,  or  other  improper  conduct,  was 
sufficient  to  admit  the  will  to  probate. 

The  judgment  of  the  Circuit  Court  refusing  probate  will  be 
reversed,  and  the  cause  remanded  to  that  court,  with  directions 
to  enter  a  judgment  admitting  said  will  to  probate  as  the  last 
will  of  Edward  Tobin,  deceased. 

Reversed  and  remanded,  with  directions. 

Cartwright,  J.,  dissents. 
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Ametrano  vs.  Downs  et  al. 

[Court  of  Appeals  of  New  York,  Apr.  8, 1902;  170  N.  Y.  388,  63  N.  E.  340.I 

Wills  —  Rights    of    Devisee  —  Lands    Afterward    Con- 
demned. 

A  devisee  of  real  estate  under  a  will  made  by  the  owner  before  it  is  sold 
under  condemnation  is  not  entitled  to  the  proceeds  thereof;  it 
having  become  personal  estate  as  much  as  if  the  sale  had  been 
voluntary. 

Appeal  from  Supreme  Court,  Appellate  Division,  Second 
Department. 

Action  by  Elizabeth  F.  Ametrano,  administratrix  of  Margaret 
Shelley,  against  Henry  T.  Downs  and  others.  Judgment  for 
defendants  was  affirmed  by  the  Appellate  Division  (70  N.  Y. 
Supp.  833),  and  plaintiff  appeals. 

Affirmed. 

John  M.  Rider,  for  appellant. 

Alfred  D.  Lind  and  Joseph  Kaufmann,  for  respondents. 

Cullen,  J. —  On  August  7,  1884,  Margaret  Shelley,  now  de- 
ceased, received  by  conveyance  from  her  husband,  through  an 
intermediary,  an  undivided  one-half  in  the  premises  known  as 
No.  22  Oliver  street,  in  the  city  of  New  York.  On  March  12, 
1891,  she  executed  the  following  will:  "I,  Margaret  Shelley, 
of  the  city,  county,  and  state  of  New  York,  being  of  sound,  dis- 
posing mind  and  memory,  do  hereby  make,  publish,  and  declare 
this  to  be  my  last  will  and  testament :  First  I  order  and  direct 
my  funeral  expenses  to  be  paid  as  soon  as  shall  be  convenient 
after  my  decease.  Second.  I  give,  devise,  and  bequeath  my 
one-half  interest  in  the  building  known  as  number  twenty-two 
(22)  Oliver  street,  in  the  Fourth  ward  of  the  city  of  New  York, 
unto  my  daughter  Lizzie,  wife  of  Emanuel  Ametrano,  of  the 
city  of  Brooklyn,  county  of  Kings,  state  of  New  York,  and  to 
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her  heirs  and  assigns  forever.  I  nominate,  constitute,  and  ap- 
point Patrick  J.  Murphy,  of  the  city  of  New  York,  and  Charles 
Henry  Hawkins,  of  the  same  place,  or  either  of  them,  as  ex- 
ecutors of  this,  my  last  will  and  testament.  In  witness  whereof, 
I  have  hereunto  set  my  hand  and  seal  this  12th  day  of  March, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety- 
one."  In  1896  condemnation  proceedings  were  taken  by  the 
city  of  New  York  to  acquire  said  No.  22  Oliver  street  as  a  site 
for  the  erection  of  a  schoolhouse.  To  these  proceedings  Mar- 
garet Shelley  was  not  made  a  party.  The  net  amount  of  the 
award  after  the  satisfaction  of  the  incumbrances  on  the  prop- 
erty, amounting  to  $9,800,  was  in  February,  1897,  paid  to  her 
husband,  Michael  Shelley,  who  thereupon  deposited  one-half  of 
the  award  ($4,900)  in  the  Washington  Trust  Company  to  the 
credit  of  his  wife,  as  her  share  of  the  property.  In  1898  Mar- 
garet Shelley  drew  the  accrued  interest  on  the  deposit,  and 
$400  on  account  of  the  principal.  She  died  in  February,  1899, 
leaving  an  estate  consisting  entirely  of  personalty.  The  plain- 
tiff is  the  devisee  named  in  the  will,  as  well  as  the  administrator 
of  the  estate  of  the  deceased ;  and  in  this  action,  which  is  for  a 
settlement  of  her  accounts,  claims  that  she  is  entitled,  under  the 
will,  to  the  fund  received  by  the  testator  in  the  condemnation. 
She  has  been  defeated  in  this  claim  by  both  the  courts  below, 
and  now  appeals  to  this  court. 

The  able  opinion  of  the  learned  Appellate  Division  deals  so 
fully  with  the  question  in  dispute  that  there  remains  but  little 
to  be  added  by  us.  Had  the  deceased  voluntarily  alienated 
her  property  by  deed,  it  is  entirely  clear,  under  the  authorities 
in  this  State,  that  the  devisee  would  have  no  claim  to  the  pro- 
ceeds of  the  sale.  (Adams  v.  Winne,  7  Paige,  97 ;  Beck  v.  Mc- 
Gillis,  9  Barb.  35;  Gilbert  v.  Gilbert,  id.  532;  Vandemark  v. 
Vandemark,  26  id.  416;  Philson  v.  Moore,  23  Hun,  152; 
McNaughton  v.  McNaughton,  34  N.  Y.  201.)  "If  a  testatrix 
devises  real  estate,  and  sells  the  same  before  the  will  takes 
effect,  the  proceeds  of  the  sale  will  become  personal  estate,  and 
no  court  can  substitute  the  money  received  by  the  testatrix  for 
the  land  devised."  In  Adams  v.  Winne  (supra),  and  Beck  v. 
McGillis  (supra),  the  testator  had  taken  back  a  mortgage  on 
the  devised  land  as  security  for  the  purchase  money,  yet  it  was 
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held  that  the  devisee  was  not  entitled  to  the  mortgage.  The 
only  point  to  be  considered,  therefore,  is  whether  a  different 
rule  obtains  in  the  case  of  involuntary  alienation,  by  operation 
of  law,  from  that  which  prevails  on  a  voluntary  sale.  *  Mr.  Jar- 
man  asserts  that  the  rule  is  the  same  in  both  cases,  and  the 
English  decisions  cited  by  him  sustain  the  doctrine  of  the  text. 
Qarm.  Wills,  p.  163.)  We  see  no  such  difference  between  a 
voluntary  and  an  involuntary  sale  of  the  devised  land  as  justifies 
a  distinction  in  principle  in  the  application  of  the  rule  that, 
where  the  testator  has  parted  with  the  subject  of  the  devise,  all 
claim  of  the  devisee  is  lost.  While  there  is  no  authority  on 
the  point  in  this  State  (there  is  said  to  be  none  in  the  country), 
the  question  presented  is  not  without  analogy  in  the  rule  which 
determines  in  cases  of  intestacy  the  character  of  the  proceeds 
of  sales  by  operation  of  law,  whether  they  are  to  be  considered 
as  real  or  personal  property.  It  is  settled  by  a  number  of 
authorities  that,  if  the  sale  be  made  by  execution  or  judicial 
decree  in  the  lifetime  of  the  intestate,  the  proceeds  are  person- 
alty, and  go  to  the  next  of  kin,  while,  if  made  after  his  death, 
they  are  real  estate,  and  go  to  the  heiris-at-law  (Graham  v.  Dick- 
inson, 3  Barb.  Ch.  169;  Denham  v.  Cornell,  67  N.  Y.  556), 
except  where  the  property  belongs  to  an  infant  or  to  an  incom- 
petent person,  in  which  case  the  proceeds  retain  their  original 
character  of  realty  (Szveesy  v.  Thayer,  i  Duer,  286;  Norton  v. 
McCoy,  47  N.  Y.  21). 

It  is  urged  by  the  learned  counsel  for  the  appellant  that  the 
condemnation  proceedings  did  not  effect  the  revocation  of  the 
will,  because  there  was  no  "other  writing  of  the  testator,  de- 
claring such  revocation  or  alteration,  and  executed  with  the 
same  formalities  with  which  the  will  itself  was  required  by  law 
to  be  executed"  (2  Rev.  Stat.  64,  §  42),  nor  any  settlement, 
deed,  or  other  act  by  the  testator  (§  47).  It  may  be  conceded 
that  there  was  no  revocation  of  Mrs.  Shelley's  will,  though  I 
very  much  doubt  whether  the  deceased  was  not  devested  of 
title  by  her  own  voluntary'  act.  As  she  was  not  a  party  to  the 
condemnation  proceedings,  they  were  without  force  or  effect 
as  to  her.  If  she  lost  her  title,  it  was  because,  by  her  volun- 
tary acceptance  of  the  award,  she  estopped  herself  from  claiming 
the  property.     Be  this  as  it  may,  the  case  does  not  fall  within 


AMETRANO  v.  DOWNS  ET  AL.  667 

the  Statute  of  Wills,  A  specific  devise  or  specific  legacy  may 
not  be  revoked,  but,  unless  the*  property  devised  or  the  thing 
bequeathed  is  found  in  the  estate  of  the  testator  at  the  time  of 
his  decease,  the  will  is  necessarily  inoperative.  The  testatrix 
could  not  devise  to  the  appellant  an  undivided  half  of  the  prem- 
ises No.  22  Oliver  street,  for  she  did  not  own  it  at  her  decease ; 
and  the  question  here  presented  is  not  whether  the  devisee  shall 
receive  the  property  devised,  but  whether  she  shall  receive  the 
fund  which  proceeded  from  the  condemnation  of  that  property. 
With  this  latter  question  the  Statute  of  Wills  does  not  deal.  It 
does  not  provide  affirmatively  that  a  conveyance  or  other  dis- 
position of  bequeathed  or  devised  property  shall  render  the  will 
in  that  respect  ineffective.  It  assumes  that  principle,  and  in 
sections  45,  46,  and  47  merely  limits  the  operation  of  the  rule  by 
providing  that  in  three  cases,  to  wit,  an  executory  contract,  an 
incumbrance  or  mortgage,  and  a  conveyance  or  deed  altering 
the  testator's  estate,  but  not  wholly  devesting  his  title,  the  devise 
shall  be  revoked  only  pro  tanto.  As  said  by  the  chancellor  in 
Adams  v.  IVinne  (supra),  it  left  unchanged  the  existing  law 
"  that  when  the  testator  had  converted  real  estate,  which  he  had 
devised  as  such,  into  personalty,  or  had  converted  the  subject 
of  a  specific  bequest  of  personal  property  into  real  estate,  there 
was  a  revocation  of  the  will  or  an  ademption  of  the  bequest.*' 
The  correctness  of  this  doctrine  has  never  been  challenged. 

The  judgment  appealed  from  should  be  affirmed,  with  costs 
to  both  parties  payable  out  of  the  estate. 

Bartlett,  Martin,  Vann,  and  Werner,  JJ.,  concur;  Parker, 
Ch.  J.,  and  Haight,  J.,  take  no  part. 

Judgment  affirmed. 
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Jester  et  al.  vs.  Gustin  et  al. 
[Supreme  Court  of  Indiana,  Apr.  3,  1902;  63  N.  E,  471.] 

Bequest  of  Debt  —  Right  to  Recover  —  Pleading  —  Action 
BY  Devisee  —  Instruments  Attached  to  Pleadings  — 
Necessity  —  Executors  and  Administrators. 

1.  Where  a  debt,  not  payable  till  the  death  of  the  creditor,  is  bequeathed 

to  plaintiff,  an  action  thereon  is  not  founded  on  the  will,  so  as  to 
require  the  will,  or  a  copy  thereof,  to  be  filed  with  the  complaint, 
under  Burns'  Rev.  Stat.  1901,  §  365  (Rev.  Stat.  1881,  §  362;  Horner's 
Rev.  Stat.  1901,  §  362),  providing  that  written  instruments  on  which 
a  pleading  is  based  shall  be  filed  therewith. 

2.  Where  a  husband  devises  property  to  his  wife  for  life,  and  directs  the 

disposition  of  the  portion  remaining  at  her  death,  the  portion  so 
remaining  at  her  death  is  a  part  of  his  estate,  and  not  subject  to 
the  control  of  her  administrator. 

3.  Where  a  debt,  not  payable  till  the  creditor's  death,  is  bequeathed  to 

plaintiff,  the  latter,  after  the  death  of  the  creditor  and  the  settle- 
ment of  his  estate  and  payment  of  his  debts,  may  maintain  an 
action  thereon. 

Appeal  from  Superior  Court,  Madison  county;  H.  C.  Ryan, 
Judge. 

Action  by  Mahlon  Gustin  and  others  against  John  M.  Jester 
and  others.  Judgment  was  rendered  for  plaintiffs,  and  a  new 
trial  denied,  and  defendants  appealed  to  the  Appellate  Court, 
from  which  the  cause  was  transferred  to  the  Supreme  Court 
under  Burns'  Rev.  Stat.,  1901,  §  1337U  (Acts  1901,  p.  590). 

Affirmed. 

Goodykoonts,  Ballard  &  Campbell,  for  appellants. 

/.  C.  Shuman  and  Wood  &  Ellis,  for  appellees. 

Monks,  J. — Appellees  brought  this  action  against  appellants 
to  recover  their  share  of  the  purchase  money  for  real  estate 
conveyed  to  appellants  by  John  Richardson  and  wife.  The  cause 
was  tried  by  a  jury,  and  a  verdict  returned  in  favor  of  appellees. 


JESTER  ET  AL.  v.  GUSTIN  ET  AL.  669 

and  over  a  motion  for  a  new  trial  judgment  was  rendered  against 
appellants.  The  errors  assigned  and  not  waived  call  in  question 
the  sufficiency  of  the  complaint,  and  the  action  of  the  court  in 
overruling  appellants'  motion  for  a  new  trial.  Appellants  con- 
cede that  the  paragraphs  are  substantially  the  same,  except  that 
the  second  paragraph  seeks  to  enforce  a  vendor's  lien  against 
the  real  estate  sold  and  conveyed  to  appellants  by  Richardson 
and  wife.  Under  this  concession,  we  will  consider  the  suffi- 
ciency of  the  second  paragraph  only. 

It  is  alleged  in  the  second  paragraph  that  in  1872  John  Rich- 
ardson and  Ruth,  his  wife,  sold  and  conveyed  forty-five  acres  of 
land  in  Madison  county  to  appellants  John  M.  Jester  and  Emiline 
Jester,  his  wife,  for  the  sum  of  $2,500.  That  afterward  said 
Richardson  and  wife  sold  and  conveyed  to  appellant  John  M. 
Jester  thirty-five  acres  of  land  in  said  county  for  $1,500.  That 
it  was  agreed  that  no  part  of  the  purchase  money  for  said  land 
should  be  paid  until  after  the  death  of  the  grantors,  and  said 
purchase  money  was  to  draw  interest  at  the  rate  of  6  per  cent, 
per  annum  until  paid.  In  1888  skid  Richardson  died  testate  in 
Madison  county,  Ind.  Said  will  was  duly  admitted  to  probate 
in  said  county.  By  the  terms  of  his  will  he  gave  his  widow, 
Ruth  Richardson,  who  survived  him,  all  of  his  property  during 
life,  and  provided  that  she  should  have  "  no  power  to  dispose 
of,  give,  or  alienate  the  same  in  any  way  beyond  what  was  neces- 
sary for  her  comfortable  support,"  and  that  at  her  death  what- 
ever remained  of  his  estate  should  go,  one-third  to  appellant 
Emiline  Jester,  one-third  to  Caroline  O'Bryant,  daughters  of 
said  testator,  and  one-third  to  appellees,  his  grandchildren,  who 
were  the  children  of  his  deceased  daughter,  L.  D.  Gustin.  On 
January  7,  1889,  appellant  John  M.  Jester  was  appointed  admin- 
istrator with  the  will  annexed  of  the  estate  of  John  Richardson, 
and  paid  all  the  debts  and  liabilities  of  the  estate,  and  on  the 
28th  day  of  March,  1892,  was  discharged  from  his  trust ;  but  the 
consideration  for  said  real  estate  and  interest  thereon  remained 
unpaid  in  the  hands  of  appellants.  That  in  1897  said  Ruth  Rich- 
ardson died  intestate,  and  her  estate  has  been  fully  settled  up. 
That  before  the  death  of  said  Ruth  Richardson  appellants  settled 
with  and  paid  Caroline  O'Bryant  her  one-third  of  the  purchase 
money  for  said  land,  and  also  settled  with  and  paid  Emiline 
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Jester  for  her  one-third  of  said  purchase  money,  when  the  will 
provided  that  said  legatees  should  not  be  paid  until  after  the 
death  of  said  Ruth.  That  at  the  death  of  said  Ruth  Richardson, 
and  after  her  estate  was  fully  settled,  there  was  left  in  the  hands 
of  said  appellants  the  one-third  part  of  said  purchase  money, 
with  the  interest  thereon,  but  appellants  have  failed  and  refused 
to  pay  or  account  for  the  same  to  appellees,  although  often  re- 
quested so  to  do.  That  there  is  now  due  and  unpaid  to  appellees, 
principal  and  interest,  as  their  one-third  share  of  said  purchase 
money,  the  sum  of  $2,500.  Prayer  for  personal  judgment 
against  appellants,  and  that  the  same  be  declared  a  lien  on  the 
real  estate,  which  is  described  in  the  complaint. 

The  first  objection  to  the  complaint  is  that  it  is  insufficient, 
for  the  reason  that  the  will  of  John  Richardson  was  not  filed 
with  and  made  a  part  thereof,  as  provided  in  §  365,  Burns'  Rev. 
Stat.  1901  (§  362,  Rev.  Stat.  1881 ;  §  362,  Homer's  Rev.  Stat. 
1901).  The  foundation  of  this  action  is  the  oral  promise  on  the 
part  of  appellants  to  pay  John  Richardson  the  contract  price  for 
said  real  estate  after  the  death  of  said  Richardson,  with  6  per 
cent,  interest.  If  that  contract  had  been  in  writing,  under  sec- 
tion 365  (362),  supra,  the  same  should  have  been  filed  with  and 
made  a  part  of  the  complaint.  When  the  maker  of  a  promissory 
note  is  sued  thereon  by  the  indorsee,  it  is  not  necessary  to  make 
such  indorsement  a  part  of  the  complaint  by  filing  a  copy  thereof 
with  the  complaint,  or  in  any  other  manner.  (Short  v.  Kerns, 
95  Ind.  431;  Treadzvay  v.  Cobb,  18  id.  36;  Tiltnan  v.  Harter, 
38  id.  I ;  Keller  v.  Williams,  49  id.  504 ;  Kline  v.  Spahr,  56 
id.  296.)  So,  here,  appellees  claim  title  or  right  to  recover  on 
said  oral  contract  of  appellants  with  Richardson,  under  the  will 
of  said  Richardson,  as  his  residuary  legatees.  Said  will  is  not, 
therefore,  the  foundation  of  the  action,  and  within  the  meaning 
of  section  365  (362),  supra.  As  well  claim,  in  actions  involving 
title  to  real  estate  or  personal  property,  or  for  partition  of  real 
estate,  when  title  thereto  is  claimed  under  a  deed,  or  will,  or 
other  writing,  that  a  copy  of  the  same  must  be  filed  with  and 
made  a  part  of  the  complaint.  It  is  well  settled  that  it  is  not 
necessary  to  the  sufficiency  of  a  pleading  in  such  actions  that  a 
copy  of  the  will,  deed,  or  other  instrument  under  which  title  is 
claimed  be  made  a  part  thereof.    Such  instruments  may  be  evi- 
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dence  of  title,  but  they  are  not  the  foundation  of  the  action  or 
defense.  (Black  v.  Richards,  95  Ind.  184 ;  Whipple  v.  Shewalter, 
91  id.  114;  Boyd  v.  Olvey,  82  id.  294;  Ragsdale  v.  Parrish,  74  id. 
191 ;  Schorl  v.  Stephens,  62  id.  441,  449;  Noble  v.  McGinnis,  55 
id.  528,  534.) 

It  is  next  claimed  by  appellants  that  under  no  circumstances 
can  appellees,  as  legatees  under  the  will  of  John  Richardson, 
sue  and  recover  from  them  what  they  may  owe  the  estate  of 
said  John  Richardson  for  the  unpaid  purchase  money  of  said 
real  estate.  The  demurrer  to  the  complaint  for  want  of  facts 
admits  that  the  will  of  John  Richardson  gave  appellees  the  one- 
third,  and  appellant  Emiline  Jester  one-third,  and  Caroline 
O'Bryant  the  other  one-third,  of  all  his  property  remaining  at 
the  death  of  his  wife,  Ruth  Richardson ;  that  appellant  was  ap- 
pointed administrator  with  the  will  annexed  of  the  estate  of  John 
Richardson  in  1889;  that  he  paid  all  the  indebtedness  of  said 
estate,  and,  upon  filing  an  account  and  settlement  of  such  dis- 
bursements, he  was  in  1892  discharged  from  his  trust  as  such 
administrator;  that  after  said  accounting  said  purchase  money 
and  interest  were  unpaid,  and  Ruth  Richardson  was  entitled  to 
the  income  thereof  during  her  natural  life,  and  also  had  the 
right  to  use  so  much  of  the  principal  as  was  necessary  for  her 
comfortable  support;  that  before  the  death  of  said  Ruth  appel- 
lants had  settled  with  and  paid  to  Emiline  Jester  and  Caroline 
O'Bryant,  two  of  the  residuary  legatees  under  said  will,  their 
share  as  such  legatees;  that  at  the  death  of  said  Ruth  there 
remained  $2,500  of  the  purchase  money  of  said  real  estate  and 
the  interest  thereon,  due  and  unpaid,  which  appellees  were 
entitled  to  recover  from  appellants.  The  estate  of  John  Rich- 
ardson, willed  to  his  widow  during  her  life,  and  not  disposed  of 
for  her  comfortable  support  at  her  death,  remained  a  part  of  the 
estate  of  John  Richardson,  and  was  to  be  distributed  to  his 
residuary  legatees  under  his  will.  Her  administrator  had  no 
authority  or  control  over  the  same.  At  the  time  this  action  was 
commenced,  there  were  no  debts  against  the  estate  of  John 
Richardson;  nor  was  there  any  administrator,  executor,  cred- 
itor, legatee,  widow,  or  other  person,  except  appellees,  entitled 
to  recover  any  of  said  purchase  money.  This  brings  the  case 
clearly  within  the  rule  declared  in  Magel  v.  Milligan  (150  Ind. 
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582,  585,  586,  50  N.  E.  564,  65  Am.  St.  Rep.  382).  (See  also 
Jewell  V.  Gaylor,  157  Ind.  — ,  60  N.  E.  1083;  Robertson  v.  Rob- 
ertson, 120  Ind.  333,  22  N.  E.  310;  18  Am.  &  Eng.  Encyc.  of  Law 
[2d  ed.],  800-801.)  In  Holland  v.  Holland  (131  Ind.  196,  199, 
30  N.  E.  1075),  cited  by  appellants,  there  was  no  allegation  that 
there  was  no  executor,  nor  that  the  debts  of  the  estate  had  been 
paid.  Said  case  is  not,  therefore,  in  point  here.  The  complaint 
was  sufficient,  therefore,  to  withstand  a  demurrer  for  want  of 
facts. 

It  is  insisted  that  the  damages  assessed  were  excessive,  and 
that  verdict  is  not  sustained  by  sufficient  evidence,  and  is  con- 
trary to  law.  After  a  careful  examination  of  the  evidence  we 
cannot  say  that  either  of  said  causes  for  a  new  trial  is  sustained 
by  the  record. 

Finding  no  available  error  in  the  record,  the  judgment  is 
affirmed. 


Flood  vs.  Kerwin  et  al, 

[Supreme  Court  of  Wisconsin,  Apr.  i,  1902;  113  Wis.  673,  89  N.  W.  845.] 

Wills  —  Execution  —  Uncertainty  —  Probate  —  Notice  — 
Affidavit  of  Publication  —  Appear  —  Findings. 

1.  Under  Rev.  Stat.  1898,  §  4173,  declaring  the  affidavit  of  the  printer 

of  a  newspaper  of  publication  of  a  notice  presumptive  evidence  of 
such  publication,  "  and  of  the  facts  stated  therein,"  a  statement 
that  the  first  insertion  was  April  30th,  and  the  last  May  4th,  of 
the  same  year,  will  control  a  statement  that  the  publication  was 
for  three  weeks. 

2.  Proceedings  admitting  a  will  to   probate,  though   without  sufficient 

notice,  are  not  without  jurisdiction  as  to  persons  appearing. 

3.  As  the  Circuit  Court,  on  an  appeal  from  judgment  admitting  a  will 

to  probate,  proceeds  as  a  court  of  equity,  its  failure  to  make  find- 
ings of  fact  does  not  require  reversal  of  its  judgment;  it  being 
supported  by  the  evidence. 

4.  In  the  absence  of  clear  proof  to  the  contrary,  it  will  be  presumed  the 

signing  of  a  will  by  testator  was  before  that  of  witnesses. 

5.  A  will  giving  to  certain  persons  a  certain  forty  acres  of  land,  or  $1,000, 

is  not  void  on  its  face  for  uncertainty. 

Appeal  from  Circuit  Court,  Green  county ;  B.  F.  Dunwiddie, 
Judge. 
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On  petition  of  Mary  Ann  Kerwin  and  others,  the  will  of 
Dennis  Kerwin  was  admitted  to  probate;  and  from  judgment 
of  the  Circuit  Court,  affirming  the  judgment  of  the  County 
Court,  Rosanna  Flood  appeals. 

Affirmed. 

It  appears  from  the  record,  and  is  undisputed:  That  March 
29,  1899,  Dennis  Kerwin  died  at  his  home,  in  the  town  of  Exeter, 
in  Green  county, —  being  at  the  time  over  eighty  years  of  age, — 
leaving  a  paper  writing  of  which  the  following  is  a  copy : 

"  State  of  Wisconsin,  County  of  Green  —  ss. :  I,  Dennis 
Kerwin,  of  the  town  of  Exeter,  being  of  sound  mind  and 
memory,  and  mindful  of  the  uncertainties  of  human  life,  do 
make,  publish,  and  declare  this  my  last  will  and  testament,  in 
manner  following:  To  my  daughters  Lizzie  and  Mary  Ann  I 
give,  grant,  devise,  bequeath  40  acres  of  land,  to  be  divided 
between  them,  situated  on  Sec.  12,  town  4,  range  8,  or  (1,000) 
one  thousand  dollars.    Dennis  Kerwin.     [Seal.] 

"  Signed  before  me  this  3rd  day  of  March,  A.  D.  1890.  M.  F. 
Welch,  Justice  of  the  Peace. 

"  I  have  made  my  will,  but  the  above  I  certify  to  be  my  last 
will,  which  I  now  sign  before  witnesses.  Dennis  Kerwin.  Wit- 
nesses: Mathew  Kennedy,  Michael  Francis  Welch.  Dated 
this  17th  day  of  March,  1899." 

That  April  14,  1899,  his  daughter  Miss  Mary  Ann  Kerwin, 
of  the  same  town,  presented  to  the  County  Court  a  petition 
setting  forth  such  death,  paper  writing,  and  relationship,  and 
that  the  deceased  had  left  real  estate  in  Green  county  of  the 
value  of  $800,  and  personal  estate  of  the  value  of  $100,  and 
naming  eight  heirs-at-law  of  the  deceased,  all  of  whom  were  of 
age,  to  wit,  the  petitioner  and  three  others,  residing  in  the  town 
of  Exeter,  two  in  Dane  county,  and  one  (James  Kerwin)  in 
California,  and  another  (Mrs.  Rosanna  Flood)  residing  at 
Omaha,  Neb.  The  petition  prayed  that  the  paper-writing  men- 
tioned be  admitted  to  probate  as  the  last  will  and  testament  of 
the  deceased,  and  that  his  estate  be  settled  and  administered 
according  to  law,  and  was  verified  before  a  notary  public  by 
Mary  Ann  Kerwin,  who  signed  the  jurat,  but  failed  otherwise 
to  sign  the  petition.  April  14,  1899,  the  County  Court  made  an 
order  reciting  such  death  and  petition,  and  ordered  that  the 
Vol.  VII  — 43 
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matters  therein  be  heard,  and  proofs  of  the  last  will  and  testa- 
ment be  taken,  at  the  regular  term  of  the  court  on  the  first 
Tuesday  of  June,  1899,  when  all  concerned  might  appear  and 
contest  the  probate  of  the  will,  and  that  notice  of  the  time  and 
place  so  appointed  be  given  by  publication  thereof  three  weeks, 
successively,  previous  to  the  time  so  appoiiTted,  in  the  Weekly 
Times,  a  newspaper  published  in  Green  county.  An  affidavit 
of  the  printer  of  that  paper,  with  such  notice  annexed,  sub- 
scribed and  sworn  to  before  the  county  judge  June  20,  1899,  is 
to  the  effect  that  such  notice  had  been  published  in  that  paper 
once  in  each  week  for  three  weeks,  successively;  "that  the 
first  insertion  thereof  was  on  the  30th  day  of  April,  1899,  and  the 
last  insertion  thereof  was  on  the  4th  day  of  May,  1899."  The 
hearing  of  such  matter,  the  court  having  been  adjourned  and 
continued  by  the  court  from  June  5  to  June  20,  1899,  was  then 
had,  and  judgment  therein  entered  on  that  day  reciting  such 
petition,  the  order  and  notice,  and  proof  of  the  same,  and  that 
no  person  had  appeared  to  contest  the  will,  and  that  the  same 
had  been  duly  proved  by  one  of  the  subscribing  witnesses ;  and 
it  was  thereupon  ordered  by  the  County  Court  that  such  written 
instrument  be,  and  the  same  was  thereby,  admitted  to  probate 
and  allowed  as  and  for  the  last  will  and  testament  of  the  de- 
ceased ;  and  it  was  therein  further  ordered  that  letters  of  admin- 
istration, with  the  will  annexed,  be  granted  to  Mary  Ann  Ker- 
win,  upon  the  giving  and  approval  of  a  bond  as  required  by  law, 
in  the  sum  of  $500.  Upon  the  verified  petition  of  Rosanna 
Flood  and  other  affidavits,  and  due  notice  and  hearing,  it  was 
ordered  by  the  Circuit  Court,  July  7,  1900,  that  the  time  for 
appealing  from  the  order  of  the  County  Court  of  June  20,  1899, 
admitting  the  paper-writing  to  probate,  be,  and  the  same  was 
thereby,  extended  until  August  20,  1900.  In  pursuance  of  such 
order,  Rosanna  Flood  duly  appealed  to  the  Circuit  Court  for 
Green  county  from  the  order  and  judgment  of  the  County  Court 
so  admitting  the  written  instrument  to  probate,  August  2,  1900, 
and  gave  the  requisite  security  thereon.  A  trial  having  been 
had  in  the  Circuit  Court,  and  after  hearing  the  proofs  and  argu- 
ments of  counsel,  it  was  ordered,  adjudged,  and  determined,  in 
eflFect,  that  the  order  and  judgment  admitting  to  probate  the 
paper-writing  in  question  be,  and  the  same  was  thereby,  affirmed, 
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without  prejudice  as  to  appellant's  right  to  have  the  will  con- 
strued,—  that  not  having  been  passed  upon  on  this  appeal, — 
with  a  further  adjudication  as  to  costs  and  the  remittitur.  From 
that  judgment  Rosanha  Flood  brings  this  appeal. 

/.  /.  Cunningham  (C.  E.  Pierce,  of  counsel),  for  appellant. 

/.  L.  Sherman  and  Collin  W.  Wright,  for  respondents. 

Cassoday,  Ch.  J.  (after  stating  the  facts). —  It  is  claimed  that 
the  County  Court  acquired  no  jurisdiction  to  admit  the  paper 
writing  in  question  to  probate,  for  want  of  the  requisite  notice 
to  the  heirs-at-law.  The  statute  provides  that  notice  of  the  time 
and  place  of  proving  the  will  "  be  given  by  personal  service  on 
all  persons  interested  at  least  ten  days  before  the  time  appointed 
or  by  publication  in  a  newspaper  as  provided  in  section  4045, 
at  least  three  weeks  successively  previous  to  said  time ;  and  no 
will  shall  be  proved  until  notice  shall  be  given  as  herein  pro- 
vided." (§§  3787,  3805,  Rev.  Stat.  1898.)  The  only  notice 
here  claimed  to  have  been  given  is  by  such  publication.  The 
section  therein  referred  to  prescribes  the  manner  of  designating 
the  newspaper  in  which  such  notice  is  to  be  published.  Another 
section  of  the  statute  provides  that  "  the  affidavit  of  the  printer 
or  foreman  of  such  printer  of  any  newspaper  in  the  State  of  the 
publication  of  any  notice  or  advertisement  required  to  be  pub- 
lished in  pursuance  of  any  law  of  the  State  shall  be  received  in 
all  cases  as  presumptive  evidence  of  such  publication  and  of 
the  facts  stated  therein."  (§  4173,  Rev.  Stat.  1898.)  There 
are  other  sections  of  the  statutes  requiring  the  affidavit  of  the 
printer,  or  his  foreman  or  principal  clerk,  to  prove  publication 
of  notice  or  summons  in  judicial  proceedings,  and  in  one  of 
these  he  is  required  to  specify  "  the  date  of  the  first  and  last 
publication."  (§  4174,  and  subd.  4  of  §  2642,  Rev.  Stat. 
1898.)  Counsel -for  the  respondent  contends  that  the  state- 
ment in  the  printer's  affidavit  to  the  effect  that  the  first  in- 
sertion of  the  notice  in  the  paper  was  April  30,  1899,  ^^^  the 
last  May  4,  1899,  should  be  rejected;  but,  as  indicated,  the  affi- 
davit is  "  presumptive  evidence  of  such  publication  and  of  the 
facts  stated  therein."  We  are  not  aware  of  any  rule  of  law  au- 
thorizing such  rejection  of  specific  facts  merely  because  they  are 
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repugnant  to  a  more  general  statement.  While  the  affidavit  of 
the  printer  was  insufficient  to  give  jurisdiction  over  the  several 
heirs-at-law,  yet  it  does  not  follow  that  the  judgment  should  be 
reversed  on  that  ground. 

2.  The  case  is  quite  similar,  in  the  particular  mentioned,  to 
O'Dell  V.  Rogers  (44  Wis.  136).  In  that  case  it  was  held  that 
"where  the  proper  County  Court,  after  a  hearing  at  the  time 
and  place  duly  appointed  therefor,  has  admitted  a  will  to  probate, 
issued  letters  testamentary  to  the  persons  named  in  it  as  execu- 
tors, etc.,  the  proceedings,  while  invalid  as  to  persons  not  duly 
notified  who  did  not  appear  or  assent  to  th6m,  and  have  done 
no  acts  of  ratification,  are  valid  as  to  all  who  were  duly  notified, 
or  who  appeared  or  assented  to  them."  (Mohr  v.  Porter,  51 
Wis.  494,  8  N.  W.  364;  Melms  v.  Pfister,  59  Wis.  190,  191,  18 
N.  W.  255 ;  Hemingway  v.  Reynolds,  98  Wis.  501,  74  N.  W.  350; 
Kruczinski  v.  Neuendorf,  99  Wis.  264,  74  N.  W.  974;  S.  C,  99 
Wis.  271,  74  N.  W.  1 1 19;  Hubbard  v.  Railway  Co.,  104  Wis.  160, 
165,  80  N.  W.  454,  76  Am.  St.  Rep.  855.  See  the  statute, 
§  2443,  Rev.  Stat.  1898.)  We  must  hold  that  the  court  had 
jurisdiction  as  to  such  parties  as  appeared  in  the  case,  including 
the  appellant.  But  to  avoid  future  litigation,  the  records  of  the 
County  Court  should  show  jurisdiction  of  all  the  heirs-at-law  be- 
fore the  administration  of  the  estate. 

3.  Error  is  assigned  because  the  Circuit  Court  failed  to  make 
findings.  This  court  has  repeatedly  held  that  in  equity  cases  the 
mere  absence  of  findings  of  fact  does  not,  of  itself,  necessitate  a 
reversal,  if  the  evidence  supports  the  judgment.  (Disch  v.  Timm, 
lOi  Wis.  189,  77  N.  W.  196,  and  cases  there  cited ;  In  re  Callahan, 
102  Wis.  561,  78  N.  W.  750.)  So  this  court  has  repeatedly  held 
that,  on  an  appeal  from  an  order  or  judgment  admitting  or  re- 
fusing to  admit  a  will  to  probate,  the  Circuit  Court  proceeded 
as  a  court  of  equity.  (Bryant  v.  Pierce,  95  Wis.  338,  70  N.  W. 
297,  and  cases  there  cited.) 

4.  It  it  claimed  that  the  paper  in  question  was  not  executed 
as  the  law  requires  that  a  will  should  be  executed.  This  is  put 
upon  the  ground  that  one  of  the  subscribing  witnesses  (Ken- 
nedy) testified  that  he  signed  before  the  testator.  But  the  other 
subscribing  witness  (Welch)  testified  that  he  drew  both  papers ; 
that  the  first  was  signed  by  Dennis  Kerwin  in  1890,  and  the 
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other  in  1899;  ^^at,  after  he  wrote  the  second  paper,  Dennis 
Kerwin  got  up  and  signed  it,  and  then  asked  him  (Welch)  to 
sign  it ;  and  that  he  (Welch),  then  said,  "  Let  Mr.  Kennedy  sign 
It  first  ;'*  and  that  Mr.  Kennedy  signed  it,  and  then  he  (Welch) 
signed  it.  The  paper  corroborates  Welch,  wherein  it  states, 
"  which  I  now  sign  before  witnesses,"  followed  by  the  name  of 
Dennis  Kerwin,  with  the  witnesses  below.  Besides,  it  is  undis- 
puted that  the  first  paper,  which  is  claimed  to  be  the  will,  was 
signed  and  sealed  by  Dennis  Kerwin  prior  to  the  time  when 
Kennedy  signed  as  a  witness.  It  is  not  essential  that  the  testa- 
tor sign  in  the  presence  of  the  witnesses,  if  he  has  in  fact  signed 
prior  to  the  time  they  do.  (White  v.  Trustees,  6  Bing.  310; 
Welch  V.  Adams,  63  N.  H,  344,  i  Atl.  i,  56  Am.  Rep.  521 ;  Hall 
V.  Hall,  17  Pick.  379;  Adams  v.  Field,  21  Vt.  256.)  "In  the 
absence  of  clear  proof  that  the  witnesses  to  a  will  signed  it  before 
the  testator  did,  it  will  be  presumed  that  the  testator  signed  it 
first."  (Allen  v.  Griffin,  69  Wis.  530,  35  N.  W.  21 ;  O'Hagan's 
Will,  73  Wis.  78,  40  N.  W.  649,  9  Am.  St.  Rep.  763.)  We  must 
hold  that  the  formal  execution  of  the  paper  was  sufficiently 
proved,  to  have  been  executed  as  a  will. 

5.  It  is  claimed  that  the  paper  writing  in  question  is  void  upon 
its  face  for  uncertainty,  and  hence  should  not  have  been  admitted 
to  probate.  This  is  put  upon  the  ground  that  the  instrument 
purports  to  give  to  the  two  daughters  therein  named  the  forty 
acres  of  land  therein  described,  or  $1,000,  but  fails  to  positively 
state  which.  By  the  statutes  of  this  State  "the  probate  of  a 
will  of  real  or  personal  estate  "  is  "  conclusive  as  to  its  due 
execution."  (§  2294,  Rev.  Stat.  1898;  In  re  Valentine's 
Will,  93  Wis.  50,  67  N.  W.  12.)  As  indicated,  the  evidence  is 
sufficient  to  prove  the  formal  execution  of  the  paper  as  a  will. 
The  question  recurs  whether  it  is  a  will.  It  certainly  purports 
to  dispose  of  property  of  the  testator  after  his  death.  There 
can  be  no  uncertainty  as  to  the  objects  of  his  gift  being  the  two 
daughters  named,  and  hence  we  are  not  aided  by  the  citation  in 
2  Underh.  Wills  (§  905).  Under  the  section  of  the  statute  cited, 
a  will  is  not  effectual  to  pass  title  to  any  property  until  it  has 
been  "  duly  proved  and  allowed  in  the  County  Court."  (Id.) 
But  when  so  admitted  to  probate  it  relates  back  to  the  time  of 
the  death  of  the  testator,  and  is  to  be  treated  as  speaking  from 
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that  moment.  (Bridge  v.  Ward,  35  Wis.  687;  Scott  v.  West, 
63  id.  552,  24  N.  W.  161,  25  id.  18;  Prickett  v.  Muck,  74 
Wis.  205,  42  N.  W.  256;  Graves  v.  Mitchell,  90  Wis.  314,  63 
N.  W.  271 ;  Hall  v.  Hall,  98  Wis.  193,  201,  73  N.  W.  1000 ;  Patton 
V.  Ltidington,  103  Wis.  639,  79  N.  W.  1073,  74  Am.  St.  Rep.  910; 
Jochem  v.  Butcher,  104  Wis.  611,  614,  80  N.  W.  949.)  As  indi- 
cated, the  testator's  death  occurred  March  29,  1899,— nine  years 
after  the  paper  in  question  was  written.  When  the  court  comes 
to  construe  the  will,  which  has  not  yet  been  attempted,  but  has 
been  expressly  reserved,  it  may  be  necessary  to  show  what  prop- 
erty, if  any,  the  testator  left  at  the  time  of  his  death,  in  order  to 
determine  whether  any  of  it  passed  by  the  will  to  the  two 
daughters  named.  "  The  admissibility  of  parol  evidence  to  iden- 
tify the  subject-matter  of  a  legacy  or  devise  "  is  undoubted. 
(2  Underh.  Wills,  §  911.)  Thus  it  has  been  held  in  the  Supreme 
Court  of  the  United  States  that :  "A  latent  ambiguity  in  a  will 
which  may  be  removed  by  extrinsic  evidence  may  arise  (i)  either 
when  it  names  a  person  as  the  object  of  a  gift,  or  a  thing  as  the 
subject  of  it,  and  there  are  two  persons  or  things  that  answer 
such  name  or  description ;  or  (2)  when  the  will  contains  a  mis- 
description of  the  object  or  subject,  as  where  there  is  no  such 
person  or  thing  in  existence,  the  person  is  not  the  one  intended, 
or  the  thing  does  not  belong  to  the  testator.  When  a  careful 
study  of  the  testator  s  language,  applied  to  the  circumstances 
by  which  he  was  surrounded,  discloses  an  inadvertency  or  mis- 
take in  a  description  of  persons  or  things  in  a  will,  which  can 
be  corrected  without  adding  to  the  testator's  language,  and  thus 
make  a  different  will  from  that  left  by  him,  the  correction  should 
be  made."  {Patch  v.  White,  117  U.  S.  210,  6  Sup.  Ct.  710,  29 
L.  Ed.  860.)  Such  parol  evidence  may  do  away  with  all  possible 
doubt.  It  is  laid  down  as  a  legal  maxim  that,  "  where  two 
clauses  in  a  will  are  repugnant  one  to  the  other,  the  last  in  order 
shall  prevail."  (Whart.  Leg.  Max.  p.  65,  No.  25.)  It  fs  there 
said,  however,  that  such  maxim  should  be  received  with  some 
caution,  and  "that  two  apparently  contradictory  clauses  will, 
if  possible,  be  reconciled  so  as  to  carry  out  the  intention  of  the 
testator,  and  so  as  not  to  reject  either;  such  contradiction  or 
apparent  contradiction  consisting  most  frequently  in  words  only, 
and  not  in  intention.     But  where  there  are  two  clauses  mani- 
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festly  repugnant  to  each  other,  as  two  devises  of  the  same  thing 
to  different  persons,  then  the  maxim  holds  good,  but  not  without 
difference  of  opinion  as  to  how  the  several  devises  should  be 
made  to  operate."  Mf.  Schouler  expresses  similar  views. 
(Schouler,  Wills,  §  478.)  Among  other  things,  he  there  says 
that  "  in  various  instances  inconsistent  gifts  or  devises  have 
been  reconciled  in  construction  by  reading  the  later  one  as  re- 
ferring to  a  possible  lapse  of  the  former  one,  or  as  dependent 
upon  some  contingency  which  is  deducible  from  the  instrument 
taken  as  a  whole."  It  has  been  held  in  Massachusetts  that  "  the 
term  *  will '  includes  every  kind  of  testamentary  act  taking  effect 
from  the  mind  of  the  testator,  and  manifested  by  an  instrument 
in  writing,"  and  hence  includes  an  instrument  executed  as  a 
will  in  the  following  terms :  "  It  is  my  wish  that  the  will  that  I 
made  be  destroyed,  and  my  estate  settled  according  to  law." 
(Bayley  v.  Bailey,  5  Cush.  245.  See  also  Kelleher  v.  Kernan, 
60  Md.  440.)  So  it  has  been  recently  held  in  Michigan  that  a 
paper  executed  as  a  will,  stating  that  it  was  good  to  a  person 
therein  named,  for  the  amount  stated,  "  as  payment  for  care  and 
attendance  "  in  the  testator's  last  sickness,  to  be  collected  out 
of  his  estate  after  his  death,  provided  he  died  a  bachelor,  was 
a  will,  and  not  a  mere  admission  of  an  indebtedness.  (Ferris 
V.  Neville  [Mich.],  86  N.  W.  960,  54  L.  R.  A.  464.)  We  are  here 
only  concerned  with  the  question  whether  the  paper  is  in  fact  a 
will,  and  hence  whether  it  was  properly  admitted  to  probate.  The 
question  of  its  construction  was  not  determined  in  the  trial  court, 
and  is  not  determined  here,  except  that  it  is  in  the  form  of  a  will, 
and  was  properly  admitted  to  probate  as  such.  The  taxable  costs 
in  this  court  are  payable  out  of  the  estate. 
The  judgment  of  the  Qrcuit  Court  is  affirmed. 


Note.— WHEN   WILL  VOID  FOR   UNCERTAINTY   IN 
QUANTITY  OR  AMOUNT. 

(a)  General  rules  or  principles. 

(b)  Erroneous  description. 

(c)  Provision  for  support  or  home. 

(d)  Illustrative  cases. 

(a)  Oeneral  rules  or  principles.-.  If,  though  the  gift  is  of  an  uncertain 
amount,  the  testator  supplies  a  measure  of  the  bequest,  the  court  will 
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ascertain  how  much  ought  to  be  expended.  On  this  principle,  a  di- 
rection to  the  testator's  son,  who  was  residuary  legatee,  to  take  care 
and  provide  for  his  daughter,  a  gift  to  each  of  the  testator's  daughters 
of  a  house  and  garden,  which  house  is  to  be  built  at  the  expense  of  my 
executors,  and  a  gift  of  portions  to  be  determined  by  the  testator's 
wife  and  children  have  been  held  effectual.  (Theobald,  Wills,  p.  664 
[ed.  1900],  citing  Broad  v.  Beavan,  i  Russ.  511,  n.;  Abraham  v.  Alman, 
id.  509;  Jackson  v.  Hamilton,  3  J.  ^  Lat.  702;  Buckley  v.  Buckley,  19 
L.  R.  Ir.  544;  Edwardes  v.  Jones,  35  Beav.  474;  Matter  of  Connecticut 
[1898],  I  Ir.  337.    See  also  Magistrate  of  Dundee  v.  Morris,  3  Macq.  134.) 

In  Winter  v.  Perratt  (6  M.  &  G.  314,  359)  the  House  of  Lords  says: 
"  We  ought,  not  without  absolute  necessity,  to  let  ourselves  embrace  the 
alternative  of  holding  a  devise  void  for  uncertainty.  Where  it  is  pos- 
sible to  give  a  meaning,  we  should  give  it,  that  the  will  of  the  testator 
may  be  operative;  and,  where  two  or  more  meanings  are  presented  for 
consideration,  we  must  be  well  assured  that  there  is  no  sort  of  argu- 
ment in  favor  of  one  view  rather  than  another,  before  we  reject  the 
whole.  It  is  true  the  heir-at-law  shall  only  be  disinherited  by  clear 
intention;  but  if  there  be  ever  so  Uttle  reason  in  favor  of  one  construction 
of  a  devise  rather  than  any  other,  we  are,  at  least,  sure  that  this  is  nearer 
the  intention  of  the  testator  than  that  the  whole  will  should  be  void  and 
the  heir  let  in.  The  cases  when  courts  have  refused  to  give  a  devise 
any  effect,  on  the  ground  of  uncertainty,  are  those  where  it  was  quite 
impossible  to  say  what  was  intended  or  where  no  intention  at  all  had 
been  expressed,  rather  than  cases  where  several  meanings  were  sug- 
gested and  seemed  equally  entitled  to  the  preference." 

If  it  can  be  gathered  from  the  words  used,  that  a  testator  intended  to 
give  a  particular  property  to  a  legatee,  but  owing  to  the  testator  having 
several  properties  answering  the  description  in  the  will,  it  is  impossible 
to  say,  either  from  the  will  itself,  or  from  extrinsic  evidence,  which  of 
these  several  properties  the  testator  referred  to,  the  gift  fails  for  un- 
certainty, and  the  court  cannot,  to  avoid  an  intestacy,  construe  the  will 
as  giving  the  devisee  the  option  of  electing  which  property  he  will  take. 
(Asten  V.  Asten  [1894],  3  Ch.  260.  And  see  Boyce  v.  Boyce,  16  Sim. 
476.) 

Where  a  careful  study  of  the  testator's  language,  applied  to  the  cir- 
cumstances by  which  he  was  surrounded,  discloses  an  inadvertency  or 
mistake  in  a  description  of  persons  or  things  in  a  will  which  can  be 
corrected  without  adding  to  the  testator's  language,  and  thus  making 
a  different  will  from  that  left  by  him  the  correction  should  be  made. 
(Patch  V.  White,  117  U.  S.  210,  6  S.  Ct.  617,  710.) 

A  will  will  not  be  held  void  for  uncertainty  in  the  quantity  of  the 
estate  to  which  a  trust  attaches,  where  under  the  terms  of  the  will  the 
amount  required  can  approximately  and  with  reasonable  certainty  be 
ascertained  or  determined  upon  a  hearing.  (Matter  of  Wordin,  64  Conn. 
40,  29  Atl.  238.) 

Where  a  bequest  is  made  for  charitable  purposes,  and  also  for  an  in- 
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definite  purpose  not  charitable,  and  no  apportionment  is  made  by  the 
will,  so  that  the  whole  might  be  applied  for  either  purpose,  the  whole 
bequest  is  void.  (Hunter  v.  Attorney- General  [1899],  A.  C.  309»  3i5- 
And  see  Chapman  v.  Brown,  6  Ves.  Jr.  404;  Matter  of  Sutton,  28  Ch. 
Div.  464.) 

(b)  Erroneous  deBcriptioxi —  While  words  cannot  be  added  to  a  will 
in  the  construction  thereof,  yet  in  arriving  at  the  intention  so  much  as 
is  false  in  a  description  may  be  stricken  out,  provided  enough  remains 
to  identify  the  premises  intended  to  be  devised.  (Whitcomb  v.  Rod- 
man, 156  111.  116,  40  N.  E.  553;  Seebrock  v.  Fedawa,  33  Neb.  413,  50 
N.  W.  270;  Eckford  v.  Eckford,  91  Iowa,  54,  58  N.  W.  1093;  Merrick 
V.  Merrick,  n  Ohio  St.  126;  HuflFman  v.  Young,  170  III.  290,  49  N.  E. 
570;  Rook  V.  Wilson,  142  Ind.  24,  41  N.  E.  311.)  There  must  be  enough 
left  of  the  description  to  identify  the  land  or  subject.  (McGovem  v. 
McGovern,  75  Minn.  314,  yy  N.  W.  970.  And  see  Christy  v.  Badger, 
72  Iowa,  581,  34  N.  W.  427.) 

(c)  Ppovlaion  for  support  or  homsu^A  devise  of  real  and  personal 
estate  to  A.,  subject  to  the  support  of  C,  according  to  her  condition  in 
life,  is  not  void  for  uncertainty  as  to  quantity  for  the  reason  that  that 
is  certain  which  may  be  made  certain.  (Cresap  v.  Cresap,  34  W.  Va. 
310,  12  S.  E.  527.    And  see  Bush  v.  Couchman,  92  Ky.  339,  17  S.  W.  1020.) 

Bequest  was  "  to  my  sister  E.  a  home  at  my  house  as  long  as  she 
lives,  and  I  direct  my  executors  to  attend  to  this."  HfW,  in  connection 
with  surrounding  circumstances  showing  dependency  of  the  legatee,  that 
she  was  npt  only  entitled  to  live  in  the  home,  but  that  she  should  be 
furnished  with  necessary  food  and  fuel,  though  not  her  clothing.  (Mat- 
ter of  Denfield,  156  Mass.  265,  30  N.  E.  1018.)  As  to ,  construction  of 
the  word  "  home  "  in  will  providing  for  it,  see  Soper  v.  Halsey  (85  Hun, 
464,  33  N.  Y.  Supp.  105). 

Where  a  devise  is  charged  with  a  trust  of  furnishing  testator's  widow 
*^  a  home  during  her  life  together  with  a  comfortable  support,"  and 
when  the  estate,  after  payment  of  debts,  was  very  small,  and  the  wife 
had  no  other  means  of  support,  held,  the  intention  was  to  devote  the 
entire  estate,  principal  and  interest,  if  necessary,  to  the  wife's  support, 
without  restriction  as  to  where  she  should  dwell.  (Barnes  v.  Kelly,  71 
Conn.  220,  41  Atl.  772.  And  see  McKenzie  v.  Ashley,  145  Mass.  577, 
15  N.  E.  88;  Hart  v.  Hart,  81  Ga.  785,  8  S.  E.  182.)  As  to  allowance  for 
the  purpose  by  the  court,  when  estate  large,  see  McLean  v.  Thomas  (159 
111.  227,  42  N.  E.  798). 

(d)  niustratlve  cases —  In  Kelley  v.  Kelley  (25  Pa.  St.  460)  the  will 
read :  "  The  last  will  and  testament  of  David  Kelly  of  Wolf  Creek  town- 
ship Mercer  County  in  the  name  of  God  I  David  Kelly  considering 
the  uncertainty  of  this  mortal  life  and  Being  of  sound  mind  and  memory 
blessed  be  almighty  God  for  the  same  do  make  and  publish  this  my 
last  will  and  testament  in  manner  and  form  following  that  is  to  say  first 
I  give  and  bequeath  unto  my)  all  my  just  debts  and  demands  all  my 
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funeral  and  burying  cost  first  Balance  to  Samuel  Kelly  brother  my 
mother  and  John  Montgomery  to  have  their  maintenance  and  burying 
charges  out  of  it."  Held,  that  it  contained  no  intelligible  devise  or  be- 
quest and  was  void  for  uncertainty;  and  that  parol  evidence  was  not 
admissible  to  show  what  the  testator  meant  by  such  an  instrument. 

Where  the  amount  of  a  bequest  in  a  codicil  is  expressed  by  the  dollar 
sign,  followed  by  the  figure  s,  and  this  followed  by  two  ciphers  con- 
nected together,  removed  by  a  distinct  space  from  the  S,  though  not 
separated  from  it  by  a  decimal  mark,  and  written  somewhat  above  the 
line  ($5  oo),  an  ambiguity  exists  authorizing  the  admission  of  parol 
testimony  to  aid  in  determining  whether  $5.00  or  $500  was  meai^. 
(Schlottman  v.  Hoffman,  73  Miss.  188,  18  So.  893.) 

After  making  several  legacies,  varying  in  amount,  and  leaving  undis- 
posed of  by  his  will  one-third  to  one-half  of  his  property,  testator  added 
this  clause:  "  Should  my  present  investments  increase  or  decrease  in 
amount  or  value,  then  each  devisee  or  legatee  or  party  hereto  to  share 
in  equal  proportion,  as  given  above,  or  pro  rata"  Held  void  for  un- 
certainty.    (Nelson  v.  Pomeroy,  64  Conn.  257,  29  Atl.  534.) 

Testatrix,  who  was  sole  owner  of  a  lot  of  land,  and,  with  her  daughter, 
owned  in  common  an  adjoining  lot,  devised  to  such  daughter  *'  one- 
half  of  the  proceeds  of  all  the  real  estate  held  by  us"  and  then  added 
a  description  which  embraced  both  lots.  Held,  that  the  testatrix  in- 
tended to  make  a  devise  which  should  affect  both  lots,  and  that  the 
daughter  was  entitled  to  take  one-half  of  the  testatrix's  interest  in  the 
whole  of  the  described  estate.  (Matter  of  Smith,  154  Mass.  479»  28 
N.  E.  903.) 

Where  a  testator  devised  lots  4  and  9,  and  the  west  one-half  of  10  in 
block  32,  in  the  city  of  Lincoln,  and  he  was  not  the  owner  of  lot  4, 
but  did  own  lots  3,  9,  and  the  west  one-half  of  10,  and  those  were  all 
the  lots  possessed  by  him  in  that  block,  held,  that  lot  3  passed  by  the 
will.     (Seebrock  v.  Fedawa,  33  Neb.  413,  50  N.  W.  270.) 

Parol  evidence  of  surrounding  circumstances  is  admissible  to  explain 
any  ambiguity  by  showing  the  testator's  intention.  (Seebrock  v,  Fedawa, 
33  Neb.  416,  50  N.  W.  270;  Eckford  v.  Eckford,  91  Iowa,  54,  58  N.  W. 
1093;  Stewart  v.  Stewart,  96  Iowa,  620,  65  N.  W.  976.) 

And  as  to  admissibility  of  parol  evidence,  see  Patch  v.  White  (117 
U.  S.  210,  6  S.  Ct.  617,  710).  (And  see  note  "Extrinsic  Evidence  as 
Applied  to  Wills,"  4  Prob.  Rep.  Annot.  467.) 

Where  the  bequest  was  "  to  pay  and  apply  such  part  of  the  moneys 
to  arise  from  such  sale,  not  exceeding  2000  pounds,  to  each  of  his  said 
sons,  for  setting  them  or  either  of  them  up  in  business,  or  for  such 
other  purposes  as  his  wife  should  think  proper  and  most  beneficial  for 
them."  Held  not  to  be  void  for  uncertainty.  (Gough  v.  Bulk,  16 
Sim.  45.) 

Will  provided  "  I  give  to  my  daughter  the  interest  of  the  equal  un- 
divided one-sixth  interest,  part  or  portion  of  my  whole  estate."  Held 
to  mean  the  one-sixth  of  the  amount  left  for  distribution  after  the  pay- 
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ment  of  the  debts  of  testatrix,  and  the  expenses  of  administration. 
(Smith  V.  Terry,  43  N.  J.  Eq.  659,  12  Atl.  204.) 

In  Zirkle  v.  Leonard  (61  Kan.  636,  60  Pac.  318),  the  testator  incor- 
rectly described  land  devised  as  being  in  the  wrong  quarter  of  a  section. 
The  will  used  the  words  "  all  the  land  I  now  have,"  and  designated  the 
number  of  acres.  Held,  to  sufficiently  indicate  the  intention  of  the 
testator. 

Where  provision  in  the  will  required  the  executor  to  purchase  *'  at  a 

price  not  exceeding  $ ,  a  tract  of  land  at  or  near  the  residence 

of  said  Wilsons  at  Santa  Barbara,  for  a  cattle  pasture,"  held  void  for 
uncertainty.  (Matter  of  Traylor,  81  Cal.  9,  22  Pac.  297.)  (There  was 
no  amount  inserted  in  the  blank  space  opposite  the  dollar  mark.) 

The  testatrix  bequeathed  to  her  grandchild  A.  "  some  of  her  best 
linen."  Held  void  for  uncertainty,  though  it  would  have  been  good 
if  it  had  been  such  as  the  executor  should  think  fit,  or  as  the  legatee 
should  choose.    (Peek  v.  Halsey,  2  P.  W.  387.) 

Bequest  was  to  trustees,  of  his  plate  upon  trust  to  permit  his  widow 
"  to  have  and  appropriate  absolutely  to  herself  such  parts  thereof  as 
she  should  signify  in  writing  her  desire  to  possess."  Held,  the  widow 
was  entitled  to  the  whole  of  the  plate.  (Arthur  v.  Mackinnonall,  Ch. 
Div.  385.) 

Where  two  amounts  are  named  as  for  instance  "3  or  400  pounds," 
the  court  will  construe  the  language  in  the  largest  sense  and  give  effect 
accordingly.    (Seale  v.  Seale,  i  P.  W.  290.) 

And  so  where  the  bequest  is  "  not  exceeding  50  pounds."  (Thompson 
v.  Thompson,  i  Coll.  395,  and  note.) 

A  devise  "  to  each  of  my  daughters  a  small  tract  of  land,"  held  void 
for  uncertainty.     (Weatherhead  v.  Sewell,  9  Humph.  272.) 

A  bequest  of  '*  3000  pounds  or  thereabouts "  is  not  void  for  uncer- 
tainty.   (Oddie  V.  Brown,  4  De  Gex    &  J.  179.) 

A  bequest  of  "  a  handsome  gratuity "  held  void  for  uncertainty. 
(Jubber  v.  Jubber,  9  Sim.  503.) 

Trust  of  a  "  surplus  "  held  void  for  uncertainty.  (Fowler  v.  Fowler, 
33  Beav.  616.) 


Parkhurst  vs.  Trumbull  et  al. 

[Supreme  Court  of  Michigan,  Apr.  25,  1902;  90  N.  W.  25.] 

Wills  —  Executors  —  Power  to  Sell  Realty  —  Mortgage. 

An  executor  given  a  naked  power  by  will  to  sell  the  real  property  devised 
to  others  cannot  give  a  valid  mortgage  on  the  property. 

Appeal  from  Circuit  C^urt,  Eaton  county,  in  chancery;  Cle- 
ment Smith,  Judge. 


684  PROBATE  REPORTS  ANNOTATED. 

Mortgage  foreclosure  suit  by  John  D.  Parkhurst  against 
Sarah  Ann  Trumbull  and  others.  From  a  decree  for  plaintiff, 
defendants  appeal. 

Reversed. 

IV.  A.  Coutts,  for  appellants. 

/.  M.  C  Smith,  for  appellee. 

Long,  J. —  The  bill  in  this  cause  was  filed  to  foreclose  a  mort- 
gage given  by  Ben j ah  E.  Warren,  as  executor  of  the  estate  of 
Di  ayton  E.  Trumbull,  deceased,  to  the  complainant,  on  the  i8th 
day  of  July,  1898,  for  the  sum  of  $200.  It  appears  that  Drayton 
E.  Trumbull  died  testate  June  2,  1885,  leaving  surviving  him  a 
widow,  Sarah  Ann  Trumbull ;  a  son,  Albert  D.  Trumbull ;  two 
daughters,  Sarah  Ann  Herrick  and  Clarissa  M.  Herrick;  and  a 
grandson,  Albert  D.  Trumbull,  Jr.  By  the  terms  of  his  will  he 
first  gave  to  his  wife  all  his  real  and  personal  estate  for  and 
during  her  natural  life.  It  was  also  his  express  will  and  desire 
that  his  property  should  be  and  remain  in  the  hands  of  his 
executor,  in  trust  for  the  purposes  mentioned  in  the  will.  To 
his  son,  Albert  D.  Trumbull,  he  gave  his  wearing  apparel  and  a 
note  of  $50.  To  his  daughters  he  gave  each  $1.  The  fifth 
clause  of  the  will  provides :  "  I  give,  devise,  and  bequeath  to  a 
grandson,  the  son  of  Albert  D.  Trumbull,  all  the  rest  and  residue 
of  my  estate  after  the  decease  of  my  said  wife,  Sarah  Ann  Trum- 
bull ;  and  for  the  purpose  of  carrying  out  my  wishes  I  hereby 
direct  my  executor  herein  named  to  dispose  of  all  estate,  both 
leal  and  personal,  in  such  manner  as  may  seem  best  to  him, 
either  at  public  or  private  sale,  and  the  proceeds  of  the  same  to 
be  used  for  the  support  of  my  said  wife  in  comfortable  circum- 
stances as  the  estate  will  permit."  Benjah  W.  Warren  was 
named  as  executor.  The  inventory  of  the  estate  showed  $1,200 
in  realty,  $1,155.80  in  personalty.  September  12,  1898,  the 
executor  filed  his  final  account  with  the  judge  of  probate,  which 
showed  the  following  among  other  items :  "  Cash  on  mortgage 
in  question,  $200."  It  appears  that  the  executor,  without  any 
order  of  the  court,  made,  executed,  and  delivered  to  the  com- 
plainant the  mortgage  in  controversy.     It  is  shown  that  most 
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of  the  money  raised  from  the  mortgage  was  paid  over  to  the 
widow.  The  contentions  of  the  defendants  are :  (i)  That  this 
mortgagees  absolutely  void,  the  executor  having  no  power  or 
authority  under  the  will  to  mortgage  real  estate.  (2)  That  Sarah 
Ann  Trumbull  and  Albert  D.  Trumbull,  Jr.,  the  appealing  de- 
fendants, were  the  only  persons  interested  in  the  land ;  that  their 
legacies  have  been  paid,  and  they,  as  devisees,  elected  to  take 
the  land,  rather  than  its  proceeds,  and  forbade  its  sale  under 
the  power  to  sell  contained  in  the  will.  (3)  That  the  land  was 
occupied  by  the  widow  as  her  homestead. 

Under  the  power  contained  in  the  will  to  dispose  of  the  estate, 
both  real  and  personal,  either  at  public  or  private  sale,  we  think 
the  executor  had  no  power  to  mortgage.  It  was  held  in  Jeffrey 
V.  Hursh  (49  Mich.  31,  12  N.  W.  898),  that  a  power  of  attorney 
to  sell  the  land  does  not  authorize  the  attorney  to  mortgage  it. 
In  Hannah  y,  Carnahan  (65  Mich.  601,  32  N.  W.  835),  it  ap- 
peared that  the  wife  conveyed  certain  real  estate  to  her  husband  in 
trust  for  their  minor  children,  declaring  the  conveyance  to  be  for 
their  use  and  benefit,  and  for  their  heirs  and  assigns,  forever. 
The  husband  was  authorized  to  sell  and  convey  the  property,  in 
his  discretion,  and  to  reinvest  the  moneys  received  on  such  sale 
for  the  benefit  of  the  children ;  and,  in  case  he  survived  his  wife, 
to  control  and  govern  the  property  the  same  as  if  he  held  it  in 
fee.  After  the  death  of  the  wife  the  husband  sold  the  land,  and 
invested  a  portion  of  the  proceeds  in  part  payment  of  other  prop- 
erty, securing  the  balance  of  the  purchase  price  by  a  mortgage 
on  the  land,  which  he  afterward  incumbered  by  a  second  mort- 
gage to  the  same  mortgagee  to  secure  the  loan  of  $600,  which 
sum  he  used  and  lost  in  his  business.  All  the  deeds  and  mort- 
gages were  duly  recorded.  No  charge  of  fraud  or  collusion  on 
the  part  of  the  mortgagee  was  claimed.  In  a  proceeding  to 
foreclose  both  mortgages  the  court  below  allowed  a  foreclosure 
of  the  purchase-money  mortgage,  and  decreed  the  second  mort- 
gage void.  In  affirming  this  decree,  it  was  held  by  this  court 
that  the  wife  did  not  intend  to  give  the  husband  unlimited  con- 
trol of  the  property,  but  was  to  hold  it  expressly  in  trust,  which 
trust  appeared  plainly  on  the  face  of  his  deed,  and  must  be  con- 
sidered notice  to  the  mortgagee;  consequently  that,  the  pur- 
chase price  of  the  premises  bought  with  the  proceeds  of  the 
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trust  fund  not  exceeding  such  fund,  the  purchase-price  mortgage 
was  an  investment  warranted  under  the  trust;  but,  had  such 
price  been  in  excess  of  the  fund,  such  investment  would  have 
plainly  exceeded  the  power  of  the  trustee.  In  Penfold  v.  Warner 
(96  Mich.  179,  55  N.  W.  680,  35  Am.  St.  Rep.  591),  it  was  held 
that  a  power  of  attorney  to  sell  and  convey  will  be  strictly  con- 
strued, and  cannot  be  enlarged  by  construction.  The  leading 
case  in  this  country  upon  this  subject  is  Bloomer  v.  Waldron 
(3  Hill,  364).  There  the  testator  devised  part  of  the  estate  for 
life  to  his  wife  and  one  Pelletrau,  successively,  for  their  support 
and  maintenance,  and  for  the  support  and  maintenance  of  his 
wife's  three  daughters,  with  the  remainder  to  the  three  daughters 
in  fee.  He  then  gave  the  power,  first,  to  his  wife,  and  afterward 
to  Pelletrau,  to  sell  the  land,  and  invest  the  money  arising  from 
the  sale  for  the  support  of  the  parties  aforesaid ;  the  power  to  be 
exercised  only  upon  the  written  consent  of  Aaron  Burr.  Under 
this  power  the  widow,  with  the  consent  of  Aaron  Burr,  executed 
a  mortgage  for  the  support  of  herself,  her  three  daughters,  and 
Pelletrau.  The  court  held,  after  a  full  review  of  the  authorities, 
that  the  mortgage  was  void  as  against  the  fee  tenants.  The. 
above  case  was  followed  by  the  Supreme  Court  of  Missouri  in 
the  case  of  Price  v.  Courtney  (87  Mo.  387,  56  Am.  Rep.  453). 
In  that  case  the  testatrix  appointed  her  husband  executor,  and 
devised  and  bequeathed  all  her  property  to  him  in  trust  for  their 
children,  with  full  power  to  carry  on  her  business,  and  to  sell 
and  convey,  etc.  The  will  also  contained  the  following :  "  It 
is  my  desire  that  in  and  about  the  entire  management  and  con- 
trol of  said  property  that  said  Courtney  shall  have  full  power 
to  do  the  same  as  I  would  were  I  living."  It  was  held  that  the 
will  gave  the  executor  no  power  to  mortgage  the  property. 
These  cases  were  expressly  approved  and  followed  in  Hannah  v. 
Carnahan  (supra).  It  is  provided  by  the  statute  of  this  State 
(§  5574,  How.  Annot.  Stat.)  that:  "A  devise  of  lands  to  execu- 
tors or  other  trustees  to  be  sold  or  mortgaged,  when  such 
trustees  are  not  also  empowered  to  receive  the  rents  and  profits, 
shall  vest  no  estate  in  the  trustees,  but  the  trust  shall  be  valid 
as  a  power  and  the  land  shall  descend  to  their  heirs  or  pass  to 
the  devisees  of  the  testator  subject  to  the  execution  of  the 
power."    This  statute  was  copied  from  New  York.    In  Deladeld 
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V.  White  (19  Abb.  N.  C.  104),  it  appeared  that  a  testatrix  de- 
vised all  her  lands  to  her  executors,  in  trust  for  certain  purposes 
therein  named.  By  a  subsequent  clause  she  gave  certain  parcels 
to  two  nieces  for  life,  and  remainder  over.  Finally,  the  will 
empowered  the  executors  to  sell  the  property  whenever,  in  their 
judgment,  they  should  deem  it  best,  and  invest  the  proceeds, 
and  pay  the  income  to  the  two  nieces,  and  upon  the  death  of 
either  to  pay  her  share  of  the  principal  as  above  directed.  It  was 
held  that  under  the  above  statute  the  executors  took  a  mere 
naked  power  to  sell.  It  appears  in  the  present  case  that  the 
land  is  not  even  devised  to  the  executor.  It  is  expressly  devised 
to  Sarah  Ann  Trumbull  for  life,  with  remainder  to  Albert  D. 
Trumbull,  Jr.  Warren,  the  executor,  had  but  a  mere  naked 
power  in  trust  to  sell.  As  was  said  in  Bennett  v.  Chapin  {jj 
Mich.  538,  43  N.  W.  896,  4  L.  R.  A.  377) :  "  It  is  well  settled 
that,  when  a  bare  power  of  sale  is  given  to  the  executors  merely 
to  sell  the  lands  for  the  purpose  of  paying  over  the  proceeds  to 
devisees,  whose  right,  under  the  will,  to  such  proceeds,  is  an 
absolute  and  vested  right,  all  such  devisees  may  collectively, 
before  the  power  of  the  will  is  exercised,  elect  to  take  the  land, 
instead  of  the  proceeds,  and  thus  prevent  a  sale."  Here  it  is 
shown  that  Sarah  Ann  Trumbull  objected  from  time  to  time  to 
the  selling  of  the  lands;  but  it  appears  the  executor  had  ad- 
vanced her  $115,  and,  finding  that  she  would  not  consent  to  a 
sale  of  the  lands,  placed  the  mortgage  on  it  for  the  $200,  and 
repaid  himself  the  $115  which  he  had  loaned  her. 

The  court  below  awarded  decree  of  foreclosure.  This  decree 
must  be  reversed,  and  a  decree  rendered  in  this  court  dismissing 
complainant's  bill,  with  costs  of  both  courts. 

The  other  justices  concurred. 


Note.— WHETHER  POWER  TO  SELL  INCLUDES  POWER  TO 

MORTGAGE. 

(a)  General  rule. 

(b)  Exceptions. 

(c)  Illustrative  cases. 

(a)  General  rule. —  Power  to  sell  does  not  include  a  power  to  mort- 
gage.   (Ferry  v.  Laible,  31  N.  J.  Eq.  566;  Bloomer  v.  Waldron,  3  Hill, 
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361.  [The  opinions  in  preceding  cases  contain  an  interesting  review  of 
the  decisions,  English  and  American.]  There'  is  also  a  valuable  note  by 
the  reporter  to  Ferry  v.  Laible.  See  also  Smith  v.  Hutchinson,  108 
111.  662;  Deery  v.  Hamilton,  41  Iowa,  16;  Arnoux  v.  Phyfe,  6  App.  Div. 
605,  39  N.  Y.  Supp.  973;  Albany  Ins.  Co.  v.  Bay,  4  N.  Y.  9;  Price  v. 
Courtney,  87  Mo.  387;  Willis  v.  Smith,  66  Tex.  31,  17  S.  W.  247;  Moran 
v.  James,  21  App.  Div.  183,  185,  47  N.  Y.  Supp.  486.) 

(b)  ExceptionB. — A  power  to  mortgage  is  sometimes  implied  in  a 
power  to  sell.  Where  power  of  sale  is  given  to  raise  a  particular  charge 
only,  and  the  purpose  can  be  answered  better  by  mortgage  than  by  sale, 
and  that  method  is  not  violative  of  the  intention  of  the  testator,  the 
former  mode  of  raising  the  money  should  be  preferred  to  the  latter. 
The  will  read  '*  if  it  should  seem  necessary  at  any  time  to  dispose  of  a 
portion  of  my  real  estate  for  the  payment  of  my  debts,  I  hereby  give 
my  executors  power  to  do  so  either  at  public  or  private  sale."  The 
estate  included  a  very  large  tract  of  land,  which  could  only  be  sold  to 
advantage  as  a  whole,  and  whose  value  would  be  greatly  depreciated  by 
selling  any  part  or  parts  of  it,  and  by  reason  of  its  character  and  value 
a  purchaser  could  only  be  obtained  exceptionally  and  by  effort.  On 
bill  filed  for  construction  of  the  will,  held,  that  authority  to  mortgage  to 
raise  sufficient  money  to  pay  debts,  after  exhausting  the  personalty, 
should  be  given.     (Loebenthal  v.  Raleigh,  36  N.  J.  Eq.  169.) 

While  the  presumption  is  that  a  power  to  sell  does  not  include  power 
to  mortgage,  such  presumption  may  be  overcome  where  an  examination 
of  the  whole  will  shows  that  the  disposition  directed  by  the  testator  to 
be  made  of  his  property,  is  of  such  a  character  as  authorizes  the  infer- 
ence that  it  was  the  testator's  intention  that  his  executors  should  have 
power  to  mortgage  his  estate.  The  will  may  authorize  the  inference 
of  such  an  intention,  if  the  executors  are  charged  with  the  preservation 
and  retention  of  a  certain  part  of  the  estate,  with  the  control  and  man- 
agement thereof,  the  collection  of  the  rents  and  profits  of  the  estate, 
with  the  making  of  improvements  on  certain  parts  of  the  real  estate,  or 
if  the  estate  comes  to  them  charged  with  a  specific  legacy  which  the 
executors  are  to  pay  out  of  the  estate.  (Arlington  State  Bank  v.  Paul- 
sen, 57  Neb.  717,  78  N.  W.  303.)  That  intention  to  include  power  to 
mortgage  may  be  implied,  see  Quisenberry  v.  Watkins  Land  Co.  (92 
Tex.  247,  250,  47  S.  W.  708). 

By  his  will  a  testator,  who  left  a  very  small  amount  of  property  and  a 
very  large  family,  gave  all  his  property  to  his  wife,  to  be  used  and 
held  by  her,  for  her  own  support,  and  the  support  and  education  of 
their  minor  children  until  they  should  become  of  age,  and  until  she 
should  die  or  remarry,  the  balance  of  said  estate  at  her  death  or  remar- 
riage to  be  divided  among  the  children.  The  will  stated  that  it  was 
expressly  intertded  that  the  wife  should  have  the  full  right  and  power 
to  hold  the  property  and  the  testator's  business,  and  carry  on  the  same 
in  the  same  manner  as  he  could  do  were  he  living,  and  .that  she  should 
have  the  right  to  sell  and  dispose  of  any  and  all  of  the  property  as  she 
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might  deem  best  for  the  use  and  purposes  aforesaid.  Heldf  that  the  will 
gave  her  power  to  mortgage  the  property  as  well  as  to  sell  and  convey 
it.    (Lardner  v.  Williams,  98  Wis.  514,  74  N.  W.  346.) 

Where  a  testator  gives  his  wife  the  income  of  his  property  during  her 
life  or  widowhood  with  a  power  to  sell  real  estate  "  for  the  payment  of 
my  debts  and  purposes  of  my  estate,"  without  any  liability  on  the  part 
of  the  purchaser  to  see  to  the  application  of  the  purchase  money,  and 
authorizes  his  widow  to  continue  his  business  for  her  sole  use,  she  has 
no  power  to  mortgage  the  real  estate  for  a  longer  period  than  her  own 
life  to  raise  money  to  pay  interest  on  a  mortgage,  to  pay  taxes,  or  to 
assist  her  in  conducting  the  business;  and  if  she  does  so,  and  the  mort- 
gagee knows  or  has  the  means  of  knowing  that  the  money  is  not  to  be 
used  to  pay  the  testator's  debts,  or  for  the  purposes  of  his  estate,  he  will 
take  no  title  to  the  real  estate  by  purchase  in  foreclosure  proceedings 
on  the  mortgage.  (Columbia  Savings  Fund  v.  Lewis,  190  Pa.  St.  558, 
42  Atl.  1094.) 

That  power  to  sell  included  power  to  mortgage  in  Pennsylvania. 
(Zane  v.  Kennedy,  73  Pa.  St.  182;  McCreary  v.  Bomberger,  151  Pa.  St. 
223,  24  Atl.  1066.) 

Where  a  widow  under  her  husband's  will  takes  a  life  estate  with  power 
to  take  and  convert  to  her  own  use  so  much  of  the  corpus  of  the  estate 
as  she  should  need  for  her  comfort  and  support,  held,  that  instead  of 
selling  she  had  the  right  to  mortgage  for  the  purposes  specified,  and  the 
presumption  would  be  that  the  mortgage  was  executed  for  such  purpose, 
and  that,  therefore,  it  would  not  be  void  upon  its  face.  (Swarthout  v. 
Ranier,  143  N.  Y.  499,  38  N.  E.  726.) 

It  has  been^  held  that  where  the  sole  object  and  purpose  of  the  tes- 
tator in  conferring  the  power  was  to  pay  debts,  or  a  particular  specific 
charge  upon  the  estate,  and  the  estate  itself  is  devised  subject  to  that 
charge,  such  power  to  sell  may  authorize  a  mortgage;  but  where  it  ap- 
pears from  the  will  that  the  intention  of  the  testator  was  to  sell  the 
estate  and  convert  it  absolutely,  a  mortgage  by  the  donee  of  the  power 
is  void.  (Hoyt  v.  Jaques,  129  Mass.  286,  288,  citing  Ball  v.  Harris,  4 
Myl.  &  Cr.  264;  Stronghill  v.  Anstey,  i  De  Gex,  M.  &  G.  635;  Haldenby 
v.  Spofforth,  I  Beav.  390;  Page  v.  Cooper,  16  Beav.  396;  Devaynes  v. 
Robinson,  24  Beav.  86;  Bloomer  v.  Waldron,  3  Hill,  361.) 

Where  neither  power  to  sell  nor  to  mortgage  is  expressly  given  in  the 
will,  but  the  whole  legal  estate  is  vested  in  trustees,  there  may  be  dis- 
cretionary power  to  mortgage  in  proper  preservation  of  the  estate,  or 
to  carry  into  effect  the  intention  of  the  will.  (Rogers  v.  Rogers,  iii 
N.  Y.  228,  18  N.  E.  636.  And  see  Matter  of  Bellinger,  67  L.  J.  Ch.  580; 
Miller  v.  Redwine,  75  Ga.  130.) 

(c)  Ulustrative  cases. —  Power  to  make  "  conveyances  '*  does  not  in- 
clude power  to  mortgage.  (Greene  v.  Greene,  19  R.  I.  619,  35  Atl.  1042, 
citing  Rhode  Island  Hospital  Trust  Co.  v.  Commercial  Nat.  Bank,  14 
R.  I.  629.) 
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A  power  to  sell  for  purpose  of  support  does  not  include  power  to 
mortgage.  (Hoyt  v.  Jaques,  129  Mass.  286.  And  see  Stokes  v.  Payne, 
58  Miss.  614.) 

A  power  to  mortgage  for  a  specific  purpose  will  be  so  limited.  (Iowa 
Loan  &  Trust  Co.  v.  Holderbaum,  86  Iowa,  i,  52  N.  W.  550.) 


Perkins  vs.  Perkins  et  al. 
[Supreme  Court  of  Iowa,  Apr.  10,  1902;  90  N.  W.  55.] 

Will  —  Execution  —  Mental  Capacity  —  Undue  Influence 
—  Evidence  —  Admissibility  —  Probate  —  Costs. 

X.  The  fact  that  testator  is  old  and  enfeebled,  and  that  his  mental  powers 
and  memory  are  impaired,  and  that  he  cannot  transact  business  as 
formerly,  or  that  he  may  not  be  able  to  make  contracts,  or  trans- 
act business,  generally,  does  not  constitute  such  want  of  capacity 
as  will  invalidate  his  will,  if  he  has  sufficient  mind  to  understand 
the  nature  of  the  instrument,  to  recollect  property,  the  objects  of 
his  bounty,  and  the  manner  in  which  he  wishes  to  distribute  his 
property. 

2.  The  exclusion  of  all  or  part  of  testator's  legal  heirs  from  the  benefits 

of  a  will  is  not  sufficient  evidence  of  lack  of  a  disposing  mind. 

3.  The  fact  that  a  man  remarries  at  the  age  of  sixty-nine  years  is  not 

evidence  of  insanity,  in  a  suit  to  set  aside  a  will  su^)sequently  made. 

4.  The  fact  that  a  will  devising  testator's  property  to  his  wife  would  not 

have  been  made  except  at  her  request  does  not  show  undue  in- 
fluence sufficient  to  invalidate  the  will;  but  there  must  be  influence 
operating  to  cause  the  execution  of  the  will  which  subordinates 
testator's  will  to  the  will  of  the  person  exercising  the  influence. 

5.  Evidence  that  a  wife  requested  a  third  person  to  attempt  to  induce 

her  husband  to  devise  his  property  to  her  is  strong  evidence  that 
the  husband  was  not  unduly  subject  to  her  influence. 

6.  The  fact  that  wills  executed  by  testator  before  his  last  sickness  named 

his  wife  as  sole  beneficiary  is  evidence,  in  a  contest  over  a  similar 
will  executed  in  his  last  sickness,  that  testator  had  a  deliberate  and 
intelligent  purpose  to  make  her  his  sole  beneficiary. 

7.  A  person  named  in  a  will  as  executor  is  not  chargeable  with  the  costs 

of  an  attempt  to  probate  the  will,  which  is  contested,  even  though 
probate  is  denied,  as  it  is  her  duty  to  offer  it  for  probate. 

Appeal  from  District  Court,  Warren  county;  J.  H.  Appel- 
gate,  Judge. 
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A  paper  purporting  to  be  the  will  of  Edward  Perkins,  de- 
ceased, being  offered  for  probate,  its  admission  was  contested  by 
the  defendants,  who  are  the  sons  of  the  testator.  Trial  to  a  jury, 
verdict  for  the  defendants,  and  plaintiflF  appeals. 

Reversed. 

O.  C,  Browtij  for  appellant. 

Henderson  &  Berry,  for  appellees. 

Weaver,  J. —  Edward  Perkins  died  February  19, 1897.  He  had 
been  twice  married.  His  children,  who  survived  him,  were  all  the 
fruit  of  the  first  marriage,  of  mature  age,  and  settled  in  separate 
homes  of  their  own.  He  had  been  an  active,  energetic  man,  and 
accumulated  a  moderate  property,  which  before  his  death  had 
been  somewhat  reduced  by  an  unprofitable  experience  as  a  country 
merchant.  At  the  time  of  his  death  the  value  of  his  estate  is 
variously  estimated  at  from  $2,000  to  $4,000.  His  first  wife  died 
March,  1891,  and  within  a  few  months  thereafter  he  married  the 
plaintiff.  This  marriage  was  evidently  distasteful  to  his  children, 
and  the  relations  between  them  and  their  father  were  thereafter 
somewhat  strained,  though  not  entirely  hostile.  At  the  time  of 
the  second  marriage  he  was  about  sixty-nine,  and  the  plaintiff 
about  forty-eight,  years  of  age.  An  antenuptial  contract  was 
entered  into  between  them,  by  which  the  interest  of  the  survivor 
in  the  property  and  the  estate  of  the  other  was  limited  to  a  life 
estate.  On  March  i,  1892,  by  a  writing  jointly  executed  by  them 
and  entered  of  record,  the  antenuptial  contract  was  annulled  and 
canceled  of  record.  During  the  last  few  years  of  his  life  Mr. 
Perkins'  health  became  somewhat  broken,  although  continuing 
in  active  charge  of  his  business.  In  November,  1896,  in  apparent 
realization  that  his  death  could  not  long  be  postponed,  he  made  a 
will,  by  which,  after  providing  for  the  sale  of  a  certain  tract  of 
land  for  the  payment  of  debts  and  discharge  of  liens,  he  gave  the 
remainder  of  his  estate  to  his  wife.  About  February  5,  1897, 
he  called  in  the  person  who  had  written  this  will,  and  executed 
another,  identical  in  form  with  the  first,  except  the  insertion  of  a 
clause  therein  giving  to  his  children,  naming  them,  the  sum  of 
$1  each.    Ten  days  later,  and  four  days  before  his  death,  he  again 
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called  the  notary,  and  expressed  a  wish  to  appoint  his  wife  as 
executor  in  place  of  the  person  formerly  named  for  that  trust, 
and,  being  advised  to  make  a  new  will  instead  of  amending  the 
old  one,  another  was  drawn  and  executed,  making  the  same  dis- 
position of  his  property  as  before.  The  instrument  last  mentioned 
is  the  one  tendered  for  probate.  The  contest  is  based  upon  two 
allegations:  (i)  That  at  the  time  of  the  execution  of  said  will 
Edward  Perkins  was  of  unsound  mind,  and  incapable  of  making 
a  valid  will ;  (2)  that  the  execution  of  said  will  was  procured  by 
fraud  and  undue  influence,  exercised  over  the  testator  by  his 
wife,  Rebecca  Perkins.  This  controversy  was  before  this  court 
upon  a  former  appeal,  and  is  reported  in  109  Iowa,  216,  80  N.  W. 
335.  Judgment  upon  a  verdict  for  the  defendant  was  there  re- 
versed, and  in  remanding  the  case  for  a  new  trial  it  was  said: 
"If  the  contestants  have  no  other  or  different  evidence  from  that 
adduced  upon  the  trial  in  the  District  Court,  they  will  save  them- 
selves trouble  and  expense  by  withdrawing  their  objections  to  the 
probate  of  the  will.'*  Accepting  this  suggestion,  three  of  the 
contestants  withdrew  further  opposition,  but  the  other  two,  pro- 
ceeding to  a  new  trial,  obtained  a  verdict,  and  are  ag^in  here  as 
appellees.  Is  their  verdict  sustained  by  any  other  or  different 
evidence  than  was  before  us  on  the  former  appeal  ?  We  are  com- 
pelled to  say  it  is  not.  It  is  true  several  new  witnesses  were 
examined  on  behalf  of  the  contestants,  but  their  testimony  is  in 
no  proper  sense  other  or  different  than  was  produced  upon  the 
first  trial.  Many  of  the  matters  sworn  to  by  these  witnesses  are 
of  a  trivial  and  inconsequential  character ;  nor  is  any  of  it  so  in- 
consistent with  the  existence  of  sound  mind  and  freedom  of  will 
in  the  testator  as  to  justify  a  verdict  rejecting  his  will.  We  will 
briefly  advert  to  the  two  propositions  presented  by  the  contest : 

I.  As  to  the  alleged  want  of  testamentary  capacity  in  Edward 
Perkins  at  the  date  of  the  will:  Of  the  twenty-nine  witnesses 
produced  by  the  contestants,  twelve,  including  old  neighbors,  ac- 
quaintances, and  members  of  the  family,  do  not  attempt  to  express 
any  doubt  of  his  soundness  of  mind.  Of  the  other  seventeen, 
nearly  all  speak  with  much  apparent  caution,  or  so  qualify  and 
explain  the  opinions  expressed  as  to  afford  no  ground  upom  which 
this  objection  to  the  will  can  be  sustained.  They  tell  that  he 
seemed  to  change  somewhat  with  increasing  age;  that  as  his 
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physical  strength  waned  there  was  a  perceptible  weakening  of 
his  mental  vigor;  that  he  was  at  times  forgetful;  was  childish; 
got  into  many  law  suits;  when  speaking  of  the  probability  of 
approaching  death,  shed  tears ;  was  not  on  as  pleasant  and  affec- 
tionate terms  with  his  children  as  formerly;  became  confused  in 
attempting  to  compute  interest  on  a  note ;  on  the  day  before  the 
will  was  made  (as  one  witness  testified)  he  failed  to  recognize 
an  old  acquaintance ;  in  the  night  after  the  will  was  made  he  was 
in  a  semi-comatose  condition.  These  things,  and  a  few  others 
more  or  less  irrelevant,  make  up  the  defendant's  case.  Giving 
it  all  credence,  it  is  insufficient  to  overthrow  the  presumption  of 
sanity  which  the  law  raises  in  favor  of  the  testator.  Several  of 
the  witnesses  were  permitted  to  say  that  in  their  judgment  the 
testator  was  not  capable  of  making  a  valid  will.  Waiving  any 
question  as  to  the  propriety  of  this  kind  of  testimony,  a  full  read- 
ing of  the  record  discloses  how  worthless  it  is  in  the  present  case. 
While,  as  every  lawyer  knows,  a  man  may  be  capable  of  making 
a  good  will  after  he  is  so  far  gone  in  imbecility  and  mental  dark- 
ness as  to  be  no  longer  capable  of  making  a  valid  deed  or  of 
transacting  business  generally,  the  very  opposite  conclusion 
seems  to  pervade  the  lay  mind,  and  the  making  of  a  will  is,  to 
its  apprehension,  the  one  item  of  business  which  requires  the 
presence  of  all  one's  faculties  in  their  normal  strength.  Of  the 
witnesses  expressing  their  opinion  as  to  Mr.  Perkins'  incapacity, 
not  one  undertakes  to  pronounce  him  insane.  For  example: 
J.  W.  Burkhead,  who  thus  answers  further,  says,  "  I  testified  I 
did  not  hardly  think  he  was  competent  to  make  a  will,  but  did 
not  mean  to  say  that  he  could  not  attend  to  business  in  a  general 
way."  John  H.  Thomas,  who  gives  it  as  his  judgment  that  "  for 
the  last  two  or  three  years  of  his  life  "  he  was  not  of  sufficiently 
sound  mind  to  make  a  will,  admits  that,  so  far  as  he  could  ob- 
serve, Perkins  "  attended  to  the  ordinary  transactions  of  life,  and, 
by  himself  and  through  his  agents,  looked  after  his  matters,  col- 
lected his  interest,  bought  property,  and  superintended  his  matters 
in  general."  Theodore  Young  says,  "  I  knew  he  had  been  loan- 
ing money,  making  collections,  attending  to  his  own  affairs,  and 
seemed  to  be  able  to  do  so."  H.  P.  Shepard  says,  "  His  condi- 
tion was  like  most  old  men.  *  *  *  The  difference  or  change 
I  noticed  in  his  business  faculties  was  the  difference  between  an 
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old  man  seventy-five  or  eighty  years  old  and  one  of  thirty-five  or 
forty  or  fifty  years.  *  *  *  If  Mr.  Perkins  was  not  sick,  he  was 
as  competent  to  make  a  will  as  any  man  seventy-five  or  eighty 
years  old.'*  B.  S.  Burkhead,  who  gives  an  unfavorable  opinion 
of  his  condition  to  make  a  will,  also  says,  "  I  think  in  ordinary 
matters  he  could  attend  to  them  all  right.  *  *  *  I  think  he 
would  have  been  able  to  remember  his  wife  and  children,  and 
had  knowledge  of  his  property."  Dr.  Baker,  whose  first  visit  to 
the  testator  was  on  the  night  after  the  will  was  made,  says  that 
during  his  visits  the  testator  was  not  in  condition  to  transact 
business,  but  also  says  that  he  may  have  been  competent  during 
the  day  when  the  will  was  made,  and  "  may  have  been  compe- 
tent up  to  a  few  hours  before  I  saw  him."  The  most  that 
Mr.  J.  T.  Meek  says  is  that  the  "old  man  was  pretty  badly 
knocked  out,  arid  was  not  near  the  man  he  was  in  an  earlier  day." 
David  Lockridge,  who  transacted  business  with  him  in  January 
before  his  death,  and  thinks  "  he  was  not  capable  of  doing  busi* 
ness,"  says,  "  He  was  in  pretty  bad  shape, —  I  mean  he  was  a 
pretty  sick  man.  He  would  have  done  it  all  right  if  he  had  been 
in  health."  James  W.  Durham,  who  visited  Mr.  Perkins  a  week 
or  so  before  his  death,  and  saw  him  sit  up  in  bed  and  undertake 
to  compute  interest  on  a  note,  but,  becoming  confused,  called  for 
assistance,  says,  "  The  old  man  was  pretty  weak  in  body,  and  I 
think  myself  his  mind  was  not  so  strong  as  it  might  be.  He 
was  weak  in  body,  and  it  seemed  like  when  he  tried  to  do  any 
kind  of  business  it  kind  of  worried  him.  In  some  things  his  mind 
seemed  to  be  all  right,  but  it  seemed  that  he  was  not  strong 
enough  in  his  mind  to  do  business  that  worried  him."  J.  N. 
Jenks,  who  visited  the  sick  man  on  the  day  the  will  was  made, 
and  thereafter  every  day  until  his  death,  says,  "  The  old  gentle- 
man sent  for  me.  *  *  *  He  was  in  bed,  very  weak.  He  told 
me  he  was  going  down  all  the  time,  and  was  weak  bodily  and  in 
niind,  but  I  thought  his  mind  was  very  good  for  a  man  of  his 
age  and  this  sickness  that  he  had.  His  mind  was  pretty  fair 
according  to  that.  *  *  *  He  was  able  to  carry  on  conversa- 
tion, and  seemed  to  know  what  we  were  talking  about."  Belle 
Jenks  says  of  his  mental  condition  when  she  met  him  in  October 
and  December  of  1896,  '*  He  appeared  to  be  a  man  of  average 
mind ;  very  good,  taking  into  consideration  his  age  and  sickness. 
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Saw  him  on  Monday  before  his  death.  So  far  as  I  could  see,  he 
was  able  to  understand  and  know  what  was  going  on.  Saw  him 
also  on  Tuesday,  Wednesday,  and  Thursday.  I  think  he  under- 
stood matters  and  things  when  he  was  roused  up.  I  know  he 
did."  These  quotations  are  made  fjom  the  testimony  of  the 
principal  witnesses  called  by  the  contestants.  They  show  the  fatal 
weakness  of  the  objections  made  to  the  testamentary  capacity  of 
Mr.  Perkins. 

The  right  of  a  man  to  dispose  of  his  property  by  will  as  he 
sees  fit  is  one  which  the  law  is  slow  to  deny.  No  mere  weakening 
of  his  mental  powers  —  no  mere  impairment  of  the  faculties  — 
will  invalidate  a  will  executed  in  due  form,  so  long  as  he  retains 
mind  enough  to  know  and  comprehend  in  a  general  way  the 
natural  objects  of  his  bounty,  the  nature  and  extent  of  his  estate, 
and  the  distribution  he  wishes  to  make  of  it.  It  is  not  necessary 
that  he  should  be  competent  to  make  contracts,  or  to  transact 
business  generally.  (In  re  Convey's  Will,  52  Iowa,  197,  2  N.  W. 
1084 ;  Meeker  v.  Meeker,  74  Iowa,  357,  37  N.  W.  773,  7  Am.  St. 
Rep.  489;  Howell  v.  Taylor,  50  N.  J.  Eq.  428,  26  Atl.  566; 
Bennett  v.  Bennett  [N.  J.],  26  Atl.  573.)  Old  age  and  failure 
of  memory  do  not  of  themselves  necessarily  take  away  a  testator's 
capacity  to  make  a  will.  {Whitenack  v.  Stryker,  2  N.  J.  Eq.  8.) 
His  mind  may  have  become  debilitated  by  age  or  disease,  the 
memory  enfeebled,  the  understanding  weak,  he  may  even  want 
the  capacity  to  transact  many  of  the  ordinary  business  affairs  of 
life ;  but  if  he  has  mind  enough  to  understand  the  nature  of  the 
instrument  he  is  executing,  to  recollect  the  property  he  means 
to  dispose  of,  the'  objects  of  his  bounty,  and  the  manner  in  which 
he  wishes  to  distribute  it  among  them,  he  has  testamentary  capac- 
ity. {Kerr  v.  Lunsford,  31  W.  Va.  659,  8  S.  E.  493,  2  L.  R.  A. 
668.  See  also  to  the  same  general  purport,  Webber  v.  Sullivan, 
58  Iowa,  260,  12  N.  W.  319;  Rice  v.  Hall,  120  111.  597,  12  N.  E. 
236;  Silverthorn's  Will,  68  Wis.  372,  32  N.  W.  287;  Delafield  v. 
Parish,  25  N.  Y.  22;  i  Redf.  Wills,  chap.  4,  §§  5-7.)  The 
exclusion  of  some  or  all  of  legal  heirs  from  the  benefits  of  a  will 
is  not  sufficient  evidence  of  incapacity.  (Collins  v.  Brazil,  63 
Iowa,  434,  19  N.  W.  338 ;  Denning  v.  Butcher,  91  Iowa,  425,  59 
N.  W.  69.)     It  is  unnecessary  to  prolong  the  citation  of  author- 
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ities.     The  rules  announced  are  elementary,  and  grounded  in 
reason  and  justice. 

This  case,  like  too  many  other  will  contests,  grows  out  of  the 
fact  that  a  man  of  somewhat  advanced  age,  and  having  children 
by  a  former  marriage,  saw  fit  to  exercise  his  right  to  marry  a 
second  time.  Children  un3er  such  circumstances  are  apt  to  look 
upon  the  new  wife  as  an  intruder,  and  to  regard  the  possibility 
of  her  sharing  in  their  father's  estate  with  displeasure.  They  see 
no  reason  why  he  should  not  have  shown  his  loyalty  to  their 
mother's  memory  by  remaining  unmarried  for  the  remainder  of 
his  life,  though,  in  all  probability,  not  one  of  them  will  fail  to 
do  the  very  thing  which  they  condemn  in  him  if  time  and  oppor- 
tunity bring  them  to  the  same  extremity.  When  such  a  man  dies 
and  leaves  a  will  by  which  his  second  wife  receives  more  than 
the  strict  portion  which  the  statute  gives  her,  the  jealousies  and 
dislikes  aroused  by  her  entrance  into  the  family  make  it  easy  for 
the  children  to  imagine  that  she  had  imposed  upon  their  father's 
weakness  to  their  injury,  and  the  very  fact  that  they  are  cut  off, 
in  whole  or  part,  from  his  bounty,  is  to  them  an  all-sufficient 
reason  for  believing  he  was  of  unsound  mind.  But  it  will  scarcely 
do  to  say  that  the  fact  that  an  old  man  marries  is  proof  of  his 
insanity.  All  history  shows  that  the  mating  instinct  does  not 
necessarily  wane  with  advancing  years;  and  if  wedlock  be  the 
blessed  state  of  which  orators,  essayists,  and  poets  assure  us,  why 
should  it  be  thought  an  imputation  upon  one's  soundness  of  mind 
that,  when  left  alone  in  his  old  age,  he  turns  to  it  again  for  com- 
fort and  happiness?  By  the  death  of  his  first  wife,  Mr.  Perkins 
was  left  alone.  While  his  children  would,  doubtless,  have  given 
him  place  at  their  own  firesides,  such  an  expedient  involved  the 
necessity  of  breaking  up  his  home  and  adjusting  himself  to  the 
habits  and  customs  of  a  family  in  which  he  would  be  a  boarder 
rather  than  master  and  head.  It  is  natural  that  he  should  shrink 
from  this  radical  change  in  his  ways  of  life,  and  should  marry 
again.  The  woman  whom  he  selected  gave  him  the  care  and  at- 
tention he  needed,  kept  his  home  in  order,  nursed  him  in  his 
sickness,  had  but  very  small  means  in  her  own  right ;  and  if  in 
disposing  of  the  remnant  of  his  property  he  preferred  her  to  the 
children  who  had  long  before  left  his  roof  for  their  own,  who 
shall  say  that  his  act  was  not  in  a  high  degree  both  sane  and  just? 
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2.  As  to  the  allegation  of  undue  influence:  This  objection  is 
supported  by  testimony  which  is,  if  possible,  even  less  persuasive 
and  satisfactory  than  that  which  is  offered  to  show  the  testator's 
mental  incapacity.  The  testimony  of  certain  witnesses  tends  to 
show  that  on  different  occasions  during  the  years  from  1891  to 
1897,  Mrs.  Perkins  expressed  dissatisfaction  with  the  state  of 
property  matters  between  herself  and  husband,  and  asked  the 
witnesses  to  speak  to  him  about  it,  or  to  suggest  to  him  the  ad- 
visability of  conveying  or  deeding  the  property  to  her.  Aside 
from  these  statements,  there  is  nothing  whatever  to  show  any 
direct  or  indirect  effort  upon  her  part  to  influence  him  in  the 
disposition  of  his  estate.  She  was  not  present  at  the  execution 
of  either  of  the  three  wills  made  in  her  favor.  There  is  not  the 
slightest  testimony  that  she  knew  or  directed  or  controlled  the 
form  or  substance  of  either  instrument.  The  consensus  of 
opinion  of  all  the  witnesses  is  that  Edward  Perkins  was  a  man 
in  whom  self-will  approached  the  character  of  obstinacy ;  that  he 
was  independent,  self-reliant,  and  not  easily  driven  or  persuaded 
into  anything  which  was  counter  to  his  own  inclinations.  Not- 
withstanding the  approach  of  age,  with  its  inevitable  weaknesses 
and  disadvantages,  he  held  in  his  own  grasp  the  management  of 
his  business  and  the  control  of  his  property  until  the  day  of  his 
death.  Save  for  the  wifely  offices  attended  to  by  her  in  and 
about  the  sick  room  and  home,  there  is  no  evidence  that  he  was 
especially  dependent  upon  her,  nor  is  there  any  showing  of  any 
kind  that  she  took  advantage  of  his  weakened  condition  to  bring 
his  mind  or  will  into  subjection  to  her  own.  Assuming  the  truth 
of  all  that  is  said  by  the  witnesses  as  to  her  requests  for  their  in- 
tervention in  her  behalf,  it  has  a  strong  tendency  to  show  that  her 
husband  was  not  unduly  subject  to  her  influence.  Eveii  were 
it  clearly  shown  that  she  did  request  him  to  make  the  will  in  her 
favor,  and  that  he  would  not  have  made  it  but  for  her  importunity, 
it  would  still  be  insufficient  ground  for  setting  it  aside.  To  be 
undue,  within  the  meaning  of  the  law,  influence  must  be  such  as 
subjects  the  will  of  the  testator  to  that  of  the  person  exercising 
such  influence,  and  makes  the  paper  express  the  purpose  of  such 
person  rather  than  that  of  the  testator  himself.  It  must  be 
equivalent  to  moral  coercion.  (Will  of  Carroll  [Wis.],  7  N.  W. 
434;  Mclntire  v.  McConn,  28  Iowa,  480;  Allmon  v.  Pigg,  82 
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Ill  149,  25  Am.  Rep.  303 ;  BrownAeld  v.  BrownHeld,  43  III.  147 ; 
Robinson  v.  Stuart  [Tex.  Sup.],  11  S.  W.  275;  McCiilloch  v. 
Campbell  [Ark.],  5  S.  W.  590;  Norton  v.  Paxton  [Mo.  Sup], 
19  id.  807;  Thompson  v.  Ish,  99  Mo.  160,  12  S.  W.  510,  17  Am. 
St.  Rep.  552.)  And  such  undue  influence  must  be  directly  con- 
nected with  the  execution  of  the  will,  and  operating  at  the  time  it 
was  made.  (McCulloch  v.  Campbell,  supra;  Pooler  v.  Crist  man 
[111.],  34  N.  E.  59.)  No  such  influence  is  shown  to  have  been 
possessed  or  exercised  by  the  proponent  in  this  case,  and  a  verdict 
sustaining  the  objection  based  upon  such  alleged  ground  cannot 
be  upheld.  Indeed  the  testimony  is  abundant  that  with  the  clos- 
ing years  of  his  life  the  testator  came  to  feel  that  it  was  his  duty 
to  make  special  provision  for  his  wife.  His  children  were 
absorbed  in  their  own  families  and  homes,  and  his  wife  was 
admittedly  faithful  in  caring  for  him  and  his  household.  He  often 
spoke  of  her  kindness  and  service  in  an  appreciative  manner, 
and  repeatedly  stated  to  witnesses,  not  in  her  presence,  that  he 
intended  to  give  her  his  property,  and  that  he  had  already  done 
all  he  thought  he  ought  to  for  his  children.  The  fact  that  each 
of  the  three  wills  executed  by  him  was  in  her  favor,  and  that  the 
first  was  made  before  taking  to  his  deathbed,  is  also  strongly 
significant  that  it  was  his  deliberate  and  intelligent  purpose  to 
make  her  the  sole  beneficiary  of  his  bounty. 

3.  The  taxation  of  costs  to  the  proponent  by  the  District  Court 
was  error.  There  is  no  evidence  tending  to  show  that  the  will 
was  presented  for  probate  in  bad  faith.  As  the  executor  of  the 
instrument,  it  was  proponent's  duty  to  file  it  in  court,  and  to  pro- 
cure probate  thereof,  if  the  facts  were  found  to  justify  it,  and, 
even  though  probate  was  refused,  she  was  not  chargeable  with 
costs.     (Meeker  v.  Meeker,  supra.) 

Other  errors  assigned  are  upon  matters  not  likely  to  again 
arise,  and  we  will  not  take  time  for  their  consideration. 

The  judgment  below  is  reversed. 
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FuRST  et  al.  vs.  Armstrong  et  al. 

[Supreme  Court  of  Pennsylvania,  Apr.  28,   1902;  202  Pa.  St.  348,  359, 

51  Atl.  996.] 

Wills  —  Executor    Carrying   on    Business  —  Liability   of 
Estate  for  Debts. 

1.  Under  a  will  giving  the  executrix  "  full  power  "  to  conduct  the  busi- 

ness in  which  testator  was  engaged,  she  may  carry  on  all  his 
business  interests,  and  in  doing  so  is  not  limited  to  capital  invested 
in  the  business. 

2.  The  widow  not  having  elected  to  take  against  the  will,  but  having 

accepted  profits  accruing  from  the  management  of  the  estate  by 
the  executrix  under  power  given  in  the  will  to  the  executrix  to 
carry  on  testator's  business,  the  widow's  interest,  declared  by  the 
will  to  be  what  she  would  be  entitled  to  under  the  intestate  laws, 
is  subject  to  debts  contracted  by  the  executrix  in  carrying  on  the 
business. 

Appeal  from  Court  of  Common  Pleas,  Lycoming  county. 

Suit  for  partition  by  John  S.  Furst  and  another  against  Robert 
F.  Armstrong  and  others.    From  the  decree,  plaintiffs  appeal. 
Affirmed. 

W,  S.  Furst,  for  appellants. 

Henry  C  McCormick  and  Seth  T.  McCormick,  for  appellees 
Robert  F.  and  Celia  H.  Armstrong. 

John  G.  Reading,  for  appellee  Robert  F.  Allen. 

Mestrezat,  J. —  The  principal  and  controlling  question  in  this 
case  arises  on  the  construction  of  the  last  clause  of  the  fourth 
item  of  Levi  Houston's  will,  which  is  as  follows :  "And  I  give 
to  my  said  executor  full  power  to  conduct  for  such  time  as  she 
may  see  fit  the  business  in  which  I  may  be  engaged  at  the  time 
of  my  death."  It  is  contended  on  the  part  of  the  appellants 
that  the  authority  thus  invested  in  the  executrix  was  limited  to 
the  "  business  "  of  carrying  on  the  planing  mill,  and  the  manu- 
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facturing  of  wood-working  machinery,  and  did  not  empower 
the  executrix  to  engage  in  farming  and  storekeeping  and  renting 
the  testator's  tenement-houses,  as  he  had  done  prior  to  his  death. 
It  is  further  claimed  by  the  appellants  that  the  executrix  could 
not,  under  the  authority  conferred  upon  her  by  the  will,  subject 
the  general  assets  of  the  estate  of  the  testator  to  liability  for  the 
trade  debts  contracted  by  her,  but  that  she  was  limited  to  the 
capital  invested  in  the  business  at  the  testator's  death.  On  the 
other  hand,  the  appellees  contend,  and  the  court  below  held, 
that  all  the  assets  of  the  testator's  estate  are  liable  for  the  debts 
contracted  by  the  executrix  in  the  conduct  of  his  business  under 
the  power  contained  in  the  will. 

At  the  time  of  the  testator's  death,  in  1892,  he  was  the  owner 
of  various  pieces  of  real  estate,  and  was  engaged  in  managing 
that,  and  in  manufacturing  and  in  other  business.  His  indebted- 
ness at  that  time  amounted  to  about  $60,000.  By  his  will  he 
gave  his  wife  what  she  would  be  entitled  to  under  the  intestate 
laws,  and  the  residue  of  his  estate  was  given  in  equal  proportions 
to  his  two  daughters.  After  he  had  disposed  of  all  his  property, 
he  granted  to  his  daughter,  his  executrix,  authority  to  sell  and 
convey  at  public  or  private  sale  any  or  all  of  the  real  estate  of 
which  he  might  die  seized.  He  then  added  the  clause  of  the  will 
above  quoted. 

It  is  unquestionably  true  that  an  executor  cannot  subject  any 
assets  of  the  estate  to  liability  for  trade  debts  unless  the  will  of 
the  testator  confers  the  authority.  His  duties  as  executor  do 
not  go  to  that  extent.  But  it  is  settled  that  a  testator  may  by 
his  will  empower  his  executor  to  carry  on  the  business  in  which 
he  is  engaged  at  the  time  of  his  death,  and  when  he  does  so  he 
subjects  the  assets  of  his  estate  to  debts  contracted  for  that  pur- 
pose. Whether  liability  for  the  trade  debts  of  an  executor 
extends  to  the  entire  estate,  or  is  limited  to  a  specific  fund, 
depends  upon  the  authority  conferred  upon  the  executor  by  the 
will.  In  Toll.  Exrs.  166,  it  is  said  that  articles  of  copartnership 
may  provide  for  continuing  a  partnership,  "  or  the  testator  may 
by  his  will  direct  his  executors  to  carry  on  his  trade  after  his 
death,  either  with  his  general  assets,  or  appoint  a  specific  fund 
to  be  severed  from  the  general  mass  of  his  property  for  that 
purpose."    And  in  Williams,  Exrs.  *i688,  the  author  says  that 
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"  the  testator  may  by  his  will  qualify  the  power  of  his  executor 
to  carry  on  trade,  and  limit  it  to  a  specific  part  of  the  assets, 
which  he  may  sever  from  the  general  mass  of  his  property  for 
that  purpose."  In  Laughlin  v.  Loren^s  Admr.  (48  Pa.  St.  275,  86 
Am.  Dec.  592),  it  is  held  that  the  personal  representatives  of  a 
deceased  partner  may  carry  on  the  business  for  and  bind  his 
estate,  where  a  covenant  to  that  effect  exists  in  the  articles  of 
copartnership,  or  he  directs  by  will  that  it  should  be  done.  The 
above  quotation  from  Toller's  Law  of  Executors  is  cited  as  sus- 
taining this  principle,  and  the  authorities  cited  there  and  here  to 
support  the  opposite  view  are  said  by  Judge  Agnew,  deliver- 
ing the  opinion  of  the  court,  to  admit  the  proposition  that  the 
general  assets  of  an  estate  may  be  liable  for  debts  incurred  in 
the  continuance  of  the  partnership.  Lorenz's  estate  was  held 
liable  for  the  debts  contracted  by  the  surviving  partner,  the  court 
using  the  following  language :  "  In  the  present  case  neither  the 
covenant  nor  the  will  of  Lorenz  limited  the  fund  to  be  made 
liable  by  the  continuation  of  the  partnership  business  after  his 
decease,  and  we  discover  nothing,  therefore,  to  restrain  the  gen- 
eral liability  of  his  estate." 

In  the  case  in  hand,  the  executrix  accepted  the  trust  com- 
mitted to  her  by  the  testator,  and  exercised  the  power  conferred 
upon  her  by  the  will.  She  took  charge  of  and  conducted  all  the 
business  in  which  her  father  was  engaged  at  the  time  of  his 
death.  She  paid  the  indebtedness  of  $60,000  incurred  by  the 
testator  during  his  management  of  his  affairs,  and  for  which  all 
the  assets  of  his  estate  were  liable.  In  accomplishing  this  work, 
she  contracted  certain  debts,  which  the  appellants,  who  are  bene- 
ficiaries under  the  will,  claim  should  not  be  paid  out  of  the 
general  assets  of  the  estate.  This  is  not  a  contest  between 
partnership  and  individual  creditors,  nor  does  it  raise  any  ques- 
tion arising  out  of  the  partnership  relation.  The  rights  of  the 
creditors  with  whom  the  testator  contracted  debts  are  not  in- 
volved in  this  controversy.  Those  debts  have  been  paid.  The 
language  used  by  Levi  Houston  in  his  will,  which  confers  upon 
the  executrix  authority  to  conduct  his  affairs,  is  broad  and  com- 
prehensive. She  is  given  "  full  power  "  to  carry  on  his  business. 
Everything  necessary  for  the  purpose,  therefore,  she  may  com- 
mand and  use.    This  is  necessarily  implied.    In  no  other  way 
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could  she  accomplish  the  object  of  the  trust.  The  testator  was 
dead,  and  no  other  person  had  authority  to  interfere  with  his 
business.  If,  therefore,  it  was  to  be  continued  as  he  had  con- 
ducted it,  and  as  his  will  directed,  it  was  absolutely  necessary 
that  the  power  of  the  executrix  should  be  ample  and  unlimited. 
At  the  time  of  his  death  his  business  interests  were  many  and 
large.  He  was  engaged  in  manufacturing  and  in  the  mercantile 
business,  as  well  as  in  renting  numerous  tenement-houses  and 
in  farming.  His  executrix  assumed  charge  of  all  these  interests, 
and  carried  on  the  various  branches  of  the  business  as  her 
testator  had  done.  If  the  contention  of  the  appellants  be  sus- 
tained, she  was  required  to  do  this  with  the  capital  invested  in 
the  business.  But  her  power  is  not  thus  qualified  by  the  will, 
nor  is  she  limited  to  any  part  of  the  assets  of  the  estate  in  exe- 
cuting the  trust  imposed  by  the  terms  of  the  will.  The  testator 
conferred  the  power  to  carry  on  the  business,  and  that  implied, 
in  the  absence  of  anything  in  the  will  to  the  contrary,  the  right 
to  appropriate  sufficient  assets  of  the  estate  to  accomplish  the 
object.  As  said  in  the  authorities  cited  above,  he  might  have 
limited  her  power  to  a  specific  part  of  the  assets  of  his  estate, 
and,  had  he  done  so,  she  would  have  been  compelled  to  observe 
the  restrictions  placed  upon  her  in  the  will.  In  the  absence  of 
anything  in  the  will,  however,  manifesting  an  intention  on  the 
part  of  the  testator  to  limit  the  source  of  revenue  to  be  employed 
in  the  business,  the  executrix  may,  under  the  power  granted 
her,  use  the  general  assets  of  the  estate.  The  power  of  the 
testator  to  authorize  his  executor  to  continue  his  business  after 
his  death,  and  the  designation  of  the  funds  of  his  estate  to  be 
devoted  to  that  purpose,  were  alike  entirely  and  solely  under 
his  control,  and  subject  alone  to  his  testamentary  direction.  In 
language  that  is  explicit  and  amply  sufficient,  he  has  conferred 
authority  upon  his  executrix  to  carry  on  his  business  after  his 
death,  without  exercising  his  conceded  right  to  limit  the  fund 
to  be  devoted  to  that  purpose.  We  cannot  presume  that  the 
testator  intended  to  impose  any  restriction  upon  her  right  to 
use  the  assets  of  his  estate  in  the  discharge  of  her  duties  as 
trustee.  The  evident  purpose  of  the  testator  in  the  last  clause 
of  the  fourth  item  of  his  will  was  to  put  his  executrix  in  his 
place  with  like   authority  as  himself  in  the  management  and 
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control  of  the  estate.  While  he  did  not  fix  any  time  in  which 
she  should  conduct  the  business,  it  may  have  been  his  inten- 
tion that  she  should  retain  control  until  she  paid  the  indebted- 
ness against  it,  and  then  carry  out  the  scheme  of  distribution 
directed  in  the  will.  Again,  we  may  have  thought  that  his 
personal  representative  should  have  discretionary  power  to 
continue  his  business  so  as  to  avoid  loss  by  being  compelled 
to  close  it  out  within  the  time  required  for  the  settlement  of 
decedents'  estates.  With  a  view  to  realizing  the  full  value  of 
his  investments,  considering  the  character  of  his  property  and 
the  large  indebtedness,  it  doubtless  occurred  to  him  that  his 
executrix  should  have  ample  powers  in  the  administration  of 
his  estate.  But  whatever  may  have  been  his  undisclosed  inten- 
tion or  purpose,  the  will  placed  in  the  hands  of  his  executrix 
the  estate  to  be  managed  and  controlled  by  her,  with  the  au- 
thority in  doing  so  to  incur  the  necessary  obligations.  The 
widow's  interest  in  the  decedent's  estate  was  acquired  by  virtue 
of  the  will,  and  not  under  the  intestate  laws.  The  decedent  did 
not  die  intestate.  The  widow  was  at  liberty  to  reject  the  pro- 
vision made  for  her  by  the  testator,  and  this  would  have  created 
an  intestacy  as  to  her.  She,  however,  did  not  elect  to  take 
against  the  will,  but,  on  the  contrary,  accepted  the  profits  accru- 
ing to  her  from  the  management  of  the  estate  by  the  trustee. 
The  will  defines  her  interest,  and  she  will  receive  it  on  the  set- 
tlement of  the  estate,  the  assets  of  which  are  liable  for  the  debts 
contracted  by  the  trustee. 

The  learned  counsel  for  the  appellants  has  discussed  the 
right  or  authority  of  the  executrix  to  delegate  to  another  her 
power  to  conduct  the  business.  The  question,  however,  is  not 
raised  by  any  assignment  of  error,  and  need  not  be  determined. 

The  appellants  complain  that  the  trustee  has  been  unfaithful 
to  her  trust,  and  has  squandered  the  estate.  If  this  be  true, 
the  beneficiaries  under  the  will  had  an  adequate  remedy,  and 
should  have  invoked  it.  Since  the  testator's  death,  in  1892,  they 
have  permitted  the  trustee  to  manage  the  affairs  of  the  estate 
as  directed  in  the  will,  without  heretofore  alleging,  so  far  as  the 
record  discloses,  any  improper  or  negligent  conduct  or  any  dis- 
regard of  duty  by  her.  This  proceeding  does  not  raise  the 
question,  and  hence  it  need  not  be  considered. 
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The  plaintiffs'  bill  prayed  for  a  decree  that  partition  of  the 
real  estate  of  the  testator  be  made  between  his  daughters  and 
his  widow.  The  answer  denied  the  right  of  partition  until  pay- 
ment of  the  debts  incurred  by  the  executrix  in  the  conduct  of 
the  testator's  business  as  directed  by  his  will.  Complainants 
contended  that  the  real  estate  was  not  liable  for  the  trade  debts 
of  the  executrix.  The  court,  however,  held  that  the  general 
assets,  including  the  real  estate,  were  liable  for  the  obligations 
thus  contracted,  but  granted  the  prayer  of  the  appellants,  and 
awarded  partition.  The  appellees  were  satisfied  with  this  order. 
Subsequently  the  appellants,  notwithstanding  partition  was 
awarded  as  they  had  asked,  moved  the  court  to  dismiss  the  bill. 
This  action  was  taken  by  the  appellants  for  the  purpose  of  hav- 
ing this  court  construe  the  will  of  the  testator,  and  determine 
whether  the  general  assets  of  his  estate  are  liable  for  the  trade 
debts  of  the  executrix,  and  whether  the  widow  takes  under  the 
will  or  under  the  intestate  law.  The  court  below  made  a  pro 
forma  order  dismissing  the  bill  and  refusing  partition.  This 
order  having  been  made  on  motion  of  the  appellants  for  the 
purpose  stated,  we  will  not  now  reverse  the  trial  judge,  although 
his  decree  might  be  erroneous.  However,  the  questions  raised 
by  this  appeal  having  been  disposed  of,  we  will  give  the  appel- 
lants, if  tiiey  desire  it,  an  opportunity  to  have  determined  under 
the  will  their  right  to  partition,  by  permitting  them,  notwith- 
standing the  affirmance  of  the  decree,  to  apply  to  the  court 
below  to  vacate  the  decree  dismissing  the  bill. 

The  assignments  are  dismissed,  and  the  decree  of  the  court 
is  affirmed,  at  the  costs  of  the  appellants. 


Simpson  et  d,  vs.  Millsaps  et  d. 

[Supreme  Court  of  Mississippi,  Apr.  28,  1902;  31  So.  912.] 

Wills  —  Income  —  Stock  Earnings  —  Surplus  Accumula- 
tions —  Increase  in  Value  of  Stock. 

Where  a  will  directed  that  the  income  of  the  corpus  of  the  estate  should 
be  paid  to  certain  beneficiaries  for  life,  increase  in  the  value  of 
stock  owing  to  the  earnings  of  the  corporation  after  the  testator's 
death  having  been  withheld  by  the  corporation  and  carried  to  sur- 
plus, instead  of  distributed  in  dividends,  was  income,  and  belonged 
to  the  life  beneficiaries. 
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Appeal  from  Chancery  Court,  Hinds  county;  H.  C.  Conn, 
Chancellor. 

Suit  by  Orin  Simpson  and  others  against  R.  W.  M illsaps  and 
others,  as  trustees  under  the  will  of  W.  H.  Tribette.  From  a 
decree  for  defendants,  complainants  appeal. 

Reversed. 

Appellants  filed  their  bill  in  the  Chancery  Court  of  Hinds 
county  against  appellees,  in  which  they  allege  that  they  are  lega- 
tees of  the  income  of  the  estate  under  the  will  of  the  late  W.  H. 
Tribette,  and  that  appellees  are  the  trustees  of  said  estate  under 
the  will ;  that  by  the  terms  of  said  will  the  income  from  certain 
bank  stocks  should  be  paid  to  them  during  their  lives,  and  that 
the  corpus  of  the  estate  went  to  other  and  different  parties  under 
certain  circumstances;  that  the  income  was  to  go  to  one  class 
and  the  corpus  of  the  estate  to  another;  that  at  the  time  of  the 
death  of  said  W.  H.  Tribette,  November  13,  1897,  he  owned  cer- 
tain shares  of  the  Capitol  State  Bank  of  Jackson,  worth  at  that 
time  $194  per  share ;  that  at  the  meetings  of  the  directors  of  the 
bank  for  each  of  the  years  1899  ^^^  1900  certain  profits  were 
carried  to  surplus,  thus  increasing  the  corpus  of  the  estate,  and 
subsequently  certain  of  these  shares  were  sold  for  greatly  more 
than  their  face  value  at  the  time  of  said  W.  H.  Tribette's  death, 
and  the  entire  sum  was  by  the  trustees  carried  to  the  credit  of 
the  corpus  of  the  estate,  instead  of  distributing  the  increased  value 
as  part  of  the  income  to  complainants;  that  at  the  time  of  his 
death  said  Tribette  owned  shares  of  stock  in  the  Planters'  Bank 
at  Clarksdale,  which  was  also  sold  for  a  greatly  increased  amount 
over  the  value  of  same  at  the  time  of  his  death,  and  the  entire 
amount  was  placed  by  the  trustees  to  the  credit  of  the  corpus  of 
the  estate.  The  prayer  of  the  bill  is  that  the  trustees  be  ordered 
to  treat  the  excess  of  the  value  of  these  shares  over  their  value 
at  the  death  of  W.  H.  Tribette  as  income,  and  distribute  it  as  such 
to  complainants.  The  defendants  demurred  to  the  bill  on  the 
ground  that  there  was  no  equity  on  the  face  of  the  bill.  The 
demurrer  was  sustained,  and  complainants  appealed. 

The  following  is  the  will  of  W.  H.  Tribette: 

"  Be  it  known,  that  I,  W.  H.  Tribette,  of  Hinds  county.  Miss., 
do  hereby  make  and  publish  my  last  will  and  testament,  intending 
thereby  to  dispose  of  all  my  worldly  estate  of  which  I  may  be 
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possessed  at  the  time  of  my  death.  I  give,  devise,  and  bequeath 
unto  R.  W.  Millsaps,  Doctor  Samuel  Carter,  and  Eugene  Simp- 
son, all  of  Hinds  county,  Mississippi,  and  to  their  successors,  ail 
my  estate,  real  and  personal,  of  which  I  may  die  seised  and  pos- 
sessed, upon  the  following  trusts : 

"  Item  First.  Upon  trust,  to  sell  all  my  real  estate  of  which  I 
may  die  seised  and  possessed,  whether  owned  by  me  in  severalty 
or  otherwise,  as  soon  after  my  death  as  practicable,  at  all  events, 
either  by  public  or  private  sale,  for  cash  or  on  credit,  so  as  to 
change  its  nature  from  real  to  personal  estate ;  and  to  make  good 
and  valid  instruments  of  transfer  thereof ;  and  no  purchaser  shall 
be  bound  to  see  to  the  application  of  the  purchase  money  or  con- 
sideration paid  therefor;  and  invest  the  proceeds  thereof,  after 
deducting  the  expenses  incident  to  the  sale  thereof,  in  stocks, 
bonds,  mortgages,  or  other  solvent  securities;  and  the  same,  to- 
gether with  all  my  personal  estate  of  which  I  may  die  possessed, 
to  manage,  control,  invest,  sell,  and  reinvest  from  time  to  time  in 
other  stocks,  bonds,  mortgages,  or  solvent  securities  so  as  to  pro- 
duce, if  possible,  a  sure  and  regular  income. 

"  Item  Second.  Upon  the  further  trust  to  pay  and  distribute, 
in  the  manner  and  proportions  as  directed  in  item  third  of  this 
will,  the  annual  income  derived  from  all  of  my  estate,  both  that 
which  I  may  die  seised  and  possessed,  and  that  which  shall  be 
acquired  by  my  trustees  with  the  proceeds  arising  from  the  sale 
of  my  said  real  estate,  to  and  among  the  following  designated 
persons,  if  living  at  the  time  of  my  death,  and  only  to  such  of 
them  as  shall  be  living,  to  wit :  My  niece  Florence  E.  Tate  and 
her  children,  Isaac  F.  Tate,  Eugene  Simpson  Tate,  Willie  J.  Tate, 
Howard  C.  Tate,  Chauncy  G.  Tate,  Florence  E.  Tate,  and  Gracie 
J.  Tate ;  my  nephew  George  Trabue  and  his  daughter,  Rauza  Fay 
Trabue ;  my  nephew  Otto  Trabue  and  his  children,  Marion  Rex 
Trabue  and  Maud  Anna  Trabue;  my  niece  Meca  Lou  Ammon 
and  her  son,  Fred  Leo  Ammon;  my  niece  Daisy  Trabue;  my 
nephew  Orin  Simpson  and  his  children,  Ernest  Lyle  Simpson, 
Otto  Simpson,  Estelle  Simpson,  Will  Simpson,  Ward  Simpson, 
Kern  Simpson ;  my  nephew  Lawrence  Simpson  and  his  children, 
Stella  Simpson  and  Roxa  Simpson ;  my  niece  Elsie  Ingels  and  her 
children,  Birt  Lee  Ingels,  Clarence  Ingels,  Ray  Ingels,  and  Effie 
Ingels ;  my  nephew  Norman  Simpson ;  my  niece  Carrie  Coleman ; 
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my  niece  Henrietta  Busby  and  her  son,  Paul  Landon  Busby, —  all 
of  the  above  being  residents  of  the  state  of  Indiana ;  my  nephew 
Theodore  Landon  and  his  children,  Jesse  Landon,  Glide  Landon, 
and  Eugene  Landon ;  my  grandnephew  Harry  Collins ;  my  grand- 
niece  Fannie  Collins ;  my  niece  Minnie  E.  Tate  and  her  daughter, 
^  Sibil  Tate ;  my  nephew  Ernest  Landon, —  all  being  residents  of 

*-  the  state  of  Illinois ;  my  nephew  Ellis  Landon  and  his  daughter. 

Myrtle  Landon,  of  Pennsylvania;  my  sister  L.  E.  Landon,  of 
Illinois ;  my  sister  M.  M.  Simpson,  of  Indiana ;  my  nephew  Eugene 
Simpson  and  his  children,  Ruth  Simpson,  William  Simpson, 
Denton  Simpson,  and  Eugene  Hooker  Simpson,  of  Mississippi; 
William  H.  Fitzhugh,  Ida  Bonner  Fitzhugh,  and  Annie  Hester, 
of  Mississippi, —  all  of  whom  I  denominate  *  Class  No.  i  '  for  con- 
venient reference  hereinafter ;  and  also  to  and  among  the  follow- 
ing designated  persons,  whom  I  designate  as  *  Class  No.  2 '  for 
convenient  reference  hereinafter,  to  wit:  Any  child  or  children, 
grandchild  or  grandchildren,  of  each  and  all  of  said  persons  em- 
braced in  class  No.  i,  provided  such  child  or  children,  grandchild 
or  grandchildren,  be  living  during  the  life  of  any  of  the  persons 
embraced  in  said  class  No.  i,  excepting  any  child  or  children, 
grandchild  or  grandchildren,  of  the  said  William  Fitzhugh,  of  the 
said  Ida  Bonner  Fitzhugh,  and  of  the  said  Annie  Hester  from 
among  the  objects  of  my  bounty, —  it  being  my  intention  to  in- 
clude as  objects  of  my  bounty  in  clause  No.  2  only  such  persons 
as  can  lawfully  take  without  violating  the  rule  against  perpetuities 
and  remoteness. 

"  Item  Third.  To  pay  and  distribute  annually,  at  the  end  of 
each  year  after  my  death,  the  entire  net  income  of  my  said  estate 
to  and  among  the  persons  embraced  in  said  class  No.  i  and  class 
No.  2,  as  follows,  to  wit :  First.  To  said  M.  M.  Simpson  and  to 
said  L.  E.  Landon  each  the  sum  of  $300.00  to  each  person  em- 
braced in  said  class  No.  i  and  class  No.  2  who  is,  at  the  time  of 
each  annual  distribution,  over  the  age  of  five  years  and  under  the 
age  of  twenty-one  years,  and  who  shall  have  attended  school 
within  the  year  of  such  annual  distribution,  the  cost  of  his  or  her 
tuition,  text-books,  and  board  while  attending  school,  until  such 
persons  respectfully  shall  reach  the  age  of  twenty-one  years.  Sec- 
ond. To  pay  and  distribute  the  rest  and  residue  of  said  annual 
income  to  each  of  the  other  persons  embraced  in  said  class  No.  I 
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and  class  No.  2  who  is,  at  the  time  of  each  annual  distribution, 
21  years  of  age  and  upwards,  share  and  share  alike,  per  capita, 
and  to  each  of  those  embraced  in  said  classes  No.  i  and  No.  2 
who  is  under  the  age  of  twenty-one  years,  as  he  or  she  shall  reach 
that  age  at  the  time  of  such  distribution,  an  equal  share  per  capita 
with  others  of  that  age  or  upwards,  except  the  said  William  Fitz- 
hugh,  Ida  Bonner  Fitzhugh,  and  Annie  Hester,  each  of  whom  is 
to  be  paid  only  one-half  the  amount  of  the  per  capita  share  of  each 
of  the  others  hereinafter  designated;  but  each  of  those  who  are 
under  the  age  of  21  years  shall,  upon  reaching  that  age,  and  if 
living  at  the  time  of  the  annual  distribution,  be  paid  out  of  the 
income  for  that  year,  before  the  per  capita  distribution  for  that 
year  is  made,  one-half  of  the  whole  amount  paid  by  my  trustees 
for  his  or  her  tuition,  text-books,  and  board  while  attending 
school,  during  his  or  her  minority,  which  shall  be  in  addition  to 
his  or  her  per  capita  share  of  such  income.  Upon  the  death  of 
any  of  the  persons  embraced  in  said  class  No.  I  and  No.  2  his  or 
her  share  in  said  income  shall  cease,  and  the  same  shall  go  to 
swell  the  estate,  so  as  to  increase  the  per  capita  share  of  the  sur- 
vivors; it  being  my  intention  that  the  per  capita  share  shall  be 
increased  by  the  death  of  each  of  the  others,  or  diminished  by  the 
arrival  at  the  age  of  21  years  of  those  who  are  under  that  age. 
The  distribution  of  the  income  of  my  said  estate  shall  be  thus 
annually  made  until  the  time  to  commence  distributing  the  corpus 
of  said  estate  as  designated  in  item  four  of  this,  my  will,  provided, 
as  stated,  that  upon  the  death  of  each  beneficiary  herein  before 
the  time  for  distributing  the  corpus  his  or  her  interest  or  share 
shall  cease,  and  go  to  swell  said  income. 

"  Item  Fourth.  At  the  end  of  the  fiftieth  year  from  and  after 
my  death,  if  any  of  the  persons  embraced  in  said  class  No.  i  be 
then  still  living,  upon  the  further  trust  to  pay  and  distribute  to 
and  among  the  persons  embraced  in  said  class  No.  i  and  class 
No.  2  then  living,  and  to  the  heirs  then  living  of  those  of  said 
class  No.  2,  who  shall  have  died,  one-twentieth  of  the  corpus  of 
my  said  estate,  together  with  any  accrued  and  undistributed  in- 
come, and  one-twentieth  of  the  corpus  thereof  annually  thereafter 
at  the  end  of  each  year,  estimating  the  twentieth  part  upon  the 
value  of  my  said  estate  at  the  end  of  said  fiftieth  year,  so  that 
within  twenty  years  after  said  fiftieth  year  the  whole  of  my  said 
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estate  shall  have  been  finally  distributed.  The  living  persons  in 
said  class  No.  i  and  No.  2  at  the  end  of  said  fiftieth  year,  and  at 
each  annual  distribution  thereafter,  are  to  take  and  be  paid  per 
capita,  share  and  share  alike,  and  the  heirs  then  living  of  those 
embraced"  in  said  class  No.  2  who  shall  have  died  are  to  take  and 
be  paid  per  stirpes  the  per  capita  share  which  their  deceased  an- 
cestors would  have  taken  if  living.  But,  if  all  of  the  persons 
embraced  in  said  class  No.  i  shall  die  prior  to  the  end  of  the 
fiftieth  year  from  and  after  my  death,  then,  at  all  events,  imme- 
diately upon  the  death  of  the  last  survivor  of  them  I  hereby  direct 
my  trustees  to  pay  over  and  distribute  to  and  among  all  those 
embraced  in  said  class  No.  2  then  living,  and  to  the  heirs  then 
living  of  those  in  said  class  No.  2  who  shall  have  died,  one- 
twentieth  of  the  corpus  of  my  said  estate,  together  with  any 
accrued  undistributed  income  thereof,  and  one-twentieth  of 
said  corpus  annually  thereafter  at  the  end  of  each  year,, 
estimating  the  twentieth  part  upon  the  value  of  said  corpus 
at  the  time  of  the  death  of  the  last  survivor  of  those  em- 
braced in  said  class  No.  i,  so  as  to  make  final  distribution  of  my 
said  estate  within  twenty  years  from  the  death  of  the  last  survivor. 
The  living  persons  embraced  in  said  class  No.  2  at  the  time  of  the 
death  of  the  last  survivor  of  class  No.  i  and  at  each  annual  dis- 
tribution therefor  are  to  take  and  be  paid  per  capita,  share  and 
share  alike,  and  the  heirs  then  living  of  those  embraced  in  said 
class  No.  2  who  shall  have  died  are  to  take  and  be  paid  per  stirpes 
the  per  capita  share  which  their  deceased  ancestor  would  have 
taken  if  living.  Any  one  in  this  item  of  my  will  entitled  to  be 
paid  a  per  capita  portion  of  the  corpus  of  my  estate  who  may  be 
an  heir  or  coheir  of  any  one  in  said  class  No.  2  who  shall  have 
died  shall  not  be  paid  or  receive  any  portion  as  heir  or  coheir  of 
such  deceased  person,  but  his  or  her  per  capita  share  shall  be  in 
•  full  of  what  he  or  she  is  to  be  paid  or  receive.  In  the  case  said 
William  Fitzhugh,  Ida  Bonner  Fitzhugh,  and  Annie  Hester,  or 
either  of  them,  be  living  at  the  end  of  the  fiftieth  year  from  and 
after  my  death,  or  at  the  time  of  any  annual  distribution  there- 
after, they,  he,  she,  as  the  case  may  be,  are  to  receive  and  be  paid 
only  one-half  the  amount  of  the  per  capita  share  of  the  others 
herein  mentioned. 

"  Item  Fifth.  Before  making  any  distribution  of  the  income  or 
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corpus  as  herein  provided,  the  amount  of  the  taxes,  expense  of 
administering  this  trust,  and  the  compensation  of  my  trustees,  as 
hereinafter  provided  for,  accrued  at  the  time  of  such  distribution, 
shall  first  be  deducted,  and  only  the  residue  of  the  income  or 
corpus,  as  the  case  may  be,  shall  be  distributed  as  herein  before 
provided. 

"  Item  Sixth.  The  proportion  of  income  and  share  of  my  said 
estate  to  be  paid  and  distributed  to  any  beneficiary  herein  who 
may  be  under  the  age  of  21  years  at  the  time  of  the  distribution 
may  be  paid  to  his  or  her  legal  guardian,  or  to  his  or  her  parents, 
or  to  himself  or  to  herself,  and  said  payment  shall  acquit  my  said 
trustees,  or  the  successors  of  them,  from  liability  therefor. 

"  Item  Seventh.  If  for  any  reason  whatever  the  said  R.  W. 
Millsaps,  Dr.  Samuel  S.  Carter,  and  Eugene  Simpson,  or  either 
of  them,  do  not  act  as  trustees  or  trustee  under  this  will,  or  in 
case  they  or  either  of  them  cease  to  act  as  trustees  or  trustee,  the 
chancery  court  of  the  county  where  this  will  may  be  proved,  or 
the  chancellor  of  said  court  in  vacation,  may  appoint  their  suc- 
cessors or  successor,  and  from  time  to  time  may  fill  any  vacancy 
occurring  by  resignation,  death,  or  inability  to  act  on  the  part 
of  the  trustees  herein  named,  or  any  successors  of  them ;  and  such 
new  trustees  or  trustee  so  appointed  shall  have  the  same  powers 
and  perform  the  same  duties  as  the  trustees  herein  named,  and  I 
hereby  vest  in  such  newly  appointed  trustees  or  trustee  the  title 
of  my  said  estate  upon  the  trusts  herein  before  mentioned  as  fully 
as  is  vested  in  the  trustees  herein  named ;  and  I  absolve  the  trus- 
tees named,  or  such  as  are  appointed,  from  responsibility  for  the 
receipts  and  defaults  of  each  other,  and  for  involuntary  losses. 

"  Item  Eighth.  It  is  my  will  and  direction  that  the  trustees  who 
shall  act  in  executing  the  trust  herein  declared  shall  be  annually 
allowed  reasonable  compensation  for  their  time  and  service  dur- 
ing the  time  they  shall  act,  which  shall  be  fixed  annually  by  the 
chancery  court  of  the  county  where  this  will  may  be  proved,  or 
by  the  chancellor  of  said  court  in  vacation,  on  the  ex  parte  ap- 
plication of  said  trustees ;  and  it  is  my  further  will  and  direction 
that  the  trustees  who  shall  act  in  executing  the  trusts  herein  shall 
retain  and  be  allowed  all  reasonable  expenses  incurred  in  or  about 
the  execution  of  said  trusts,  in  addition  to  their  compensation 
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allowed  by  said  court  or  chancellor,  which  compensation  and  ex- 
penses shall  be  a  charge  upon  my  said  estate,  and  payable  as 
hereinbefore  stated. 

"  Item  Ninth.  If  any  beneficiary  hereinbefore  mentioned  or 
designated  shall  dispute,  through  litigation  of  any  kind,  the 
validity  of  this,  my  last  will  and  testament,  or  any  of  its  pro- 
visions, then  and  thereupon  the  right  of  such  beneficiary  to  re- 
ceive any  share  or  part  of  the  income  or  corpus  of  my  said  estate 
as  hereinbefore  provided  shall  cease,  and  go  to  swell  the  share  or 
shares  of  such  beneficiaries  herein  as  shall  not  thereby  dispute 
this  will,  or  any  of  its  provisions. 

"  Item  Tenth.  I  appoint  the  said  R.  W.  Millsaps,  Doctor 
Samuel  S.  Carter,  and  Eugene  Simpson,  the  trustees  herein 
named,  to  be  executors  of  this,  my  last  will  and  testament,  and 
direct  and  request  that  they  shall  be  allowed  to  act,  both  in  their 
capacity  as  trustees  and  as  executors,  without  being  required  to 
give  bond  or  security  for  executing  my  will  or  administering  my 
estate;  and  in  case  others  shall  be  appointed  as  aforesaid  to  act 
in  their  place,  or  in  the  place  of  either  of  them,  I  direct  and  re- 
quest the  same  for  and  in  behalf  of  such  appointees,  unless  the 
court  or  chancellor  making  such  appointment  shall,  at  the  time  of 
doing  so,  consider  it  best,  under  all  the  circumstances,  to  require 
bond  or  security. 

"  Lastly.  I  hereby  revoke  all  other  wills  and  testaments  here- 
tofore made  by  me." 

The  following  is  the  opinion  of  the  chancellor : 

"  This  is  a  petition  by  the  distributees  of  the  income  of  the 
estate  asking  to  have  distributed  to  them  certain  moneys  in  the 
hands  of  the  trustee,  a  part  of  the  proceed  of  sale  of  certain  shares 
of  bank  stock,  as  part  of  the  annual  income  of  the  estate  of  W.  H. 
Tribette.  The  provision  of  the  will  under  which  they  claim  is  as 
follows :  *  Upon  the  further  trust,  to  pay  and  distribute,  in  the 
manner  and  proportion  as  directed  in  item  third  of  this  will,  the 
annual  income  derived  from  all  my  estate,'  etc.  A  part  of  the 
estate  coming  into  the  hands  of  the  trustees  was  150  shares  of 
the  stock  of  the  Capitol  State  Bank  of  Jackson,  Miss.,  of  the  par 
value  of  $100  each,  also  79  shares  of  the  stock  of  the  Planters' 
Bank  of  Clarksdale,  Miss.,  of  the  par  value  of  $100  each.  At  the 
date  of  Mr.  Tribette's  death  all  of  these  shares  represented  a  book 
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value  on  the  books  of  the  bank  considerably  in  excess  of  their 
face  value,  each  of  said  corporations  having  from  time  to  time 
set  aside  certain  parts  of  their  earnings  as  a  surplus  fund,  and 
only  declaring  a  dividend  representing  part  of  such  earnings.  The 
trustees  held  the  stock  for  several  years,  and  received  and  dis- 
tributed such  sums  as  were  paid  them  as  dividend  by  the  corpora- 
tions, but  finally  sold  the  stock  for  a  larger  price  than  their  book 
value  when  received  by  them,  such  increase  being  practically  the 
increase  in  book  value  after  that  time.  It  is  this  increase  in  the 
price  that  the  distributees  claim.  The  petition  shows  the  exact 
amount  of  the  net  earnings  of  these  corporations  between  these 
dates,  and  the  amounts  seem  easily  ascertained  if  the  court  shall 
hold  that  it  is  income.  Now,  from  the  petition  it  is  readily  seen 
that  the  question  is :  Do  the  net  earnings,  without  any  action  of 
the  corporation  toward  distribution  of  them,  constitute  annual 
income  of  the  stockholder,  or  does  it  remain,  like  the  capital  in- 
vested, and  other  property  of  the  corporation,  the  property  and 
assets  of  the  corporation,  without  any  distinction  or  difference? 
This  money  represents  a  part  of  the  proceeds  of  the  sale  of  the 
stock,  and  none  of  it  was  received  directly  from  the  banks  men- 
tioned. I  have  examined  as  many  of  the  authorities  cited  by 
petitioners  in  the  brief  as  I  have  had  access  to,  and  find  them 
mostly  (in  fact,  all  that  I  have  been  able  to  examine)  to  be  in 
cases  where  the  corporation  had  declared  either  an  ordinary  cash 
dividend  or  a  bonus  or  extraordinary  dividend,  payable  in  cash 
or  stock  of  the  corporation ;  and  I  find  quite  a  diversity  of  opinion 
upon  the  question  of  whether  a  dividend  other  than  the  ordinary 
cash  dividend  is  to  be  capital  or  income.  I  do  not  see  that  it  will 
be  profitable  here  to  discuss  at  all  either  the  old  or  modern  English 
rule  as  to  what  class  the  dividends  belong,  nor  to  enter  very 
largely  into  the  American  cases,  some  of  which  follow  the  English 
rule  of  calling  all  dividends  except  the  ordinary  cash  dividend 
capital  or  net  income;  and  some  following  what  is  called  the 
Pennsylvania  or  American  rule,  which  is  that  all  dividends,  in 
whatever  form  declared  or  paid,  declared  by  the  corporation,  are 
income  if  they  represent  earnings  of  the  corporation,  and  capital 
if  they  represent  part  of  the  capital.  This  rule,  as  I  understand 
it,  is  based  upon  Appeal  of  Earp  (28  Pa.  St.  374),  as  explained 
in  Appeal  of  Moss  (83  id.  264,  24  Am.  Rep.  164.)     (See  note  to 
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this  case.)  In  Appeal  of  Moss  (83  Pa.  St.  264,  24  Am.  Rep.  164), 
the  court,  in  commenting  on  Appeal  of  Earp,  says :  'As  a  gen- 
eral rule,  nothing  earned  by  the  corporation  can  be  regarded  as 
profits  until  it  shall  have  been  declared  to  be  so  by  the  corporation 
itself,  acting  by  its  board  of  managers.  The  fact  that  a  dollar 
has  been  earned  gives  no  stockholder  the  right  to  claim  it  until  the 
corporation  decides  to  distribute  it.  The  wisdom  of  such  dis- 
tribution must,  of  necessity,  rest  with  the  corporation  itself. 
*  *  *  But,  where  a  corporation,  having  actually  made  profits, 
proceeds  to  distribute  such  profits  amongst  the  stockholders,  the 
tenant  for  life  would  be  entitled  to  receive  them,  and  this  without 
regard  to  the  form  of  the  transaction.  Equity,  which  disregards 
form,  and  grasps  the  substance,  would  award  the  thing  dis- 
tributed, whether  stock  or  money,  to  whomsoever  was  entitled  to 
the  profits.  This  was  all  that  was  decided  in  Appeal  of  Earp.' 
I  have  quoted  thus  at  length  from  the  opinion  in  the  Moss  Case 
(83  Pa.  St.  264,  24  Am.  Rep.  164),  because  I  take  it  that  both 
cases,  taken  together,  fix  the  rule  in  Pennsylvania,  and  also  be- 
cause the  language  quoted  is  in  exact  accord  with  my  view  of  the 
law  as  applicable  to  this  case.  If  the  question  decided  in  Earp's 
Case  was  in  this  case,  I  would  follow  it;  but  that  case,  as  seen, 
is  irrelevant  here,  having  decided  quite  a  different  case.  The  case 
quoted  does  not  grow  out  of  facts  like  this  exactly,  but  I  think  it 
is  authoritative  here. 

"  It  is  universally  held  that  the  corporation  may  declare  divi- 
dend or  not,  as  in  good  faith  the  governing  body  may  elect ;  and 
who  but  them  can  say  whether  it  is  wise  or  not  to  declare  a  divi- 
dend? It  is  also  elementary  law  that  a  corporation  is  one  entity, 
and  the.  stockholders  another;  that  the  corporation  owns  entirely 
all  the  money  and  property  either  coming  in  by  paid-up  capital 
stock  or  profits;  and  I  cannot  conceive  how  the  stockholder  can 
call  any  part  of  the  assets  of  the  corporation  as  his  until  the 
corporation  either  dissolves  and  ceases  to  exist  as  a  business  entity, 
or,  by  a  declaration  of  a  dividend,  becomes  debtor  to  the  stock- 
holder to  the  amount  of  such  dividend.  How  is  it  possible  that 
the  trustees  could  distribute  to  these  petitioners  the  earnings  of 
the  bank  as  long  as  it  remained  the  property  of  the  banks,  as  it 
has  and  is  now  ?  These  earnings  are  still  supposed  to  be  in  the 
bank,  and  not  in  the  hands  of  the  trustees.     The  trustees  only 
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have  the  price  for  which  they  sold  the  stock,  and  no  kind  of 
reasoning  can  make  it  otherwise.  When  this  stock  was  sold,  there 
was  no  dividend  or  other  thing  due  to  the  stockholders,  and  hence 
no  income  as  to  them.  It  is  true,  the  price  received  by  them  was 
augmented  by  the  fact  that  the  banks  owned  at  that  time  assets 
largely  more  in  value  than  the  original  capital ;  and  the  purchaser, 
evidently  reasoning  from  this  fact  and  his  confidence  in  the  good 
management  of  these  corporations  that  these  banks  would  con- 
tinue to  prosper,  and  that  when  he  so  wished  he  could  recall  these 
shares  at  an  equal  or  greater  price,  or  that  in  case  of  dissolution 
of  the  corporations  on  distribution  of  the  net  assets  he  would 
realize  at  least  what  he  paid  for  his  stock,  and  in  the  meantime 
enjoy  the  dividends  that  would  probably  be  declared  as  hereto- 
fore, and  hence  the  price  realized.  These  were  the  things  the 
shares  of  stock  represented  when  sold,  and  was  the  limit  of  the 
rights  that  the  trustees  held  and  the  present  owners  now  hold. 
The  market  value,  nor  any  other  value,  of  stocks  can  be  divided 
into  income  and  capital  only  by  the  corporation  itself,  without  let 
or  hindrance  from  the  courts.    The  demurrer  will  be  sustained." 

Green  &  Green,  for  appellants,  filed  the  following  brief : 

This  is  an  appeal  from  the  Chancery  Court  of  the  First  District 
of  Hirtds  county,  in  which  appellants  are  the  legatees  of  the  in- 
come under  the  will  of  the  late  W.  H.  Tribette.  By  that  instru- 
ment it  is  provided,  inter  alia,  that  the  income  of  certain  bonds, 
stocks,  etc.,  should  be  paid  to  appellants,  inter  alios,  and  that  the 
corpus  should  go  to  other  and  different  parties  under  different 
conditions.  Certain  corporate  bank  stock  was  among  the  things 
bequeathed,  and  at  the  time  of  the  death  of  the  testator  this  stock 
had  a  certain  value  on  the  books  of  the  companies.  It  was  worth 
just  so  much  book  value  or  actual  value.  Subsequently  the  stock 
was  increased  greatly  in  value  by  the  bank  placing  part  of  their 
earnings  and  income  to  the  surplus  account,  and  by  not  declaring 
it  out  annually.  One  of  the  banks,  however,  had  declared  a 
"  stock  dividend  "  representing  these  earnings,  and,  pending  its 
payment  as  dividends,  the  trustees,  under  the  will,  then,  after  such 
increase  in  value  and  such  dividend  had  been  declared,  sold  this 
stock  at  this  greatly  enhanced  value,  and  placed  the  whole  sum 
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in  the  corpus  of  the  estate ;  and  this  is  a  petition  by  the  legatees 
of  the  income  to  compel  the  trustees  to  pay  to  them  the  amount  of 
the  price  for  which  these  stocks  sold,  less  their  value  at  the  death 
of  the  testator.  In  other  words,  to  compel  the  trustees  to  pay  the 
amount  this  stock  was  increased  in  value  by  passing  the  annual 
income  to  the  surplus  account,  and  not  declaring  it  out  annually 
in  cash  dividends,  but  finally,  in  one  case,  as  a  stock  dividend. 
In  short,  this  is  a  question  between  the  life  tenant  and  the  re- 
mainderman as  to  whom  this  increase  so  arising  goes.  This  bill 
asserts  the  right  of  the  life  tenant,  and  we  submit  that  he  is  the 
one  to  whom  the  money  is  payable.  We  will  examine  this  ques- 
tion (i)  on  authority,  and  (2)  on  reason,  and  (3)  in  the  light 
of  the  opinion  of  the  chancellor.  As  said  in  9  Am.  &  Eng.  Encyc. 
of  Law  (2d  ed.),  710 :  "As  the  corpcjration  may,  from  prudential 
reasons,  refrain  from  declaring  a  dividend,  and  may  withhold  the 
earnings  for  the  purpose  of  meeting  some  anticipated  contingency 
(the  probability  of  which  is,  unless  the  circumstances  be  ex- 
ceptional, solely  a  matter  for  the  sound  judgment  of  the  directors), 
or  may  withhold  the  dividend  for  a  great  length  of  time  for  the 
purpose  of  strengthening  its  credit,  the  dividend,  when  declared, 
may,  from  its  unusually  large  amount  and  the  irregular  time  of  its 
declaration,  be  nominated  by  the  directors  a  '  bonus '  or  '  extraor- 
dinary dividend.'  The  old  rule  was  that  all  extraordinary  divi- 
dends or  '  bonuses '  declared  by  a  corporation  went  to  the  corpus 
of  the  trust  fund,  and  must  be  held  by  the  trustee  for  the  remain- 
derman." Present  rule :  "  Irrespective  of  the  corporate  designa- 
tion, the  general  rule  now,  both  in  the  United  States  and  in  Eng- 
land, is  that  all  cash  dividends  from  the  earnings  constitute  a  part 
of  the  income,  and  are  the  property  of  the  tenant  for  life."  When 
a  portion  of  the  extraordinary  dividend  is  earned  before  the  crea- 
tion of  the  trust,  then  there  is  a  conflict  in  the  authorities  as  to 
whether  any,  and,  if  any,  what  part,  goes  to  the  life  tenant,  and 
what  part  to  the  remainderman.  There  are  three  doctrines  as 
to  this : 

( I )  "  One  doctrine  is  that  which  undertakes  to  give  the  bonus 
to  the  remainderman  or  to  the  life  tenant,  as  the  bonus  may  have 
been  earned  before  or  after  the  creation  of  the  trust ;  or,  if  a  part 
be  earned  at  each  time,  to  divide  the  bonus  between  the  remain- 
derman and  the  life  tenant  in  the  proportion  which  the  amount 
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accumulated  before  the  creation  of  the  trust  may  bear  to  that 
thereafter  accumulated.  The  chief  objection  made  to  this  doctrine 
is  the  difficulty  which  the  courts  or  the  trustee,  as  the  case  may  be, 
encounter  in  determining  with  accuracy  what  proportion  of  the 
earnings  was  accumulated  before  and  what  after  the  creation  of 
the  trust.  The  methods  of  arriving  at  the  result  differ  in  different 
jurisdictions."  In  Londesborough  v.  Somerville  ([1854],  19 
Beav.  295),  where  consols  were  sold  just  before  the  dividend  on 
them  was  payable,  and  invested  in  real  estate,  the  master  of  the 
rolls  said :  "  This  being  the  case,  I  cannot  doubt  that  the  price 
paid  for  the  stock  on  the  12th  of  December,  1849,  ^^^  compounded 
in  part  of  the  prospect  of  receiving  the  dividend,  payable  in  about 
four  weeks ;  and  if  the  stock  had  been  sold  the  day  after  the  divi- 
dends had  been  received,  or  previously  thereto,  and  exclusive  of 
the  dividends,  it  would  have  realized  a  smaller  amount  than  it 
did.  The  price  of  the  stocks,  exclusive  of  dividends,  appears  to 
me  to  be  capital,  and  the  amount  by  which  it  was  augmented  by 
the  dividend  appears  to  me  to  be  income  which  belonged  to  the 
life  tenant,  who  is  fairly  entitled  to  receive  it."  In  Van  Blarcom 
V.  Dager  ([1879],  3^  N-  J-  ^Q-  793)  >  ^^e  holding  is  not  as  to  the 
stock,  but  as  to  who  was  entitled  to  a  premium  on  gold,  and  the 
court  there  makes  the  distinction  between  the  two  cases,  and  holds, 
by  implication,  at  least,  that  the  rule  we  maintain  is  correct.  We 
contend  that  the  court  will  look  through  the  form  to  the  sub- 
stance; inquire  whence  the  fund  arises;  and,  if  found  to  be  in- 
come, then  it  should  be  paid  to  petitioners.  ( I  Cook  Stocks  &  S. 
[3d  ed.],  §  554.)  In  Appeal  of  Earp  ([1857],  28  Pa.  St.  374), 
Mr.  Chief  Justice  Lfavis  said :  "  In  the  case  before  us  the  testator 
has  not  made  a  bequest  of  the  stock  itself  to  the  appellants.  On 
the  contrary,  he  has  given  them  only  the  '  income '  of  it  for  life. 
Their  interest  commences  after  the  death  of  the  testator.  They 
have  no  right  whatever  to  claim  the  income  which  has  accumulated 
before  his  death.  It  is  equally  clear  that  the  profits  arising  since 
the  death  of  the  testator  are  income,  within  the  meaning  of  the 
will,  and  should  be  distributed  among  the  appellants.  These 
profits  amounted,  at  the  time  of  the  issuance  of  the  new  cer- 
tificates of  stock,  to  the  sum  of  $40,500,  exclusive  of  the  current 
semi-annual  dividends  which  had  been  previously  declared  and 
paid.    That  sum  is  the  rightful  property  of  the  appellants.    The 
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manager  might  withhold  the  distribution  of  it  for  a  time,  for 
reasons  beneficial  to  the  interests  of  the  parties  entitled.  But  they 
could  not,  by  any  form  of  procedure  whatever,  deprive  the  owners 
of  it,  and  give  it  to  persons  not  entitled.  The  omission  to  dis- 
tribute it  semi-annually  as  it  accumulated  makes  no  change  in  its 
ownership."  (In  re  Smith's  Estate  [1891],  140  Pa.  St.  351,  21 
Atl.  438,  23  Am.  St.  Rep.  237.)  In  Pritchitt  v.  Trust  Co.  ( [1896], 
96  Tenn.  472,  36  S.  W.  1064,  33  L.  R.  A.  856),  there  is  a  most 
elaborate  review  of  this  subject,  both  on  reason  and  authority, 
and  it  is  said :  "  When  property  is  given  to  one  person  for  life, 
with  remainder  to  another,  the  former  is  entitled  to  the  use  for 
the  period  limited,  and  the  latter  to  the  corpus  after  that  time. 
Neither  may  encroach  upon  the  right  of  the  other.  The  life  ten- 
ant may  not  diminish  the  corpus,  nor  the  remainderman  the  use ; 
and  what  they  may  not  do  themselves  others  may  not  do  for  them. 
The  life  tenant  may  not  be  deprived  of  the  use  to  augment  the 
corpus,  nor  the  remainderman  of  the  corpus  to  augment  the  use. 
The  right  to  the  use  of  the  property  entitles  the  life  tenant  to  its 
net  income.  As  applied  to  land,  it  entitles  him  to  the  crop  or 
rent ;  as  applied  to  money  or  bonds,  it  entitles  him  to  the  interest ; 
and,  as  applied  to  corporate  stock,  it  should,  upon  the  same 
reasonings,  entitle  him  to  the  net  earnings.  If  the  life  tenant  may 
not  be  deprived  of  crops  or  rents  to  make  the  lands  better,  or  the 
interest  to  enlarge  the  corpus  of  money  or  bonds,  why  should  he 
be  deprived  of  net  earnings  of  the  corporate  stock  covered  by 
stock  dividends  to  augment  the  remainderman's  estate  ?  "  We 
contend  that  the  law  as  enunciated  in  this  case  is  correct.  In 
McLouth  V.  Hunt  ([1897],  154  N.  Y.  192,  48  N.  E.  548,  39  L. 
R.  A.  230),  there  is  an  elaborate  and  exhaustive  review  of  this 
question  by  Mr.  Justice  O'Brien,  and  there,  inter  alia,  it  is  said 
(page  197,  154  N.  Y.,  page  552,  48  N.  E.,  39  L.  R.  A.  230)  : 
"  That  a  testamentary  provision  of  this  character,  for  the  benefit 
of  the  life  tenant  and  the  remainderman,  who  are  generally  the 
nearest  and  dearest  objects  of  the  testamentary  bounty,  can  in 
this  way  be  voted  up  or  down,  increased  or  diminished,  as  the 
corporation  may  elect,  and  that  such  action  precludes  the  court 
from  looking  into  the  real  nature  and  substance  of  the  transaction 
and  adjusting  the  rights  of  the  parties  according  to  justice  and 
equity,  is  a  proposition  that  cannot  be  accepted."     "  The  mere 
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adoption  by  the  corporation  of  a  resolution  cannot  change  accu- 
mulated earnings  in  the  capital  as  between  the  life  tenant  and  the 
remainderman."  '*  When  questions  arise  under  a  will  between 
parties  standing  in  such  relations  to  each  other  with  respect  to  the 
right  to  accumulate  earnings  upon  capital  stock,  the  courts  must 
determine  the  questions  for  themselves,  according  to  the  nature 
and  substance  of  the  thing  which  the  corporation  has  assumed  to 
transfer  from  the  one  to  the  other ;  and  they  are  not  concluded  by 
mere  names  or  forms.  For  all  corporate  purposes  the  corporation 
may  doubtless  convert  the  earnings  into  capital,  when  such  power 
is  conferred  by  its  charter;  but  when  a  question  arises  between 
life  tenants  and  remaindermen  concerning  the  ownership  of  the 
earnings  thus  converted,  the  action  of  the  corporation  will  not 
conclude  the  courts."  The  courts  will  look  through  the  mere 
form,  and,  if  the  substance  is  income,  then  it  goes  to  the  life 
tenant;  if  corpus,  then  to  the  remainderman.  (Goldsmith  v. 
Swift  [1881J,  25  Hun,  205;  Clarkson  v.  Clarkson  [1855],  18 
Barb.  650;  Simpson  v.  Moore  [1859],  30  id.  640;  Lowry  v.  Trust 
Co,  [1901],  56  App,  Div.  408,  67  N.  Y.  Supp.  759.)  In  Hite's 
Devisees  v.  Hite's  Exr.  ([1892],  93  Ky.  264,  20  S.  W.  778,  19 
L.  R.  A.  173,  40  Am.  St.  Rep.  189),  this  question  was  not  only 
decided  in  our  favor,  but  that  case  went  further,  and  held  that 
all  profits  went  to  the  life  tenant,  irrespective  of  the  time  they 
were  earned.  We  do  not  contend  for  this  extreme  doctrine,  but 
simply  that,  if  the  profits  were  earned  after  the  death  of  the 
testator,  then  they  belonged  to  the  life  tenant.  In  Thomas  v. 
Gregg  ([1894],  78  Md.  556,  28  Atl.  568,  44  Am.  St.  Rep.  310), 
Mr.  Justice  Boyd  said :  "  It  is  generally  admitted  by  those  courts 
which  are  ordinarily  inclined  to  hold  stock  dividends  to  be  capital 
that  there  may  be  cases  in  which  they  should  be  held  to  be  in- 
come, depending  upon  the  substance  and  intent  of  the  action  of 
the  corporation,  as  manifested  by  its  vote  or  resolution.  As  said 
in  Gibbons  v.  Mahon  (136  U.  S.  559,  10  Sup.  Ct.  1057,  29  L.  Ed. 
680),  there  are  but  few  cases,  if  any,  that  can  properly  be  con- 
strued to  mean  that,  although  the  stock  dividends  only  included 
net  earnings,  and  they  were  intended  to  be  distributed  as  income, 
and  not  as  capital,  yet  the  life  tenant  must  be  deprived  of  them 
simply  because  they  were  stock  dividends.  When  it  is  possible 
for  the  courts  to  ascertain  to  any  certainty  whether  the  distribution 
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in  the  stock  dividend  includes  net  earnings,  and,  if  so,  what  pro- 
portion, and  also  whether  such  earnings  were  intended  to  be  made 
a  part  of  the  capital,  or  merely  to  be  used  temporarily  with  the 
intention  on  the  part  of  the  directors  of  refunding  them  to  the 
shareholders  as  income,  we  think  it  is  the  duty  of  the  court  to 
make  the  investigations  and  dispose  of  the  stock  in  an  equitable 
way  between  the  tenants  for  life  and  the  remaindermen."  (Also, 
Quinn  v.  Trust  Co,,  [Md.],  48  Atl.  835,  53  L.  R.  A.  169;  Cobb 
V.  Font,  [1892],  36  S.  C.  I,  14  S.  E.  959.)  In  Lang  v.  Lang's 
Exr.  ([1898],  57  N.  J.  Eq.  327,  41  Atl.  705),  Mr.  Justice  Col- 
lins said :  "  The  underlying  principle  applicable  in  this  case  is 
that  no  corporate  dividend  declared  after  the  right  to  the  income 
has  become  severed  from  the  ultimate  ownership  of  the  stock 
upon  which  such  dividend  is  declared  belongs  in  equity  to  the 
person  entitled  to  income,  except  so  far  as  it  is  derived  from  the 
earnings  of  the  stock  after  such  severance.  The  general  trend  of 
judicial  opinion  in  this  country  is  toward  the  adoption  of  that 
principle,  and  we  adopt  it  without  qualification."  (Ashhurst  v. 
Field's  Admr.  [1875],  26  N.  J.  Eq.  11.)  In  Van  Doren  v.  Olden 
([1868],  19  N.  J.  Eq.  179,  97  Am.  Dec.  650),  Chancellor  Za- 
BRiSKiE  said :  "  The  principle  upon  which  these  cases  are  de- 
cided I  hold  to  be  the  correct  one,  by  which  I  must  be  guided  in 
preference  to  the  early  English  decisions.  That  principle  is  that 
where  trust  funds,  of  which  the  income,  interest,  or  profits  are 
given  to  one  person  for  life,  and  the  principal  bequeathed  over 
upon  the  death  of  the  life  tenant,  are  invested  either  by  the  trus- 
tees, or  at  the  death  of  the  testator,  in  stock  or  shares  of  an  in- 
corporated company,  the  value  of  which  consists  in  part  of  an 
accumulated  surplus  or  undivided  earnings  laid  up  by  the  com- 
pany, as  is  frequently  the  case,  such  additional  value  is  part  of  the 
capital ;  that  this,  as  well  as  the  par  value  of  the  shares,  must  be 
kept  by  the  trustee  intact  for  the  benefit  of  the  remainderman; 
but  the  earnings  on  such  capital,  as  well  as  upon  the  par  value  of 
the  shares,  belongs  to  the  life  tenant.  And  where  an  extra  divi- 
dend is  declared  out  of  the  earnings  or  profits  of  the  company, 
such  extra  dividend  belongs  to  the  life  tenant,  unless  part  of  it  was 
earnings  carried  to  the  account  of  accumulated  profits  or  surplus 
earnings  at  the  death  of  the  testator,  or  at  the  time  of  the  invest- 
ment if  made  since  his  death,  in  which  case  so  much  must  be 


720  PROBATE  REPORTS  ANNOTATED. 

considered  as  a  part  of  the  capital."  In  Gilkey  v.  Paine  ( [1888], 
80  Me.  324,  14  Atl.  206),  Mr.  Justice  Walton  said:  "  If  these 
shares  had  been  purchased  with  the  accumulated  earnings  of  the 
road, —  earnings  which,  but  for  such  purchase,  would  have  been 
distributed  to  the  stockholders  as  dividends, —  a  very  different 
case  would  be  presented.  Possibly,  they  might  then  be  regarded 
as  representing  income,  and  be  treated  as  income.  {Leland  v. 
Hayden,  102  Mass.  543.)  *  *  *  The  effort  in  this  country 
has  been  generally  to  maintain  the  integrity  of  the  capital,  and  to 
give  all  surplus  earnings,  in  whatever  form  distributed,  to  the 
life  tenant.  And,  perhaps,  no  better  rule  than  this  can  be  adopted. 
It  is  the  one  to  which  we  have  endeavored  to  adhere  in  this  case." 
And  this  case  explains  the  earlier  case  of  Richardson  v.  Richard- 
son ([1884],  75  Me.  574,  46  Am.  Rep.  428),  and  puts  this  State 
in  line  with  our  contentions.  (Also  Lord  v.  Brooks  [1872],  52 
N.  H.  75;  Walker  v.  Walker  [1895],  68  id.  408,  39  Atl.  432.) 
In  Minot  v.  Paine  ([1868],  99  Mass.  loi,  96  Am.  Dec.  705),  the 
court  disapproves  of  the  early  English  cases,  and  holds  that  a 
corporation  is  an  entity,  and  has  the  sole  and  exclusive  manage- 
ment and  control  of  its  assets,  and  that  the  court  will  not  look 
through  the  forms  of  corporate  action  to  ascertain  the  real  source 
of  the  fund;  and  this  because  (page  108,  99  Mass.,  96  Am.  Dec. 
705)  "  a  trustee  needs  some  plain  principle  to  g^ide  him,  and  the 
cestui  que  trust  ought  not  to  be  subjected  to  the  expense  of  going 
behind  the  action  of  the  directors,  and  investigating  the  concerns 
of  the  corporation ;  especially  if  it  is  out  of  our  jurisdiction.  A 
simple  rule  is  to  regard  cash  dividends,  however  large,  as  income, 
and  stock  dividends,  however  made,  as  capital."  And  (2)  because 
the  corporation  can  dispose  of  its  earnings  in  the  conduct  of  its 
business  as  it  sees  fit.  This  is  a  leading  case  contra,  but  we  sub- 
mit that  its  doctrines  are  not  sound.  As  to  reason  of  the  rule 
contra  it  is  nonexistent  in  this  case,  because  the  amount  of  the 
profits  is  ascertained,  and  is  admitted  as  true  and  correct,  as  held 
by  the  chancellor,  but  it  is  not  sound  as  a  legal  proposition,  as  it  is 
undoubtedly  true  that  a  corporation  may  manage  its  own  funds 
as  it  sees  proper  within  the  course  of  its  business.  We  admit  that 
we  could  not  file  a  bill  against  the  corporation,  and  force  it  to 
declare  this  surplus  out  as  a  dividend;  but  that  is  not  the  case 
here.    This  much  is  the  law  inter  se,  their  action  is  binding  and 
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conclusive ;  but  inter  alios  it  is  not  so.  As  to  this  see  Pritchitt  v. 
Trust  Co,  (supra),  especially.  Daland  v.  Williams  ([1869],  loi 
Mass.  573).  goes  still  further,  and  is  inconsistent  with  the  Minot 
Case  (supra).  There  the  corporation  increased  its  stock;  and  to 
declare  a  40  per  cent,  dividend  in  cash,  but  without  option  of 
allowing  this  to  be  applied  to  the  new  stock,  and  this  without 
regard  to  the  source  of  the  profits,  was  held  to  be  a  stock  divi- 
dend, and  that  it  went  to  the  remainderman.  And  the  same  is 
held  in  Leland  v.  Hayden  ([1869],  102  Mass.  542)  ;  Heard  v. 
Eldredge  ( [1872],  109  id.  258,  12  Am.  Rep.  687)  ;  Rand  v.  Hub- 
bell  ([1874],  115  Mass.  461,  15  Am.  Rep.  121);  Gifford  v. 
Thompson  (id.  478).  In  Re  Brown  ([1884],  14  R.  I.  371,  51 
Am.  Rep.  397),  it  is  held  that:  "  New  shares  of  capital  stock  in 
a  corporation,  representing  its  surplus  property,  and  distributed 
to  its  stockholders,  are  not  to  be  considered  as  income,  and  do  not 
belong  to  a  life  tenant."  This  case  adopts  the  rule  of  Minot's 
Case,  but  does  not  notice  the  earlier  case  of  Bushbee  v.  Freeborn 
([1875],  II  R.  I.  149),  where  the  Pennsylvania  rule,  as  enun- 
ciated in  Appeal  of  Wiltbank  (64  Pa.  St.  256,  3  Am.  Rep.  585), 
was  approved.  Apparently  this  case  was  overlooked  entirely  by 
the  court.  The  case  of  Parker  v.  Mason  ([1867],  8  R.  I.  427) 
is  not  cognate.  Greene  v.  Smith  ([R.  I.  1890],  19  Atl.  1081)  is 
cited  to  the  effect  that  a  stock  dividend  is  capital,  and  not  income ; 
but  we  have  had  no  access  to  this  case.  The  case  of  Gibbons  v. 
Mahon  ([1889],  136  U.  S.  549,  10  Sup.  Ct.  1057,  29  L.  Ed.  680)  • 
decided  that  a  stock  dividend  goes  to  the  remainderman,  and  the 
opinion  was  delivered  by  Mr.  Justice  Gray,  who  formulated  the 
same  doctrine  in  Massachusetts.  In  regard  to  the  doctrine  in 
this  case  we  would  adopt  the  words  of  Mr.  Justice  Caldwell 
(Pritchitt  V.  Trust  Co.,  96  Tenn.  487,  36  S.  W.  1068,  33  L.  R.  A. 
856)  :  "  Mr.  Justice  Gray,  who  delivered  the  opinion  of  the 
court,  among  other  things  said :  '  Money  earned  by  corporation 
remains  the  property  of  the  corporation,  and  does  not  become  the 
property  of  the  stockholders,  unless  and  until  it  is  distributed 
among  them  by  the  corporation.  The  corporation  may  treat  and 
deal  with  it  either  as  profits  of  its  business  or  as  an  addition  to 
the  capital.  Acting  in  good  faith,  and  for  the  best  interest  of  all 
concerned,  the  corporation  may  distribute  its  earnings  at  once  to 
the  stockholders  as  income,  or  it  may  reserve  part  of  the  earnings 
Vol.  VII— 46 


722  PROBATE  REPORTS  ANNOTATED. 

of  a  prosperous  year  to  make  up  a  possible  lack  of  profits  in 
future  years ;  or  it  may  retain  portions  of  its  earnings,  and  allow 
them  to  accumulate,  and  then  invest  in  its  own  works  and  plant, 
so  as  to  secure  and  increase  the  permanent  value  of  its  property. 
Which  of  these  courses  shall  be  pursued  is  to  be  determined  by 
the  directors,  with  due  regard  to  the  condition  of  the  company's 
property  and  affairs  as  a  whole;  and,  unless  in  case  of  fraud  or 
bad  faith  on  their  part,  their  discretion  in  this  respect  cannot  be 
controlled  by  the  courts.  Reserved  and  accumulated  earnings,  so 
long  as  they  are  held  and  invested  by  the  corporation,  being  part 
of  its  corporate  property,  it  follows  that  the  interest  therein,  repre- 
sented by  each  share,  is  capital,  and  not  income,  of  that  share  as 
between  the  tenant  for  life  and  the  remainderman,  legal  or 
equitable,  thereof.' '[  Says  Judge  Caldwell  (page  588,  96  Tenn., 
and  page  1068,  36  S.  W.,  33  L.  R.  A.  856)  :  "  Though  concurring 
in  all  that  goes  before,  we  dissent  from  the  conclusions  expressed 
in  the  lines  we  have  italicized.  That  seems  to  us  to  be  a  non 
sequitur.  There  can  be  no  doubt  that  reserved  and  accumulated 
earnings,  held  and  invested  by  the  corporation,  are  corporate  prop- 
erty. Nevertheless,  we  are  unable  to  see  how  that  fact  determines 
or  affects  the  question  of  interest  therein,  as  between  life  tenant 
and  remainderman,  of  shares.  Those  persons  acquire  their  in- 
terest under  the  will,  and  not  through  any  action  of  the  corpora- 
tion." This  case  is  rejected  as  authority  by' the  following  cases 
besides  Pritchitt's  Case  (supra)  :  Thomas  v.  Gregg  (78  Md. 
554,  28  Atl.  565,  44  Am.  St.  Rep.  310) ;  McLouth  v.  Hunt 
([1897],  154  N.  Y.  194,  48  N.  E.  548,  39  L.  R.  A.  230)  ;  and 
Hite's  Devisees  v.  Hite*s  Exr,  (93  Ky.  259,  20  S.  W.  778,  19  L. 
R.  A.  173,  40  Am.  St.  Rep.  189).  Spooner  v.  Phillips  ([1892], 
62  Conn.  64,  24  Atl.  524,  16  L.  R.  A.  461),  while  it  contains  some 
dictum  contra,  is  not  so  in  fact,  for  that  case  merely  decides  what 
the  terms  used  in  that  instrument  under  those  circumstances  im- 
ported. Our  case,  in  its  essential  elements,  is  different.  There 
has  been  no  practical  construction  placed  on  it  by  the  parties 
(page  68,  62  Conn.,  page  528,  24  Atl.,  16  L.  R.  A.  461 ),  and  it  is  a 
question  between  two  donees,  and  the  rules  there  announced  are 
not  applicable  here.  Kaufman  v.  Woolen  Mills  Co,  ([1896],  93 
Va.  673,  25  S.  E.  1003)  is  not  in  point.  The  question  there 
turned  on  contract. 
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The  English  rule:  In  Brander  v.  Brander  ([1799],  4  Ves. 
800),  Lord  Chancellor  Loughboro  said:  "If  I  go  upon  your 
principle,  I  must  hunt  it  back,  and  see  to  what  part  of  that  saving 
each  is  entitled.  I  have  often  considered  this  question,  and  it 
seems,  in  all  the  different  ways  I  could  turn  the  consideration 
of  it,  that  there  was  no  way  to  be  taken  but  to  consider  it  as  an 
accretion  to  the  capital,  and  the  tenant  for  life  will  have  the 
benefit  of  the  dividends."  This  is  the  foundation-stone  of  the 
case,  and  at  a  glance  it  will  be  seen  that  no  thought  or  considera- 
tion was  given  this  question,  and  it  has  proved  unsatisfactory  to 
the  English  courts  themselves.  In  Paris  v.  Paris  ([1804],  10 
Ves.  188),  Lord  Chancellor  Eudon  said :  "  I  have  great  difficulty 
in  stating  the  principle  that  led  to  them."  He  follows  the  cases 
of  Brander  v.  Brander  (supra),  and  Irvine  v.  Houston  (4  Paton, 
521),  and  he  ends  the  opinion  with  this  pertinent  remark  (page 
190)  :  "  It  is  true,  the  banks  have  it  in  their  power  to  give  the 
bonus  to  the  tenant  for  life  or  not."  (To  like  effect,  Clayton  v. 
Gresham,  [1804],  10  Ves.  290.)  In  Witts  v.  Steere  ([1807], 
13  Ves.  368),  Lord  Chancellor  Erskine  intimates  a  dissatisfaction 
with  these  rulings,  but  follows  them,  and  declares  that  a  bonus 
must  go  to  the  remainderman.  These  cases  are  out  of  line  with 
every  American  case.  They  are  neither  in  line  with  the  Amer- 
ican nor  Massachusetts,  rule.  In  Barclay  v.  Wainewright 
([1807],  14  Ves.  76),  Lord  Chancellor  Eldon  reviewed  all  the 
cases,  and  still  retains  his  doubts  as  to  their  soundness.  Norris 
V.  Harrison  ([1817],  2  Madd.  279,  385)  is  not  in  point;,  and 
Hooper  v.  Rossiter  (i  McClel.  536),  cited,  is  not  in  the  library. 
In  Bouch  V.  Sproule  ([1887],  12  App.  Cas.  385),  the  House  of 
Lords  again  passed  on  this  question,  and  they  apply  the  rule  of 
Irvine  v.  Houston  (supra).  Lord  Herschell,  Lord  Watson, 
and  Lord  Bramwell  all  express  dissatisfaction  with  the  authori- 
ties, but  under  their  settled  rule  they  adhere  to  the  finding  of  the 
former  case.  As  to  this,  see  the  McLouth  Case  (supra),  the 
Pritchitt  Case  (supra).  See  other  English  cases  (infra).  Millen 
V.  Geurrard  ([1881],  67  Ga.  284,  44  Am.  Rep.  720),  is  a  case 
decided  under  the  Code  (§  2256),  but  the  reasoning  on  page 
289,  67  Ga.,  is  in  accordance  with  the  view  which  we  advo- 
cate. In  Sugden  v.  Alsbury  ([1890],  63  L.  T.  [N.  S.]  576, 
45   Ch.  Div.   237),  and  Ellis  v.  Barfield    ([1891],  64   L.   T. 
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[N.  S.]  625),  cited  from  Cook,  Stocks  &  S.  742,  held  that  bonuses 
went  to  life  tenants,  and  not  to  the  remainderman. 

The  text-writers:  In  2  Thomp.  Corp.,  §  2198,  this  great 
writer  says:  "These  considerations  show  that,  instead  of  at- 
tempting to  lay  down  a  hard  and  fast  rule  on  the  subject,  which 
shall  be  applicable  to  all  cases, —  and  herein  lies  the  chief  mis- 
take which  the  courts  have  made  in  dealing  with  it, —  it  should 
be  determined  upon  the  consideration  of  the  actual  nature  of 
the  dividend  in  each  particular  case.  The  fact  that  it  may  be 
inconvenient  to  make  this  determination  in  many  cases  is  no 
reason  why  the  court  should  recoil  from  it,  since  in  most  cases 
justice  imperatively  demands  that  it  should  be  done."  Then 
he  learnedly  and  accurately  states  the  several  rules,  and  then, 
in  section  2222,  says :  "  The  Massachusetts  rule  seems  to  be  a 
rule  of  mere  convenience  [see  the  confession  in  the  Minot  Case, 
supra],  and  not  a  rule  of  justice.  It  loses  sight  of  the  reil 
question  under  consideration, —  what  is  capital  of  the  estate 
disposed  of  by  the  will,  and  not  what  is  the  capital  of  the  cor- 
poration ;  and  it  goes  entirely  beyond  tenable  ground,  where  it 
allows  this  question  to  be  determined,  not  by  the  judicial  courts, 
upon  a  view  of  the  real  substance  of  the  case,  but  by  a  board 
of  directors, —  that  is,  by  a  committee  of  persons  entirely  for- 
eign to  the  will  in  passing  a  resolution  declaring  a  dividend. 
A  testator  disposes  of  his  estate  upon  a  trust  that  the  income 
shall  go  to  his  widow  and  the  capital  to  his  children.  The  es- 
tate-is  invested  in  the  shares  of  a  railway.  The  railroad,  instead 
of  declaring  cash  dividends,  declares  stock  dividends,  and  thus, 
by  the  mere  will  of  its  board  of  directors,  exerted  to  serve  the 
interest  of  the  corporation  which  they  represented,  and  having 
no  reference  whatever  to  the  carrying  out  of  the  trust  of  the 
will  of  the  decedent,  both  the  corpus  and  its  income  are  saved 
to  the  children,  while  the  widow  is  allowed  to  starve.  It  has 
also  been  pointed  out  that  the  Massachusetts  courts  have  found 
it  impossible  to  carry  out  the  rule  which  they  first  declared, 
which  left  the  matter  to  be  determined  by  the  substance  of  the 
intent  of  corporation.  They  have  been  obliged  to  hold  that  a 
cash  dividend,  made  from  the  expropriation  of  a  part  of  the 
company's  property,  is  capital,  and  must  go  to  the  remainder- 
man, although  the  dividend  was  declared  while  the  company 
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was  a  going  concern, — :thus  making  the  question  depend  on 
the  source  from  whence  the  dividend  was  derived;  but  they 
have  steadily  refused  to  apply  the  same  principle  where  the 
dividend  consisted  of  new  shares,  which  merely  represented 
income  earned,  but  not  divided  in  cash," — clearly  showing  the 
great  and  inevitable  inconsistencies  arising  from  any  rule  but 
the  one  for  which  we  contend.  In  Cook,  Stocks  &  S.  (§  554) : 
"  The  American  or  Pennsylvania  rule :  This  rule,  inasmuch  as 
it  obtains  in  nearly  every  State  in  the  Union,  may  well  be  called 
the  American  rule.  It  proceeds  upon  the  theory  that  the  court, 
in  disposing  of  stock  or  property  dividends,  as  between  life 
tenant  and  remainderman,  may  properly  inquire  as  to  the  time 
when  the  fund  out  of  which  the  extraordinary  dividend  is  to  be 
paid  was  earned  or  accumulated.  If  it  be  found  to  have  accrued 
or  been  earned  before  the  life  of  the  estate  arises,  it  is  held  to 
be  principal,  and,  without  reference  to  the  time  when  it  is  de- 
clared or  made  payable,  to  belong  to  the  corpus  of  the  State, 
and  not  to  go  to  the  life  tenant  But  when  it  is  found  that  the 
fund  out  of  which  the  dividend  is  paid  accrued  or  was  earned 
not  before,  but  after,  the  life  estate  arose,  then  it  is  held  that 
the  dividend  is  income,  and  belongs  to  the  tenant  for  life.  This 
salutary  rule  prevails  not  only  in  Pennsylvania,  where  it  seems 
to  have  been  first  clearly  declared,  but  also  in  many  other  juris- 
dictions." And  in  section  555  it  speaks  of  the  Massachusetts 
rule  thus :  "  There  is  little  doubt,  however,  that  this  rule  works 
great  hardship  and  injustice  in  many  cases."  In  Mor.  Priv. 
Corp.  (2d  ed.)  466'  et  seq.,  there  is  a  discussion  of  this  ques- 
tion, and  the  conclusion  is  in  our  favor;  and  at  section  471, 
speaking  of  the  rule  in  Minot's  Case,  it  is  said :  "  It  is  difficult 
to  follow  the  reasoning  by  which  these  conclusions  and  distinc- 
tions were  reached.  Reasoning  based  upon  legal  technicalities 
can  clearly  be  of  no  service  in  ascertaining  the  intentions  of  the 
grantor.  The  rule  in  Minot's  Case  undoubtedly  has  the  merit 
of  being  simple  and  of  easy  application.  But  that  does  not 
prove  that  it  would  carry  out  the  intention  of  the  grantor  of  a 
trust  of  this  kind.  Indeed,  it  seems  self-evident  that  a  simple 
grant  of  the  income  of  shares  is  not  in  fact  intended  as  a  grant 
of  all  cash  dividends  and  of  no  stock  dividends,  and,  if  the  gen- 
eral purpose  of  a  grant  of  this  description  is  considered,  it  be- 
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comes  evident  that  such  a  construction  would  in  many  cases  de- 
feat the  intention  of  the  grantor,  rather  than  carry  it  out." 
2  Beach,  Priv.  Corp.,  §  600,  sustains  our  contention;  also  i 
Spell.  Priv.  Corp.,  §  457,  note  2.  But  in  2  Wat  Corp.  170 
et  seq.,  there  is  some  loose  talk  apparently  contra;  but  this 
author  never  recognizes  that  there  is  any  conflict  on  this  point, 
much  less  weights  the  respective  contentions.  Kerr,  Bus.  Corp. 
192,  says :  "  The  decisions  of  the  various  States  are  hopelessly 
in  conflict  respecting  and  to  what  extent  a  life  tenant  is  entitled 
to  receive  dividends  of  stock ;  but  the  correct  doctrine  is  thought 
to  be  that  dividends  derived  from  the  earnings  of  the  company, 
no  matter  where  such  earnings  or  profits  of  the  company  were 
realized,  belong  to  the  life  tenant  in  those  cases  where  the  divi- 
dends were  declared  during  the  existence  of  his  estate,  even 
when  the  dividends  were  stock  dividends."  This,  we  think,  is 
in  advance  of  the  weight  of  authority.  With  this  condition  of 
authorities,  we  respectfully  submit  that  the  life  tenant  is  entitled 
to  the  income  earned  during  the  life  tenancy. 

(2)  On  reason :  Under  the  will  the  income  goes  to  one  party, 
the  capital  to  another.  This  is  a  suit  between  the  life  tenant 
and  the  remainderman.  The  corporation  is  not  a  party  to  this 
proceeding;  none  of  its  rights  are  drawn  in  question,  none  of 
its  prerogatives  denied.  We  admit,  as  do  all  the  authorities 
which  maintain  our  view,  that  the  corporation  cannot  be  inter- 
fered with  in  the  exercise  of  its  discretion;  that  between  the 
corporation  and  the  stockholders  its  determination  not  to  de- 
clare dividends  is  conclusive.  But  here  the  question  is  between 
stockholder  and  stockholder,  between  life  tenant  and  remainder- 
man. The  question  arises  not  on  any  act  of  the  corporation, 
but  on  a  will  or  trust ;  and  we  submit  that  it  is  ultra  vires  the 
corporation  to  attempt  to  fix  the  rights  of  private  persons  under 
the  trust.  Under  the  will,  by  the  express  intent  of  the  testator 
the  owner  of  the  capital  and  income  represented  by  this  stock 
are  entitled  to  the  income ;  and  it  cannot  be  denied  that  the  fund 
we  seek  to  reach  is  income,  made  since  the  death  of  the  testator, 
and  during  our  tenancy.  Had  the  bank  declared  it  out  as 
annual  cash  dividends,  there  could  have  been  no  question  as  to 
its  ownership.  If  it  was  income,  it  belonged  to  us.  Can  the 
substance  be  changed  by  mere  matter  of  form?    That  we  are 
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entitled  to  the  income  under  the  will  no  one  will  deny,  but  they 
attempt  to  deprive  us  of  our  benefits  by  mere  technicalities.  If 
the  court  will  examine  into  the  substance  of  the  transaction  and 
the  intent  of  the  testator,  they  will  find  that  this  fund  belongs 
to  us.  The  court  that  originated  the  contrary  doctrine  has  not 
consistently  maintained  its  doctrine.  It  has  come  over  to  our 
side  when  a  corporation  distributes  a  part  of  its  capital,  and 
holds  that  then  they  will  look  through  the  mere  form  of  cor- 
porate action,  and  award  the  money,  cash  dividends  though  it 
be,  to  the  remainderman.  This  conclusively  shows  the  weak- 
ness of  the  position.  If  corporate  action  is  conclusive  in  the 
one  case,  why  not  make  it  so  in  the  other?  There  is  not  the 
slightest  distinction  between  the  two.  They  are  unwilling  to 
face  the  legitimate  and  necessary  result  of  their  own  holding. 
We  submit  that  this  court  will  not  follow  the  lead  of  a  court 
whose  holding  is  confessedly  based  only  on  inconvenience  and 
unwillingness  to  seek  out  the  one  to  which  the  fund  belongs, 
though  it  may  justly  belong  to  that  one;  and  the  more  when 
on  one  branch  of  this  proposition  they  will  not  follow  the  prin- 
ciples they  enunciate.  It  is  a  rule  in  favor  of  entailments  and 
perpetuities.  That  court  is  willing  to  undergo  the  labor  to  as- 
certain when  capital  is  declared  out  as  dividend,  but  is  unwilling 
to  undergo  the  labor  in  behalf  of  the  tenant.  Their  proposition 
appears  to  us  totally  indefensible.  The  income  belongs  to  the 
life  tenant,  and  the  court  certainly  will  not  shirk*  labor  to  do 
justice.  This  is  the  basis  of  our  contention,  and  the  court  will 
look  through  the  form  to  the  substance,  and  award  the  fund 
to  him  to  whom,  in  equity  and  good  conscience,  it  belongs; 
and  this  no  matter  what  amount  of  labor  necessary  therefor. 
It  will,  as  a  court  of  conscience,  fully  execute  the  trust,  what- 
ever it  may  be.  However,  in  this  case  there  is  no  labor,  and 
the  amount  is  easily  ascertainable;  in  fact,  it  is  admitted.  The 
question  here  involved  is  the  construction  of  a  will,  whereby 
the  testator  made  certain  dispositions  of  his  property;  and  in 
the  construction  of  this  will,  as  aptly  said  by  this  court,  the 
pole  star  of  the  court  in  determining  its  meaning  and  constru- 
ing it  will  be  the  intention  of  the  testator,  and  to  determine  this 
intention  let  us  consider  what  the  consequence  might  be  if  ap- 
pellee's contention  is   correct.      As   clearly   stated  by   Judge 
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Seymour  D.  Thompson:  "A  testator  disposes  of  his  estate 
upon  a  trust  that  the  income  shall  go  to  his  widow  and  the 
capital  to  his  children.  The  estate  is  invested  in  the  shares  of 
a  railway  company.  The  railway  company,  instead  of  declarfng 
cash  dividends,  declares  stock  dividends ;  and  thus  by  mere  will 
of  the  directors,  exerted  to  serve  the  interest  of  the  corporation 
which  they  represent,  and  having  no  reference  whatever  to 
carrying  out  the  trust  of  the  will  of  the  decedent,  both  the 
corpus  and  the  income  are  saved  for  the  children,  while  the 
widow  is  to  starve.  Such  was  not  the  intention  of  the  testator." 
(3)  The  opinion  of  the  chancellor  is  in  the  record,  and  in 
regard  to  it  will  say :  The  opinion  of  the  chancellor  holds  that 
there  is  no  difficulty  in  ascertaining  what  were  the  earnings 
after  the  death  of  Tribette,  and  that  the  Pennsylvania  or  Ameri- 
can rule  was  the  correct  doctrine;  but  he  denied  relief  solely 
because  he  was  of  opinion  that  the  earnings,  until  declaration 
into  the  dividends  by  the  directors  of  the  corporation,  were 
corporate  property,  and  that  the  life  tenant  had  no  interest 
therein.  In  this  holding,  especially  under  the  facts  in  this  case, 
he  erred.  The  trust  created  by  the  will  bequeathed  the  "  annual 
income "  of  the  estate  to  the  life  tenants.  What  is  the  "  in- 
come" of  the  estate  derived  from  this  stock?  It  is  the  annual 
profits  of  the  corporation  upon  its  capital.  That  is  the  yearly 
increase  of  the  trust  estate  from  profits,  and  that  is  the  "  annual 
income  "  of  the  trust  estate  from  the  stock.  The  case  was  not 
one  of  enhancement  of  value  of  stock  by  enhancement  in  value 
of  the  property  represented  by  the  capital  stock  (corpus),  but 
one  in  which,  as  to  the  Capital  State  Bank  stock,  the  profits 
have  been  made;  and  as  to  the  Clarksdale  Bank,  in  which  not 
only  have  these  profits  been  made,  but  the  stockholders  have 
declared  it  out  in  a  stock  dividend,  pending  the  issuance  of 
which  the  stock  was  sold.  When  all  liabilities  are  paid  either 
out  of  the  gross  receipts  or  net  earnings,  the  remainder  is  the 
profit  of  the  shareholders,  to  go  toward  dividends.  (St,  John  v. 
Railway  Co.,  10  Blatchf.  271,  Fed.  Cas.  No.  12,226;  5".  C,  22 
Wall.  136,  22  L.  Ed.  743.)  These  shares  of  stock  sold  repre- 
sented the  estates  of  the  remaindermen  and  of  the  life  tenants, 
and  the  purchase  money  in  the  hands  of  the  trustees  was  the 
representative  of  both  corpus  and  income.     These  trustees  were 
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the  representatives  of  both  remaindermen  and  life  tenants,  and 
their  trust  required  that  they  should  apportion  that  part  belong- 
ing to  the  life  tenant  to  them  for  present  enjoyment,  and  hold 
the  corpus  for  the  remaindermen,  and  to  make  more  income 
for  the  life  tenants  thereafter.  The  principle  of  apportionment 
is  clearly  set  forth  in  Cdlkott  v.  Parks  (58  Miss.  528).  There 
there  was  a  sale,  by  agreement,  of  the  land,  and  it  was  neces- 
sary to  apportion,  and  the  court  says :  "  We  approve  the  rule 
declared  by  Judge  Story  in  Foster  v.  Hilliard  ( i  Story,  yy.  Fed. 
Cas.  No.  4,972),  which  is  that,  when  a  tenant  for  life  and  re- 
maindermen sell  the  estate,  consisting  of  their  united  interests, 
the  share  of  each  in  the  proceeds,  in  the  absence  of  agreement, 
is  to  be  determined  by  its  value  at  the  time  of  sale,  as  fixed  by 
the  common  tables  of  life  annuities;  in  other  words,  the  re- 
spective owners  of  independent  interests  are  entitled  to  share  in 
the  proportion  of  those  interests  according  to  present  value 
when  sold.  *  *  *  But  when  the  court  is  called  on  to  ap- 
portion burdens  after  the  termination  of  the  life  estate  it  will 
make  the  apportionment  on  the  basis  of  actual  enjoyment, 
*  *  *  upon  facts,  as  matter  of  justice  between  the  inde- 
pendent interests."  (See  further  Judge  Story's  opinion  in  Foster 
V.  Hilliard,  supra,  for  a  clear  statement  of  the  reasons  of  the 
rule.)  This  principle  cannot  be  confined  to  interests  of  life  tenants 
and  remaindermen  in  land.  The  character  of  the  property  cannot 
control  the  principal.  The  estate  in  shares  of  stock  cannot 
differ  from  land.  In  Callicott  v.  Parks  there  was  no  trustee,  no 
trust.  Here  there  is  a  trustee,  whose  duty  it  is  to  apportion  ac- 
cording to  the  interests  of  each  class.  While,  ordinarily,  the 
administration  of  the  corporate  affairs  will  not  be  interfered  with 
by  the  courts,  yet  equity  will  interfere  to  prevent  an  unjust  dis- 
crimination in  the  distribution  of  the  profits.  (Luting  v.  Insur- 
ance Co.,  45  Barb.  510;  Ranee's  Case,  6  Ch.  App.  104;  Bloxam 
V.  Raihvay  Co.,  3  id.  337;  Howell  v.  Railroad  Co.,  51  Barb.  378; 
Smith  V.  Manufacturing  Co.,  29  Ala.  503.)  If  the  corporation 
declares  a  dividend,  the  American  rule  holds  that  the  life  tenant 
and  the  remaindermen  are  not  bound  by  the  declaration  of  the 
corporation  that  it  is  income  or  corpus.  Everything  earned  after 
the  testator's  death  is  income  in  equity,  even  though  in  the  form 
of  capital.    We  collect  infra  some  of  the  cases  cited  supra,  and 
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others  on  this  point :  Appeal  of  Wiltbank  (64  Pa.  St.  256,  3  Am. 
Rep.  585)  ;  Appecd  of  Earp  (28  Pa.  St.  368)  ;  In  re  Smith's  Es- 
tate (140  id.  344,  21  Atl.  438,  23  Am.  St.  Rep.  237)  ;  Ashhurst 
V.  Field's  Admr.  (26  N.  J.  Eq.  11)  ;  Ashhurst  v.  Potter  (29  id. 
625)  ;  Pritchitt  v.  Trust  Co.  (96  Tenn.  472,  36  S.  W.  1064,  33 
L.  R.  A.  856)  ;  McClouth  v.  Hunt  (154  N.  Y.  194,  48' N.  E.  548, 
39  L.  R.  A.  230) ;  Thomas  v.  Gregg  (78  Md.  545,  28  Atl.  568, 
44  Am.  St.  Rep.  310)  ;  Lord  v.  Brooks  (52  N.  H.  72)  ;  Bouch  v. 
Sproule  (L.  R.  12  App.  385) ;  2  Thomp.  Corp.,  §  2222;  In  re 
Hopkins'  Trusts  (L.  R.  18  Eq.  696.)  Thus  the  facts  as  to 
whether  income  or  corpus,  held  in  Callicott  v.  Parks  (supra), 
must  control,  and  these  facts  are  to  be  judicially  ascertained  and 
declared.  The  life  tenant  must  pay  all  taxes  and  calls  on  the 
shares  (2  Cook,  Corp.  [4th  ed.],  §  560)  and  expenses  of  admin- 
istration of  the  trust  estate.  In  re  Hopkins'  Trusts  (L.  R.  18 
Eq.  696),  it  was  held  that  the  declaration  of  a  dividend,  retro- 
actively, covering  five  years,  was  income.  (See  also  Madaren 
V.  Stainton,  3  De  Gex,  F.  &  J.  202,  and  wherein  the  early  Eng- 
lish rule  is  criticized.)  If  the  life  tenant  is  charged  with  the 
annual  taxes  and  expenses  of  the  trust  on  the  share, —  in  other 
words,  the  expenses  of  that  part  of  the  trust  estate, —  while 
each  year  the  profits  on  the  shares  are  being  carried  up  on  the 
books  of  the  corporation  to  enhance  the  value  of  the  corpus, 
then  this  would  be  inequitable  and  unjust,  and  contrary  to  the 
express  testamentary  intent.  If  the  property  or  franchises  of  a 
corporation,  a  part  of  the  corpus,  are  sold,  then  the  dividend 
arising  therefrom,  no  matter  how  characterized  by  the  corpora- 
tion, belongs  to  the  remainderman.  {Appeal  of  Vinton,  99  Pa. 
St.  434,  44  Am.  Rep.  116;  In  re  Eisner^ s  Estate,  175  Pa.  St.  144, 
34  Atl.  312;  Hite's  Devisees  v.  Hite's  Exr.,  93  Ky.  257,  20  S.  W. 
778,  19  L.  R.  A.  173,  40  Am.  St.  Rep.  189;  Van  Blarcom  v. 
Dager,  31  N.  J.  Eq.  783.)  And  this  is  the  rule  in  Massachusetts 
cases  (supra).  It  seems  clear  that  both  the  life  tenant  and  the 
remainderman,  cestuis  que  trustent,  have  an  interest  or  estate 
in  the  assets  of  the  corporation,  while  they  still  constitute  a  part 
of  the  corporate  property,  inter  se,  and  according  to  the  source 
from  which  those  assets  arise,  and  that  the  corporation  has  no 
power  to  affect  that  interest.  It  is  true  that  neither  the  re- 
maindermen nor  the  life  tenant  can  withdraw  his  interest  from 
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the  corporation  by  any  act  of  his,  but  this  does  not  affect  his 
interests  inter  se  in  it.  When  the  corporation  declares  that  these 
assets  are  to  be  apportioned  among  the  shareholders,  then,  by 
virtue  of  their  estate  in  the  thing,  the  remaindermen  get  what 
is  corpus  and  the  life  tenants  whatever  is  income.  The  principle 
is  that,  whenever  these  corporate  assets  are  for  distribution, 
they  must  be  apportioned  according  to  the  rights  of  the  life 
tenant  and  remaindermen,  accrued  at  the  time  of  their  acquisi- 
tion by  the  corporation,  and  while  they  were  still  corporate 
property.  If  these  sums  of  money  have  been  declared  for  dis- 
tribution by  the  corporation,  the  court  below,  under  its  opinion, 
would  have  held  that  the  income  should  go  to  the  life  tenant ; 
but,  as  there  had  been  no  corporate  action  (in  this  case  he  erred 
•as  to  the  facts  so  far  as  Bank  of  Clarksdale  is  concerned,  but 
of  this  infra),  that  upon  a  sale  of  the  shares  at  their  augmented 
price  (caused  by  a  sale  of  the  interest  of  the  life  tenant  in  the 
accumulated  profits)  the  life  tenant  had  no  interest  in  the  pro- 
ceeds of  the  sale.  If  this  is  sound,  then  a  very  unjust  result  is 
reached.  If  the  corporation  would  declare  that,  so  far  as  it 
was  concerned,  these  assets  might  be  distributed,  then  the  life 
tenant  would  be  entitled  to  the  accrued  profits  as  income ;  not 
because  of  any  right  conferred  by  the  corporation,  but  because 
of  the  actual  ownership  of  that  much  interest  in  the  shares  and 
their  accumulations.  Whenever,  therefore,  there  is  a  separa- 
tion of  the  representative  value  of  these  shares, —  a  partition, 
as  it  were,  between  the  corporation  and  the  shareholder, —  then 
such  value  belongs  to  the  remainderman  or  life  tenant,  accord- 
ing to  the  facts  whether  capital  or  increment  income.  What 
difference  is  there  in  principle  between  separating  the  interests 
of  the  remainderman  and  Ufe  tenant  from  those  of  the  corpora- 
lion  by  a  sale  of  the  shares  to  another  and  a  division  by  act  of 
the  corporation?  The  purchaser  takes  the  whole  interest  of 
both  life  tenant  and  remainderman,  corpus  and  all  undeclared 
dividends.  (Timberlake  v.  Compress  Co.,  72  Miss.  326,  327, 
16  So.  530.)  The  purchaser  of  the  stock  pays  for  the  corpus 
and  the  income,  just  as  in  Callicott  v.  Parks  (supra),  he  paid  for 
the  land  with  its  rents.  If  there  is  to  be  an  equitable  apportion- 
ment in  the  one  case,  there  should  be  in  the  other.  (Pritchitt 
V.  Trust  Co.,  96  Tenn.  588,  36  S.  W.  1064,  33  L.  R.  A.  856.) 
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Strange  as  it  may  seem,  there  is  quite  a  dearth  of  authority  as 
to  the  effect  of  a  sale  of  the  stock  with  accumulated  profits  upon 
the  rights  of  the  life  tenant.  A  case  precisely  in  point,  and 
announcing  the  true  rule,  is  Londesborough  v.  Somerville  (19 
Beav.  295).  It  is  stated  in  Cook,  Corp.  (4th  ed.),  §  560: 
"  But  the  enhanced  price  for  which  stock  sells  by  reason  of  divi- 
dends earned  and  not  declared  belongs  entirely  to  the  remainder- 
man." For  this  statement  he  cites  ScholeHeld  v.  Red  fern  (2 
Drew.  &  S.  173);  Abbercrombie  v.  Riddle  ([1850],  3  Md.  Ch. 
320)  ;  Van  Blarcotn  v.  Dager  (31  N.  J.  Eq.  763)  ;  and  contra, 
Londesborough  v.  Somerville  (19  Beav.  295);  In  re  Stutzer 
(26  Hun,  481);  In  re  Gerry  (103  N.  Y.  445,  9  N.  E.  235). 
Scholefield  v.  Redfern  is  not  in  the  library,  but  according  to 
Mew's  Eng.  Case  Law  Digest  (vol.  6,  p.  270)  no  such  prin-  • 
ciple  is  announced,  and  it  may  be  that  the  case  turned  on  the 
English  Apportionment  Act  of  1870  (Cook,  Corp.  [4th  ed.]  558), 
as  it  seems  to  be  a  late  case.  And  this  view  is;  strengthened  by 
the  citation  contra  of  Londesborough  v.  Somerville  ([1854],  19 
Beav.  295), —  a  case  clearly  not  controlled  by  statute.  Abber^ 
crombie  v.  Riddle  (3  Md.  Ch.  320),  cited,  puts  its  decision  upon 
the  impossibility  of  an  apportionment  in  that  case.  The  chan- 
cellor holds  here  that  the  income  and  corpus  are  susceptible  of 
easy  division.  Van  Blarcom  v.  Dager  (31  N.  J.  Eq.  783)  is  not 
in  point.  It  was  the  increased  value  of  gold  {corpus)  by  its  price 
rising  to  a  premium.  But  none  of  the  cases  cited  by  Cook  sus- 
tain his  declaration.  In  commenting  adversely  on  the  Massachu- 
setts rule  (2  Thomp.  Corp.,  §  2219)  and  its  illogical  consequences, 
he  says  (seemingly  as  the  acme  of  such  results)  that  it  follows 
from  the  "modern  rule''  (italics  his)  that  the  enhanced  price 
for  which  stocks  may  sell  by  reason  of  dividends  earned,  but  not 
declared,  inure  to  the  remainderman;  citing  Scholefield  v.  Red- 
fern  (supra),  and  Greene  v.  Smith  (17  R.  I.  28,  19  Atl.  1081). 
He  then  criticises  this  Massachusetts  rule,  and  says  that  it  is  a 
rule  of  "  convenience,"  and  not  of  "  justice."  "  It  loses  sight 
of  the  real  question  under  consideration,  which  is  capital  of  the 
estate  disposed  of  by  the  will,  and  not  what  is  capital  of  the 
corporation ;  and  it  goes  entirely  beyond  the  tenable  ground  where 
it  allows  this  question  to  be  determined,  not  by  the  judicial 
court  upon  a  view  of  the  real  substance  of  the  case,  but  by  a 
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board  of  directors, —  that  is,  a  committee  of  persons  entirely 
foreign  to  the  will, —  in  passing  a  resolution  declaring  a  divi- 
dend.*' (See  fully  Judge  Thompson's  review  of  this  subject,  in 
which  he  says  the  question  should  be  decided  on  reason,  as  there 
is  little  harmony  in  the  cases.)  As  to  the  stock  of  the  Clarksdale 
Bank,  the  petition  avers  that  the  stockholders  had  decided  to  dis- 
tribute the  earnings  as  a  stock  dividend,  and  that  pending  the 
reorganization  on  the  new  stock  basis  the  trustees  sold  stock. 
There  is  here  the  declaration  of  the  stockholders  of  a  stock  divi- 
dend of  the  profits,  and  the  hereinbefore  shown  stock  dividends 
of  profits  belong  to  the  life  tenant.  (Cases  supra.)  The  words  of 
the  will  are  "  annual  income,"  not  "  dividends."  Accretions  an- 
nually added  to  the  capital  are. what  is  bequeathed  to  the  life 
tenant,  clearly  showing  that  it  was  present  enjoyment  of  the 
profits  as  they  accrued,  by  the  life  tenants,  and  not  the  post- 
ponement of  enjoyment  to  the  remaindermen  fifty  years  hence. 
This  could  not  have  been  the  intention  of  the  testator.  When  he 
used  the  word  "  income  "  in  the  will  he  did  not  use  it  in  the 
narrow,  restricted  sense  in  which  the  learned  chancellor  construed 
it,  but  in  its  usual  and  every-day  acceptation.  He  did  not  desire 
that  those  who  were  nearest  and  dearest  to  him  should  be  al- 
lowed to  starve,  while  his  property,  meant  for  their  sustenance 
and  support,  should  go  on  accumulating  for  generations  yet  un- 
born. No  such  intention  can  be  imputed  to  a  testator.  Under 
and  by  virtue  of  the  will  appellants  were  entitled  to  the  income 
of  these  stocks;  and,  irrespective  of  its  forms,  they  could  not  be 
deprived  of  it.  The  mere  forms  that  it  might  take  did  not  cut 
any  figure.  It  was  the  substance  of  the  transaction  which  will 
govern  this  court.  Under  these  conditions,  if  the  bank  had  de- 
clared a  stock  dividend,  under  the  prevailing  American  doctrine 
it  would  have  gone  to  the  remaindermen,  if  made  subsequently  to 
or  prior  to  the  tenancy  for  life,  and  to  the  life  tenant  if  from  in- 
come during  that  period,  all  forms  being  disregarded.  If  a  cor- 
poration were  to  declare  50  per  cent,  dividend, —  25  per  cent,  of 
income,  and  25  per  cent,  derived  from  the  sale  of  corporate  prop- 
erty,—  all  of  the  courts  would  divide  this  between  the  two  parties. 
If  the  Capital  State  Bank  had  forfeited  its  charter  the  day  on 
which  this  sale  was  made,  then,  under  section  847  of  the  Code, 
*'  all  its  real  and  personal  estate  shall  be  vested  in  the  stockhold- 
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ers  therein,  in  their  respective  proportions,  who  shall  hold  the 
same  as  tenants. in  common."  The  appellees  would  have  held 
this  property  as  trustees  for  appellants  and  the  other  class.  Under 
these  circumstances,  to  whom  would  this  income  go?  What 
would  be  the  tnistees'  duty  in  regard  thereto?  Under  the  rule 
in  OfFutt  V.  Divine's  Exr.  ([Ky.  1899],  53  S.  W.  816;  In  re 
Rogers  ([1897],  22  App.  Div.  428,  48  N.  Y.  Supp.  175;  affd. 
[1899],  161  N.  Y.  108,  55  N.  E.  393)  ;  Lord  v.  Brooks  ([1872], 
52  N.  H.  75), —  there  would  be  an  apportionment  between  the  two 
parties  of  the  income  and  the  corpus  as  their  interest  appeared. 
The  court  would  break  through  the  outward  forms  (mere  forms), 
and  get  down  to  the  substance.  Then,  in  the  case  at  bar,  appel- 
lants would  be  entitled  to  the  relief  sought.  Under  the  practically 
unanimous  voice  of  the  authorities,  in  equity  and  good  conscience 
this  fund  belongs  to  us;  and  under  the  rule  in  Earp's  Case 
neither  the  corporation  nor  anybody  else  can  change  this.  In  the 
case  at  bar  the  trustees  held  a  certificate  of  stock  in  these  banks. 
In  its  ultimate  analysis  this  certificate  represented  corpus  and 
income.  The  income  belonged  to  us,  for,  if  the  corporation  were 
dissolved,  that  much  would  come  to  us.  Now,  in  one  of  the 
instances  in  the  case  at  bar  the  trustees  —  trustees  as  well  for 
the  life  tenant  as  for  the  remainderman  —  converted  this  certifi- 
cate into  money.  What  was  the  eflFect  ?  The  corporation  thereby 
stepped  down  and  out.  So  far  as  we  are  concerned,  it  was  as 
though  the  corporation  ceased  to  exist,  and  its  property  would 
be  held  for  distribution  among  its  stockholders.  To  whom,  then, 
was  this  money  payable?  Under  the  authorities  supra,  it  be- 
longed to  us.  There  is  another  forcible  view  to  take  of  this 
matter.  The  trustees  held  this  stock  certificate,  which  represents 
the  whole  of  the  corporate  property.  The  corporate  property 
quoad  us  is  divided  into  income  and  corpus,  quoad  the  corpora- 
tion there  is  no  such  distinction.  Say  that  the  corporate  property 
consists  of  25  per  cent,  income  and  75  per  cent,  corpus.  The 
stock  certificate  held  by  our  trustees  represents  25  per  cent,  prop- 
erty that  belongs  to  us  (income),  and  75  per  cent,  that  belongs 
to  the  remaindermen  (corpus).  These  rights  are  separate  and 
distinct.  We  own  one-fourth  of  the  property  represented  by  the 
certificate,  the  other  party  owns  three- fourths ;  but  our  one- 
fourth  and  his  three-fourths  are  bound  together  into  but  one 
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certificate.  But  this  does  not  confuse  the  rights  in  the  least.  Were 
the  corporation  to  declare  25  per  cent,  stock  dividend,  represent- 
ing 12^  per  cent,  profits  made  before  our  tenancy  and  12^  per 
cent,  profits  made  during  our  tenancy,  the  court,  under  the  better 
rule,  and  the  one  which  the  chancellor  says  he  adopts,  would  ap- 
portion one-half  to  us,  one-half  to  the  other  party.  Numerous 
other  examples,  more  intricate,  might  be  made;  but  in  the  ulti- 
mate analysis  they  all  reduce  to  this:  Income  to  life  tenant, 
corpus  to  remainderman;  once  income,  always  income;  once 
corpus,  always  corpus.  With  this  well-defined  and  dual  relation 
existing  as  to  the  stock,  the  stock  is  sold  for  a  price  that  repre- 
sents both  income  and  corpus.  If  that  part  of  the  stock  which 
is  income  belongs  to  us  before  the  sale,  why  do  not  the  proceeds 
belong  to  us  after  the  sale?  It  was  our  property  just  as  much 
as  a  house  in  which  we  were  owners  of  one- fourth  interest  which 
was  held  by  a  trustee,  and  by  him  converted.  The  form  of  the 
property  would  be  changed,  but  the  rights  of  the  parties  therein 
would  remain  unaltered.  There  is  no  magic  in  selling  stock 
certificates.  They  are  property  just  like  any  other  property,  and 
surely  no  vested  right  is  devested  merely  by  a  conversion  by  a 
trustee  who  has  the  power  to  do  so.  We,  therefore,  respectfully 
submit  that  after  a  conversion  authorized  by  the  will,  and  made 
by  the  trustees  under  such  authority,  the  rights  of  the  cestuis 
que  trustent  are  not  in  the  least  changed.  These  remarks  are 
more  applicable  to  the  sale  of  the  Capital  State  Bank  stock,  as 
in  the  Bank  of  Clarksdale  the  stock  dividend  had  already  been 
declared,  but  had  not  been  actually  paid;  but  equity  will  regard 
that  as  done  which  ought  to  be  done,  and  will  hence  treat  the 
dividends  as  declared  and  paid,  and  this  as  a  suit  to  collect  this 
amount.  Wherefore  we  respectfully  submit  that  the  decree  of 
the  chancellor  should  be  reversed,  and  the  cause  remanded. 

Alexander  &  Alexander,  for  appellees. 

Calhoon,  J. —  The  will  in  the  record  giving  rise  to  this  pro- 
ceeding is  somewhat  remarkable  as  a  testamentary  instrument 
in  modern  times.  It  also  serves  to  open  a  field  for  serious 
legislative  consideration.  The  reporter  is  requested  to  publish 
it  in  full,  together  with  the  brief  of  counsel  for  appellants  and 
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the  opinion  of  the  learned  chancellor  in  the  court  below.  Ap- 
pellees are  mere  testamentary  trustees,  with  no  personal  or 
controversial  interest,  but  who  simply  wish  their  course  marked 
out  by  adjudication.  Our  court  of  last  resort  has  never  yet 
been  called  on  to  align  itself  with  any  class  of  decisions  on  the 
question  involved,  and  it  must  do  so  now.  In  this,  however, 
it  declines  to  announce  any  **  hard  and  fast  rule  "  to  control  in 
all  cases  of  apparent  similitude,  but  simply  proposes  to  declare 
its  opinion  of  the  intent  of  the  testator  in  the  matter  in  hand. 
This  will  gives  the  whole  estate  to  the  trustees,  with  provision 
for  their  successors,  with  directions  to  sell  all  real  estate,  and 
convert  everything  into  personalty,  with  the  avowed  purpose 
to  avoid  the  requirements  of  law  as  to  land  and  as  to  perpetui- 
ties; and  it  gives  the  trustees  ample  powers  of  investment  in 
any  solvent  securities  so  as  to  provide  income.  It  provides 
for  two  large  classes  of  beneficiaries, —  one  for  life,  of  this  in- 
come, and  the  other  of  the  corpus,  after  fifty  years,  with  such 
contingencies  as  postpone  final  distribution  of  all  to  probably 
seventy  years  after  the  testator's  death.  The  second  clause 
obliges  the  trustees  to  distribute,  as  directed  in  the  third  clause, 
"the  annual  income  derived  from  all  my  estate,  both  that  of 
which  I  may  die  seized  and  possessed  and  that  which  shall  be 
acquired  by  my  trustees  with  the  proceeds  arising  from  the 
sale  of  my  real  estate,"  to  such  of  many  designated  persons  as 
survived  the  testator,  with  provisions  as  to  their  issue  living 
during  the  life  of  any  person  of  that  large  class.  The  third 
clause  commands  the  trustees  "to  pay  and  distribute  annually 
at  the  end  of  each  year  after  my  death  the  entire  net  income  of 
my  said  estate  to  and  among  the  persons"  named  in  classes, 
and  provides  for  education  of  minors  "  in  addition  to  his  or  her 
per  capita  share  of  such  income,"  and  it  proceeds :  "  The  dis- 
tribution of  the  income  of  my  said  estate  shall  be  thus  annually 
made  until  the  time  to  commence  distributing  the  corpus  of 
said  estate  as  designated  in  item  four  of  this,  my  will."  Item 
fourth  provides  that  "at  the  end  of  the  fiftieth  year  from  and 
after  my  death  "  the  trustees  should,  if  any  of  class  i  be  then 
alive,  distribute  to  them  and  those  of  class  2  then  living,  and 
the  heirs  then  alive  of  any  of  class  2  who  had  died,  "  one- 
twentieth  of  the  corpus  of  my  said  estate,  together  with  any 
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accrued  and  undistributed  income,  and  one-twentieth  of  the 
corpus  thereof  annually  thereafter,"  so  as  to  wind  up  the  whole 
business  in  seventy  years  from  the  testator's  death.  Item  fifth, 
it  must  be  especially  noted,  saddles  on  the  income  for  fifty 
years,  and  then  on  the  annual  distribution  of  income,  with  one- 
twentieth  of  the  corpus,  "all  taxes,  expenses  of  administering 
this  trust,  and  the  compensation  of  my  trustees."  Plainly,  then, 
from  the  whole  will,  the  intent  comprises  two  purposes :  First, 
that  all  the  accretions  to  the  corpus  —  all  its  acquets;  all  the 
profits  it  produced  —  should  be  annually  devoted  to  the  sup- 
port, maintenance,  and  education  of  the  life  beneficiaries,  and, 
second,  from  a  curious  wish  not  to  let  go  his  hold  on  the 
principal  until  bound  to,  that  the  corpus  should  remain  intact 
for  fifty  years.  Such  being  the  will,  the  life  beneficiaries  filed 
their  bill,  the  charges  of  which,  being  admitted  by  the  demurrer, 
must  be  taken  as  true.  So  the  facts  are  that  at  the  date  of  the 
death  of  the  testator  certain  bank  stocks  he  owned  had  a  book 
value  in  excess  of  their  par  value,  arising  out  of  the  policy  of 
the  bank  corporations,  through  their  boards  of  directors,  to 
withhold  a  part  of  their  earnings  (a  large  part)  from  the  dis- 
tribution of  dividends,  and  carry  it  to  surplus.  Of  course,  all 
this,  as  it  was  at  the  testator's  death,  was  corpus,  and  had  to  be 
held  for  the  remaindermen.  But,  after  the  testator  died,  the 
same  system  was  continued  by  the  corporations,  and  the  book 
values  annually  increased  until  a  time  when  the  trustees  sold 
some  of  these  bank  stock  shares,  whose  values  had  been  largely 
increased  since  the  maker  of  the  will  died,  which  increase  the 
life  beneficiaries  claim  should  be  theirs,  and  we  think  their  claim 
just.  Suppose  the  testator  had  (as  is  not  unfrequently  the 
case),  practically  all  he  had  in  the  shares  of  one  bank  or  one 
railroad,  and  the  policy  of  the  directors  was  (as  sometimes 
occurs)  to  distribute  ho  dividends  for  many  years,  but  to  pass 
all  dividends  to  surplus  to  increase  the  value  of  stock  shares. 
Surely,  the  life  beneficiaries  must  be  entitled  to  these  undis- 
tributed dividends  as  the  proper  earnings  of  the  corpus;  other- 
wise these  objects  of  the  testator's  bounty  must  remain  unedu- 
cated and  in  poverty,  while  a  fortune  is  being  accumulated  for 
unborn  remaindermen.  If  this  be  the  "  Massachusetts  rule," 
followed  by  a  few  of  the  States,  as  applied  to  this  will,  we  dis- 
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sent  from  it,  and  put  this  State  under  the  "  Pennsylvania  rule," 
which  prevails  in  the  large  majority  of  the  States.  We  decline 
to  indorse  the  doctrine  that  the  question  of  corpus  to  the  re- 
maindermen or  income  to  the  life  men  depends  on  the  schemes 
of  corporations  or  the  will  of  their  boards  of  directors.  They 
may  withhold  dividends  from  stockholders  and  from  life  bene- 
ficiaries under  wills  to  swell  surplus,  but  they  cannot  adjudicate 
their  eventual  right  to  the  dividend  passed  to  surplus.  The 
courts  only  can  do  this.  Whenever  the  earnings  are  distributed, 
the  life  men  are  entitled  to  them,  and  whenever  the  trustees 
sell  stocks,  enhanced  in  value  by  these  undistributed  dividends, 
the  enhancement,  above  the  value  at  the  testator's  death,  is,  in 
law  and  equity,  the  property  of  the  life  beneficiaries. 

The  authorities  on  all  phases  of  this  question  are  presented 
and  discussed  with  absolute  fairness  and  much  ability  in  the 
written  argument  of  solicitors  for  appellants,  and  it  would  be 
an  "  affectation  of  learning  "  to  go  into  that  field.  We  ask  atten- 
tion especially  to  the  following  citations  in  that  brief:  9  Am. 
&  Eng.  Encyc.  of  Law  (2d  ed.)  710;  2  Thomp.  Corp.,  §§  2192- 
2222 ;  and  particularly  to  the  conclusion  arrived  at  by  this  learned 
author  in  section  2222. 

Reversed  and  remanded,  with  sixty  days  to  appellees  to 
answer  after  mandate  filed  in  the  court  below. 

See  Note  "  Capital  or  Income  as  Applied  to  Stock  Dividends,"  6  Prbb. 
Rep.  Annot.  377. 


Homer  et  al.  vs.  Landis  et  al. 

[Court  of  Appeals  of  Maryland,  June  19,  1902;  52  Atl.  494.] 

Wills  —  Construction  —  Annuity  —  Income. 

Testator  gave  and  bequeathed  to  his  sister  a  life  annuity,  and  directed 
his  trustee  to  pay  the  same  to  her  from  the  "  income "  of  his 
estate,  provided  that  his  trustee  should  set  apart  such  property  as 
he  saw  fit  to  enable  him  to  meet  the  requirements  of  the  trust, 
and  gave  the  trust  property,  "  in  its  integrity,"  to  his  grandchildren 
after  the  accomplishment  of  the  trust.  Held,  that  there  was  a  gift 
of  income,  and  not  a  technical  annuity,  which,  in  the  absence  of 
sufficient  estate  to  furnish  the  income,  would  be  paid  out  of  the 
corpus  of  the  estate." 
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Appeal  from  Circuit  Court  of  Baltimore  city ;  Henry  Stock- 
bridge,  Judge. 

Suit  by  John  William  Landis  and  others  against  Charles  C. 
Homer  and  another,  as  trustees  under  the  will  of  Edward  W. 
Robinson,  deceased.  From  a  decree  for  complainants,  defend- 
ants appeal. 

Reversed. 

Argued  before  McSherry,  Ch.  J.,  and  Fowler,  Boyd,  Page, 
Pearce,  Schmucker,  and  Jones,  JJ. 

Geo.  R.  Willis,  Jos.  C.  France j  Francis  T.  Homer,  and  Samuel 
K,  Smith,  for  appellants. 

Miller  &  Bonsai  and  Roland  B,  Harvey,  for  appellees. 

Fowler,  J. —  Edward  W.  Robinson  died  in  1893,  leaving  a 
will  disposing  of  both  real  and  personal  estate.  He  left  surviving 
him  two  grandsons, —  William  W.  Welch  and  Edward  M.  Lara. 
A  number  of  collateral  relations,  most  of  whom  were  in  more  or 
less  needy  circumstances,  also  survived  him.  To  several  of  the 
latter  —  among  others,  to  his  sister,  Hannah  P.  Landis  —  he  gave 
life  annuities.  The  provision  for  Mrs.  Landis  is  as  follows :  "  I 
give  and  bequeath  unto  my  beloved  sister,  Hannah  P.  Landis,  a 
life  annuity  of  nine  hundred  dollars,  and  direct  my  executors  or 
my  trustee  to  pay  the  same  to  her,  from  the  income  of  my  es- 
tate, in  equal  quarterly  payments,  as  long  as  she  shall  live." 
The  provisions  for  the  benefit  for  his  other  collateral  relations 
are  similar  to  that  we  have  just  quoted,  though  providing  for 
the  payment  of  different  amounts,  so  that  the  whole  sum  directed 
by  the  testator  to  be  paid  by  his  trustee  in  the  way  of  legacies 
or  life  annuities  amounted  annually  to  the  sum  of  $2,000.  He 
first  directed  his  trustee  to  set  apart  and  hold  a  sufficient  amount 
of  his  estate  as  will,  in  his  best  judgment,  yield,  beyond  all  doubt 
in  his  mind,  a  net  annual  income  equal  to  the  entire  amount  of 
legacies  or  annuities  provided  for  by  the  will.  The  testator  de- 
clares that  having  thus  made  provision  in  a  small  way  for  those 
of  his  relations  who  seemed  to  him  most  dependent  on  him,  and 
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most  in  need  of  his  assistance,  he  desired  to  dispose  of  the  rest 
and  residue  of  his  worldly  estate,  by  which  expression  he  says, 
"  I  mean  the  portion  of  my  estate  (all  of  my  lands,  etc.,  and 
chattels)  thus  to  be  set  aside  in  trust  for  the  benefit  of  my  rela- 
tions after  the  trust  shall  have  been  accomplished,  as  well  as  the 
rest  or  balance  of  my  estate  not  having  thus  been  set  apart,  and 
do  therefore  declare  and  say,  as  part  of  this,  my  last  will,  that 
the  same  —  the  rest  and  residue  of  my  estate  —  shall  be  owned 
and  enjoyed  by  my  two  grandsonis,  William  W.  Welch  and  Ed- 
ward M.  Lara,  share  and  share  alike."  These  devises  and  be- 
quests for  the  benefit  of  his  grandsons  are  made  "  subject  to 
the  purposes  of  the  trust "  which  he  had  created  for  his  sister, 
Mrs.  Landis,  and  his  other  collateral  relations.  There  are  a 
number  of  codicils,  but  they  are  not  important,  nor,  indeed, 
material,  as  the  case  is  now  presented.  It  is  apparent  from  the 
face  of  the  will  that  the  testator  supposed  his  estate  was  ample, 
after  the  payment  of  debts  when  invested  by  his  trustees,  to  pro- 
duce the  income  necessary  to  supply  a  fund  for  the  payment  of 
various  annuities  which  his  benevolence  prompted  him  to  provide 
for  his  needy  relations;  but  during  the  interval  between  tjie 
execution  of  the  will  and  his  death  the  testator  became  heavily 
indebted  as  indorser  for  the  firm  of  one  of  his  grandsons,  so  that 
after  his  death  his  estate  was  found  to  be  involved  to  such  an 
extent  that  his  debts  were  not  paid  in  full  until  the  latter  part 
of  1901.  The  balance  remaining  after  the  payment  of  debts  is 
about  $25,000,  consisting  of  real  and  leasehold,  and  is,  of  course, 
insufficient,  when  invested,  to  produce  a  sum  which  will  pay  the 
annuities.  The  bill  in  this  case  is  filed  by  the  administrator  of 
Mrs.  Landis,  who  died  4th  January,  1901,  before  the  debts  of 
the  testator  were  fully  paid,  and  without  having  received  any- 
thing on  account  of  her  annuity.  The  prayer  of  the  bill  is  that 
a  decree  may  be  passed,  directing  a  sale  of  the  real  and  leasehold 
estate  of  the  testator  for  the  purpose  of  paying  the  amount  due 
the  plaintiff,  as  administrator  of  Mrs.  Landis,  on  account  of  her 
annuity  to  the  time  of  her  death.  To  this  bill  the  successors  of 
the  trustee  named  in  the  will,  who  are  made  defendants,  have 
demurred;  and  the  question  presented  is  whether,  under  the 
proper  construction  of  the  will,  the  provision  for  Mrs.  Landis 
"  is  a  gift  of  income,  dependent  on  the  receipt  of  income,  or  a 
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technical   annuity,   entitling   her  to  a   sale   of   the   corpus  on 
deficiency  of  income." 

The  contention  of  the  learned  counsel  for  the  plaintiff  is  that 
the  provision  made  by  the  testator  for  Mrs.  Landis  is  a  technical 
annuity,  payable  at  all  events, —  payable  primarily  out  of  income, 
but,  if  no  income,  then  the  intention  of  the  testator  will  not  be 
permitted  to  be  "  overruled  merely  by  a  direction  in  the  will  that 
the  money  is  to  be  raised  in  a  particular  way  or  out  of  a  par- 
ticular fund  (Pierrepont  v.  Edwards,  25  N.  Y.  128),  and  that 
the  annuity  here  must  be  regarded  as  a  pecuniary  legacy,  meas- 
ured by  the  number  of  years  the  annuitant  may  live;  such 
legacy  or  annuity  being  payable  out  of  income,  if  any,  but,  if 
none,  or  not  sufficient,  then  out  of  the  corpus,  unless  there  be 
words  of  restriction  sufficiently  explicit  to  cut  down  the  claim  of 
the  annuitant  to  the  income  only."  In  support  of  his  contention 
he  cites  a  number  of  cases, —  among  others,  that  of  Baker  v. 
Baker  (6  H.  L.  Cas.  616),  in  which  Lord  Cran worth  said:  "  In 
all  these  cases  the  real  question  is  whether  that  which  is  given  is 
given  as  an  annuity,  or  is  given  as  the  interest  of  a  fund, — ^whether 
the  language  of  the  testator  imports  that  a  sum,  at  all  events, 
is  annually  to  be  paid  out  of  his  general  estate  or  only  the  inter- 
est, or  a  portion  of  the  interest,  is  to  be  set  apart."  In  the  same 
case  Lord  Brougham  said  what  we  have  occasion  so  often  to 
say, —  "  that  where  the  sole  question  that  arises  is  upon  the  con- 
struction of  a  will,  and  where  the  object  is  to  ascertain  the  meaning 
of  the  words  used  by  the  testator,  nothing,  generally  speaking,  can 
be  more  unfruitful  than  a  reference  to  other  cases,  where,  instead 
of  the. question  arising  upon  a  principle  of  law  or  a  rule  of  law, 
the  whole  question  arose  upon  the  meaning  of  the  words  employed 
in  the  will ;"  and  the  least  difference  between  the  case  at  bar 
and  the  case  cited  will  make  all  the  difference  in  the  world,  and 
render  the  application  of  the  cases  cited  utterly  useless.  What, 
then,  briefly,  is  the  intention  of  the  testator,  as  ascertained  from 
the  will?  It  seems  to  us  clear  that,  as  in  the  cases  of  Baker  v. 
Baker  (supra),  and  Wilson  v.  Tyson  (61  Md.  575),  his  clear 
intention  was  that  what  he  called  his  "  trust  estate,"  as  well  as 
that  which  was  not  so  set  apart,  was  to  go  intact,  and  in  its  in- 
tegrity, to  his  grandsons.  This  is  the  language  he  uses :  "  I 
give  to  my  sister,  Hannah  P.  Landis,  a  life  annuity  of  $900,  and 
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direct  my  trustees  to  pay  the  same  from  the  income  of  my  estate. 
*  *  *  "  Not  only,  however,  is  there  a  mere  direction  in  the 
will  that  the  money  is  to  be  paid  out  of  income,  but  there  is  the 
further  provision  that  this  very  trust  estate,  after  the  death  of 
the  annuitant  or  life  tenant,  is  to  go  over  to  the  testator's  grand- 
children. The  testator  not  only  devises  all  his  estate  to  his 
grandsons,  including  the  trust  estate,  subject,  of  course,  to  the 
trust,  but  he  uses  this  significant  language :  "  Owing  to  the 
character  of  the  various  kinds  of  property  whereof  my  estate  is 
composed,  I  cannot  even  suggest  to  my  trustee  what  property 
he  had  best  set  apart  for  the  purpose  of  the  trust;  but,  having 
great  confidence  in  his  intelligence  and  integrity,  I  leave  that 
matter  entirely  to  him.  He  shall,  however,  hold  the  property 
thus  taken,  selected,  and  set  apart  by  him  (which  property,  for 
convenience,  I  will  call  my  '  trust  estate,'  being  the  same  prop- 
erty I  have  had  in  my  mind  when  speaking  of  the  income  of 
my  estate  in  connection  with  the  duty  of  my  trustee  in  paying 
legacies)  so  long  as  he  shall  deem  it  necessary  to  enable  him  to 
meet  the  requirements  of  the  trust  hereby  created,  and  no  longer. 
It  will  then  come  to  pass  that  as  the  persons  whom  I  have  named 
as  beneficiaries  under  the  trust  hereby  established  will,  one  by 
one,  in  death,  drop  off,  the  money  required  to  meet  the  demands 
of  those  left  will  gradually  grow  less  and  less,  and,  this  being  so, 
the  extent  or  quantity  of  the  trust  estate  for  those  uses  will  be 
from  time  to  time  correspondingly  diminished,  and  the  part 
thereof  thus  not  needed  will  pass  over  to  my  grandsons  herein 
named."  How,  then,  can  it  be  contended  that  the  annuitants 
may,  if  necessary,  annihilate  the  corpus  of  the  testator's  estate, 
when  he  not  only  merely  directs  them  to  be  paid  out  of  the  in- 
come, but  gives  the  trust  estate,  "  in  its  integrity,"  to  his  grand- 
children, "  after  the  trust  shall  have  been  accomplished  ?  "  It 
seems  impossible  to  suppose  that,  if  the  testator  had  it  in  his 
mind  to  dedicate  any  portion  of  the  corpus  of  the  trust  estate  to 
the  accomplishment  of  the  trust,  he  could  have  failed  to  use  some 
language  which  would  have  expressed  that  intention.  But  instead 
of  so  doing,  we  find  that  his  mind  is  directed  to  the  time  when 
the  annuitants  shall  have  passed  away,  and  the  corpus  of  the 
estate  shall  pass  to  his  grandsons.  Not  a  word  do  we  find  in  the 
will  which  would  lead  us  to  the  conclusion  that  the  testator  con- 
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templated  the  use  of  anything  but  the  income  for  the  benefit  of 
his  needy  relatives,  but  his  relation  to  and  conduct  toward  his 
grandsons  would  rather  indicate  that  his  affection  for  them  is 
the  power  which  controlled  the  disposition  of  his  will.  If  we 
are  correct  in  declaring  this  to  be  the  plain  intention  of  the  tes- 
tator, the  fact  that  he  was  in  error  as  to  the  amount  and  value 
of  his  estate,  or  as  to  the  extent  of  his  indebtedness,  cannot 
change  the  nature  of  the  gift  to  his  sisters  or  others  for  whom 
he  provided.  It  is  to  be  presumed,  of  course,  that  the  testator 
thought  his  estate  ample,  and  therefore  he  not  only  said  in  clear 
and  distinct  language  that  the  annual  payments  were  to  be  made 
out  of  the  income,  but  he  naturally  anticipated  and  intended  that, 
the  income  being  sufficient  for  the  purpose  to  which  it  was  de- 
voted, the  corpus  would  go  intact  to  his  grandchildren.  (Theo. 
Wills  [2d  ed.],  p.  637.) 

We  have  thus  disposed  of  the  controlling  question  arising  on 
this  appeal,  and,  being  of  opinion  that  the  demurrer  should  have 
been  sustained,  the  decree  appealed  from  will  be  reversed,  with 
costs. 

Decree  reversed,  with  costs,  and  remanded  for  further  pro- 
ceedings. 


Note.— ANNUITY  OR  INCOME. 

(a)  General  rules  or  principles. 

(b)  Distinction  pointed  out 

(c)  Question  of  intention. 

(d)  When  apportionable. 

(e)  Within  Statute  of  Uses  and  Trusts. 

(f)  Abatement. 

(g)  Illustrative  cases. 

(a)  General  rules  or  principles. — A  gift  of  a  specific  sum  each  year 
until  the  division  of  the  estate  held  not  to  be  an  annuity.  The  court 
said :  "  The  general  understanding  of  the  meaning  of  the  word  *  annuity ' 
is,  that  it  is  an  annual  payment  for  the  support  of  the  recipient,  and 
that  it  terminates  with  his  life.  That  it  is  dependent  for  its  existence 
on  the  life  of  the  annuitant.  By  this  test  the  provision  of  $1,000  in  each 
year  for  David,  until  the  division  of  the  estate,  cannot  be  regarded  as 
an  annuity.  It,  in  fact,  is  not  an  annuity  in  a  legal  sense.  An  annuity  is 
a  yearly  sum  of  money  granted  by  one  party  to  another  in  fee  for  life 
or  years,  charging  the  person  of  the  grantor  only.    An  annuity  is  dif- 
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ferent  from  a  rent  charge  with  which  it  is  frequently  confounded,  in 
this  a  rent  charge  is  a  burden  imposed  upon  and  issuing  out  of  lands, 
whereas  an  annuity  is  chargeable  only  upon  the  person  of  the  grantor." 
(Wagstaff  V.  Lowerre,  23  Barb.  209.  And  see  Kearney  v.  Cruikshank, 
117  N.  Y.  95,  100,  22  N.  E.  580.) 

In  Pearson  v.  Chace  (10  R.  I.  455,  456),  the  court  says:  "An  annuity 
is  defined  as  a  stated  sum  payable  annually  (Booth  v.  Amerman,  4 
Bradf.  129,  133).  This  probably  is  the  ordinary  acceptation  of  the  word. 
But  in  this  case  a  bequest  of  the  interest  of  a  certain  amount  was  held 
to  be  a  bequest  of  income,  not  an  annuity;  while  in  Swett  v.  Boston  (18 
Pick.  123)  a  similar  bequest  was  under  the  statute  held  equivalent  to  a 
direction  to  the  executor  to  pay  the  donee  so  much  a  year,  and  treated 
as  an  annuity  free  from  tax.  In  Craig,  v.  Craig  (3  Barb.  Ch.  76)  there 
was  a  direction  to  invest  a  sum  of  money  enough  to  produce  in  legal 
interest  at  least  $500  a  year,  and  Chancellor  Walworth  treats  this  as  an 
annuity.  So  in  Eyre  v.  Golding  (5  Binn.  472)  the  court  made  a  dis- 
tinction between  a  legacy  of  a  sum  of  money  for  life,  and  a  bequest  of 
a  sum  annually  for  life.  It  is  true,  in  these  cases  the  question  was  more 
particularly  as  to  how  soon  after  the  testator's  death  the  legatee  or 
donee  was  entitled  to  payment.  On  the  other  hand,  income  would  in- 
clude all  cases  when  the  interest  of  a  certain  sum  is  given,  where  the 
profits  or  earnings  of  the  property,  although  payable  at  fixed  periods, 
might  vary  from  time  to  time.  And  in  a  gift  of  the  interest  of  a  given 
sum,  it  might  make  a  material  difference  in  the  application  of  the  rule, 
whether  the  interest  is  regulated  by  law,  or  whether  it  is  left  to  agree- 
ment and  competition,  in  which  case  no  certain  calculation  could  be 
made  as  to  the  interest  a  given  sum  would  produce." 

In  Andrews  v.  Boyd  (5  Greenl.  203)  the  court  says:  "The  income  of 
an  estate  means  nothing  more  than  the  profit  it  will  yield  after  deduct- 
ing the  charges  of  management,  or  the  rent  which  may  be  obtained 
for  the  use  of  it.  The  rents  and  profits  of  an  estate,  the  income,  or  the 
net  income  of  it,  are  all  equivalent  expressions." 

As  a  general  rule  a  bequest  of  the  interest  of  a  particular  sum  will 
not  be  construed  as  giving  an .  annuity,  although  made  payable  an- 
nually, but  will  be  regarded  simply  as  the  gift  of  the  income  or  interest 
of  the  specified  sum.     (Whitson  v.  Whitson,  53  N.  Y.  479.) 

And  that  a  gift  of  income  or  interest  is  not  a  gift  of  an  annuity  see 
Bartlett  v.  Slater  (53  Conn.  102,  22  Atl.  678)  ;  Jackson  v.  Atwater  (19 
Hun,  627), 

As  a  general  rule,  a  bequest  of  the  interest  of  a  particular  sum  will 
not  be  construed  the  same  as  giving  an  annuity  of  the  same  amount, 
although  payable  annually;  but  it  will  be  regarded  simply  as  the  gift 
of  the  income  or  interest  of  that  amount.  (Matter  of  Dewey,  153  N.  Y. 
63,  46  N.  E.  1039.) 

Annuities,  if  no  time  of  beginning  is  specified,  begin  from  date  of  tes- 
tator's death.    (Curran  v.  Green,  18  R.  I.  329,  27  Atl.  596.) 
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Annual  income  means  annual  receipts,  and  is  not  the  equivalent  of 
annual  value.    (Betts  v.  Betts,  4  Abb.  N.  C.  320,  400.) 

(b)  Distinction  pointed  out^The  distinction  between  an  intention 
to  give  and  secure  a  yearly  legacy  or  an  annuity  of  a  certain  amount, 
and  an  uncertain,  fluctuating  income  from  a  fund,  pointed  out  and  ex- 
plained. When  the  intention  is  that  a  person  shall  have  an  annuity  for 
life  of  a  certain  amount,  in  the  event  of  a  failure  of  investments  to 
produce  the  sum  required,  suit  may  be  maintained  in  equity  to  compel 
an  additional  appropriation  from  the  corpus  of  the  estate  or  the  residuary 
estate  to  secure  the  annuity.  (Mcrritt  v.  Merritt,  48  N.  J.  Eq.  i,  21  Atl. 
128.    And  sec  Whitson  v.  Whitson,  53  N.  Y.  479.) 

(c)  Question  of  intention. —  Whether  or  not  the  principal  of  a  fund, 
the  income  of  which  is  set  apart  by  will  to  pay  an  annuity,  is  liable  for 
arrearages  in  such  annuity,  where  the  annual  income  is  insufficient,  de- 
pends upon  the  intention  of  the  testator,  to  be  gathered  from  the  lan- 
guage used.  The  principal  cannot  be  so  drawn  upon  where  the  terms 
of  the  will  show  the  intention  of  the  testator  to  be  that  at  the  death  of 
the  annuitant  the  entire  fund  shall  pass  to  those  who  are  to  take  after 
such  death,  notwithstanding  power  be  given  the  trustee  to  sell  any  of 
the  property.  (Einbecker  v.  Einbecker,  162  111.  267,  44  N.  E.  426.  And 
see  Dougherty  v.  Thompson,  167  N.  Y.  472,  482,  6q  N.  E.  760.) 

(d)  When  apportionable. — At  common  law  annuities  are  not  appor- 
tionable  in  respect  of  time,  excepting  only  where  the  annuity  was  given 
by  a  parent  to  an  infant  child,  or  by  a  husband  to  his  wife  living  sepa- 
rate and  apart  from  him.  (Kearney  v.  Cruikshank,  117  N.  Y.  95,  22 
N.  E.  580.  [The  opinion  contains  a  valuable  review  of  the  cases,  Eng- 
lish and  American,  and  effect  of  statutes.]  And  see  Matter  of  Kane,  64 
App.  Div.  566,  569,  72  N.  Y.  Supp.  333,  where  the  rule  is  recognized  and 
effect  of  statutory  changes  pointed  out.)  Not  apportionable  when  given 
in  lieu  of  dower.  (Rhode  Island  Trust  Co.  v.  Harris,  20  R.  I.  160,  37 
Atl.  701.) 

(e)  Within  Statute  of  TTsee  and  Trusts —  The  payment  of  an  an- 
nuity out  of  the  rents  and  profits  of  land  is  as  much  an  application  of 
rents  and  profits,  within  the  meaning  and  operation  of  the  Statute  of 
Uses  and  Trusts,  as  is  the  payment  over  of  a  share  of  the  rents  and 
profits,  the  amount  of  which  is  not  ascertainable  imtil  realized.  (Coch- 
rane V.  Schell,  140  N.  Y.  516,  35  N.  E.  971.) 

(f)  Abatement. — Annuities  should  not  abate  because  the  income  of 
the  trust  fund  might  be  insufficient  to  pay  the  annuities  and  taxes. 
(Curran  v.  Green,  18  R.  I.  329,  27  Atl.  596.  And  see  Cushing's  Will,  58 
Vt.  393.  5  Atl.  186,) 

The  right  to  the  annuity  does  not  depend  upon  the  amount  of  income 
yielded  by  the  estate.  (Cooper's  Estate,  147  Pa.  St.  322,  23  Atl.  456.) 
Unless  otherwise  provided  by  special  agreement.     (Id.) 

(g)  Illustrative  cases — The  testator  bequeathed  his  daughter  an 
"  annuity  and  sum  yearly "  of  $360,  and  directed  his  executors  to  set 
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apart  $6,000,  and  keep  the  same  invested  in  real  estate  securities,  the 
income  thereof  to  be  used  in  the  pasrment  of  this  legacy.  Held,  that 
under  the  provisions  of  the  will  the  daughter  was  entitled  to  the  payment 
of  the  $360,  irrespective  of  what  income  the  fund  so  set  apart  might 
yield.  The  allowance  of  an  account  of  the  executors,  in  which  they 
were  credited  with  $6,000  set  apart  for  this  purpose,  would  not  consti- 
tute an  adjudication  that  the  daughter  was  entitled  only  to  the  income 
of  that  fund.     (Boomhower  v.  Babbitt,  67  Vt.  327,  31  Atl.  838.) 

A  testator  bequeathed  to  his  wife  "the  interest  upon  the  sum  of 
$12,000,  to  be  paid  to  her  annually  during  the  period  of  her  natural  life  " 
by  his  executors,  with  a  devise  over  of  the  principal  to  the  testator's 
heir-at-law  by  means  of  a  general  residuary  clause.  Held,  that  the  be- 
quest was  of  the  income  of  the  sum  specified,  and  not  an  annuity  of  $720; 
and  hence,  that  if  the  income  fell  short  of  6  per  cent,  upon  $12,000,  the 
corpus  of  the  estate  was  not  liable  for  the  difference.  (Matter  'of  Dewey, 
153  N.  Y.  63,  46  N.  E.  1039.) 

Where  a  testator  gives  an  annuity  without  stating  from  what  source 
it  is  to  be  paid,  and  then  divides  the  rest  of  his  estate  among  several 
persons,  it  is  the  duty  of  the  executors  before  distributing  the  capital, 
either  to  appropriate  a  sufficient  amount  of  the  capital  tc  purchase  an 
annuity,  or  to  reserve  enough  of  it  to  yield  an  income  amply  si  fncient  to 
meet  the  annuity,  leaving  such  portion  of  the  capital  to  be  the  subject 
of  another  distribution  when  the  annuity  has  ceased.  (Cummings  v. 
Cummings,  146  Mass.  501,  508,  16  N.  E.  401.) 

W.  bequeathed  to  his  wife  the  life  use  of  $10,000,  directing  his  exec- 
utors to  pay  her  the  lawful  interest  of  said  sum  semi-annually,  and 
after  her  decease  said  sum  to  pass  to  any  heirs  his  wife  should  have 
by  him;  if  none,  then  to  his  son  O.,  with  the  residue  and  remainder 
of  the  estate,  etc.  Held,  that  the  bequest  was  of  the  income  of  the  sum 
specified,  not  an  annuity  of  $700.  (Whitson  v.  Whitson,  53  N.  Y.  479.) 
So  held  upon  construction  of  the  intention  in  the  will. 

A  gift  by  testator,  the  net  income  of  whose  estate  amounts  to  $6,000, 
to  his  wife  of  "  twelve  hundred  dollars  in  money,  to  be  paid  to  her 
annually  in  quarterly  payments  during  her  life"  is  payable  out  of  in- 
come, and  not  out  of  principal.  (Cummings  v.  Cummings,  146  Mass. 
501,  16  N.  E.  401.) 

But  source  of  payment  may  be  prescribed  by  terms  of  the  wilL 
(Matter  of  Pierce,  56  Wis.  560,  14  N.  W.  588.) 
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ACCOUNTING. 

1.  An  administratrix  who  is  also  a  life  tenant  is  entitled  to  credit  for 

payment  of  accounts  due  by  testator.    Trimmier  v.  Darden,         72 

2.  Where  in  an  administrator's  account  there  is  an  error  as  to  the  bal- 

ance due  on  a  note  owing  to  the  estate,  such  error  is  unimportant, 
since  the  maker  of  the  note  is  not  a  party  to  the  proceeding,  and  not 
bound  by  the  decision  on  the  account.      Id. 

3.  The  fact  that  certain  property  belonging  to  testator's  estate  was  not 

appraised  by  the  executor  cannot  affect  the  validity  of  his  final  ac- 
count, it  appearing  that  all  the  property  received,  or  that  by  reason- 
able diligence  should  have  been  received,  has  been  punctiliously 
accounted  for.    Warren  v.  Hendricks,  192 

4.  Where,  on  an  executor's  final  account,  one  of  the  appraisers  testified 

that  he  believed  a  note  secured  by  a  mortgage  and  sold  by  the  ex- 
ecutor for  $4,500  worth  about  that  price,  and  the  executor  testified 
that  the  note  was  not  worth  more  than  $4,500,  and  that  he  had 
endeavored  to  sell  it  for  $5,000  without  avail,  and  it  appeared  that 
the  one  who  testified  that  he  had  offered  $5,000  for  it  did  not  know 
what  property  the  mortgage  covered,  and  that  his  estimate  was  made 
on  the  supposition  that  it  embraced  more  than  it  really  did,  the  facts 
showed  the  note  and  mortgage  disposed  of  for  its  reasonable  value 
and  the  executor  was  not  chargeable  with  want  of  good  faith.    Id. 

5.  Where  an  executor  petitioned  and  obtained  an  order  from  the  County 

Court  to  sell  a  certain  note  secured  by  mortgage  at  private  sale,  the 
fact  that  the  petition  was  not  filed  with  the  clerk  nor  the  order  en- 
tered in  the  journal  could  not  affect  the  bona  fides  of  a  transaction 
on  the  part  of  the  executor.    Id. 

6.  Where  an  executor  obtained  an  order  for  the  private  sale  of  a  note 

secured  by  mortgage,  the  sale  to  a  third  party  could  not  be  criticised 
as  a  compounding  of  the  debt  with  the  debtor,  though  sold  for  a 
sum  less  than  its  appraised  value.    Id. 

7.  Where  there  is  any  loss  in  value  of  the  assets  of  an  estate  as  shown 

by  the  inventory  of  the  executor,  the  burden  is  on  him  to  show  that 
the  loss  occurred  without  fault  on  his  part.    Id, 

[747] 
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8.  Where,  on  objections  to  the  final  account  of  an  executor,  the  executor 

failed  to  reply  to  an  allegation  that  certain  property  sold  by  him  was 
worth  more  than  what  he  received  for  it,  his  failure  to  reply  did  not 
preclude  him  from  showing  anything  contrary  to  the  allegation.    Id. 

9.  Where,  on  the  final  accounting  of  an  executor,  he  shows  that  he  re> 

ceived  for  a  note  and  mortgage  all  that  it  was  reasonably  worth,  he 
is  not  to  be  charged  with  the  difference  between  such  sum  and  the 
amount  at  which  the  note  and  mortgage  was  appraised.    Id. 

10.  On  objections  to  the  final  accounting  of  an  executor,  a  contention  that 

the  sale  of  real  estate  by  him  should  be  set  aside  because  made  for 
an  inadequate  .sum  cannot  be  considered,  the  purchaser  not  being  a 
party  to  the  proceedings,  and  there  being  no  process  by  which  he 
might  be  brought  in.    Id. 

11.  Where  the  final  account  of  an  administrator  did  not  show  any  cause 

for  discrepancies  existing  between  the  appraised  value  of  assets  and 
proceeds  of  sales  made  for  less  sums,  or  that  the  property  brought 
all  it  was  reasonably  worth,  but  no  objection  was  interposed  to 
testimony  offered  on  his  behalf  to  show  the  sales  for  proper  prices, 
the  appellate  court  is  warranted  in  sustaining  the  action  of  the  court 
below  in  allowing  credits  for  the  differences.    Id. 

12.  The  fact  that  one  of  the  executors  of  an  estate  transacted  most  of 

the  business  of  the  executorship  does  not,  of  itself,  characterize  his 
services  as  extraordinary,  meriting  compensation  as  such.  Nobie  v. 
Jackson,  554 

13.  Executors  of  an  estate  are  not  entitled  to  reimbursement  out  of  the 

estate  for  amounts  paid  attorneys  in  the  maintenance  of  improper 
efforts  to  charge  the  estate  in  the  executors'  favor  and  to  postpone 
its  final  settlement.    Id. 

14.  Where  the  accounts  necessary  to  be  kept  in  the  course  of  the  admin- 

istration of  an  estate  involve  little  more  than  statements  of  receipts 
and  disbursements,  and  are  such  as  required  no  special  skill  or  at- 
tention beyond  what  those  who  assume  executorial  duties  might  be 
expected  to  bestow  in  person,  the  expense  of  employing  a  book- 
keeper will  be  disallowed  as  a  credit  on  the  account.    Id. 

See    Advancement;    Claims    against   Decedent's     Estate; 
Pleading  and  Practice;  Trusts  and  Trustees. 

ACTION. 
I.  Where  a  debt,  not  payable  till  the  creditor's  death,  is  bequeathed  to 
plaintiff,  the  latter,  after  the  death  of  the  creditor  and  the  settle- 
ment of  his  estate  and  payment  of  his  debts,  may  maintain  an  action 
thereon.    Jester  v.  Gustin,  668 

See  Executors  and  Administrators. 

ADOPTION. 

See  Wills. 
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ADVANCEMENT. 

1.  An  instrument  given  by  a  son  to  his  father,  wherein  he  acknowledged 

himself  indebted  in  a  certain  sum  as  an  advancement,  and  agreed  to 
pay  interest  thereon,  which  was  to  be  deducted  from  his  share  of 
the  estate,  is  an  evidence  of  indebtedness,  and  not  of  a  mere  advance- 
ment; and  the  subsequent  execution  of  a  will,  in  which  the  same 
was  not  recognized,  did  not  convert  the  alleged  advancement  into 
a  gift.    Kinney  v.  Newbold,  268 

2.  Where  an  executor  held  a  claim  against  the  testator's  son,  amounting 

to  more  than  such  son's  share,  which  the  son  alleged  was  an  ad- 
vancement, and  became  a  gift  by  the  subsequent  execution  of  the 
will,  and  the  executor  delivered  possession  thereof  to  the  son  on  his 
executing  a  receipt  in  full  payment  of  his  share,  the  receipt  will  be 
deemed  binding  as  a  settlement,  and  the  executor  cannot  be  charged 
with  the  payment  of  a  further  sum  on  account  of  the  son's  interest, 
whether  the  instrument  be  deemed  evidence  of  a  debt  or  an  advance- 
ment.   Id. 

3.  Where  a  decedent  has  made  an  advancement  to  an  heir,  a  purchaser 

of  the  heir's  share  of  the  decedent's  land  takes  the  land  subject  to 
the  advancement,  though  he  purchases  without  notice  thereof.    Rus- 
sell V.  Smith,  271 
See  Evidence;  Partition. 

ALIENATION. 

See  Trusts  and  Trustees. 

ANCILLARY  ADMINISTRATOR. 

1.  Under  Code  Civ.  Proc.  §  2702,  all  the  provisions  of  chapter  i8»  relat- 

ing to  the  powers  and  liabilities  of  an  executor,  apply  to  a  person  to 
whom  ancillary  letters  are  granted,  except  those  contained  in  the 
fifth  title  of  chapter  18,  or  where  special  provision  is  otherwise  made. 
Held,  that  the  exceptions  specified  do  not  limit  his  title  to  the  assets 
of  the  estate  in  his  hands,  but  such  ti^e  is  coextensive  with  that  of  a 
domestic  or  principal  administrator.  Smith  v.  Second  Nat. 
Bank,  374 

2.  An  ancillary  administrator  has  the  same  power  to  pledge  the  assets  of 

the  estate  for  the  purposes  of  the  estate  that  a  domestic  adminis- 
trator has.    Id. 

3.  An  ancillary  administrator  borrowed  money  "  for  the  purposes  of  the 

estate  in  anticipation  of  income,"  and  pledged  as  collateral  security 
for  a  note  given  by  him  as  such  administrator  a  bond  belonging  to 
the  estate.  Held,  that  the  pledgee  could  not  be  required  to  deliver 
up  the  bond  to  the  successor  of  the  administrator  without  the  pay- 
ment of  the  debt  secured  thereby,  on  the  ground  that  the  ancillary 
administrator  had  no  power  to  make  the  pledge,  but  that  he  must 
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transmit  the  assets  which  come  into  his  hands  to  the  domiciliary 
administrator.    Id. 

See  Claims  against  Decedent's  Estate. 

See  Editorial  Note,  **  Powers  and  Duties  of  AndUary  Adminis- 
trator," 380 

ANNUITY. 

I.  Testator  gave  and  bequeathed  to  his  sister  a  life  annuity,  and  directed 
his  trustee  to  pay  the  same  to  her  from  the  "  income  "  of  his  estate, 
provided  that  his  trustee  should  set  apart  such  property  as  he  saw 
fit  to  enable  him  to  meet  the  requirements  of  the  trust,  and  gave 
the  trust  property,  "  in  its  integrity,"  to  his  grandchildren  after  the 
accomplishment  of  the  trust.  Held,  that  there  was  a  gift  of  income, 
and  not  a  technical  annuity,  which,  in  the  absence  of  sufficient  estate 
to  furnish  the  income,  would  be  paid  out  of  the  corpus  of  the  estate. 
Homer  v.  Landis,  738 

See  Editorial  Note,  ''Annuity  or  Income,"  743 

APPEAL. 

1.  Where,  on  appeal  from  the  order  of  Probate  Court  allowing  an  ad- 

ministrator's account,  the  Circuit  Court  has  found  the  facts,  such 
findings  should  be  considered  final  on  all  questions  where  there  is 
dispute  in  the  testimony.    Gee  v.  Hasbrouck,  172 

2.  In  an  action  tried  by  the  court,  the  erroneous  admission  of  evidence 

will  not  work  reversal,  if  the  findings  are  supported  by  sufficient 
competent  evidence.    Gudden  v.  Gudden's  Estate,  520 

3.  In  the  absence  of  a  showing  that  the  Probate  Court  has  allowed  exec- 

utors, by  way  of  commissions  in  the  settlement  of  estates,  an  amount 
unreasonably  great  or  small,  its  judgment  will  not  ordinarily  be 
disturbed  on  appeal.     Noble  v.  Jackson,  554 

4.  Exceptions  to  a  refusal  to  charge,  not  insisted  upon  or  discussed  in 

appellant's  brief,  will  be  regarded  as  waived.    Bacon  v.  Bacon,  581 

5.  Under  Hurd's  Rev.  Stat.  1899,  p.  1749,  8  13,  providing  that,  on  appeal 

to  the  Circuit  Court  from  refusal  of  probate  of  will,  proponent  may 
support  it  by  any  evidence  competent  to  establish  a  will  in  chancery, 
he  is  not  confined  to  the  testimony  of  the  subscribing  witnesses. 
In  re  Tobin,  658 

6.  As  the  Circuit  Court,  on  an  appeal  from  judgment  admitting  a  will 

to  probate,  proceeds  as  a  court  of  equity,  its  failure  to  make  findings 
of  fact  does  not  require  reversal  of  its  judgment;  it  being  supported 
by  the  evidence.    Flood  v.  Kerwin,  672 

See  Executors  and  Administrators;  Evidence, 

ARBITRATION. 

See  Infants. 
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ASSETS. 

1.  Choses  in  action  owned  by  a  nonresident,  and  in  his  possession  at  the 

time  of  his  death,  at  his  domicile,  have  their  situs  for  purposes  of 
administration  within  the  State  where  the  debtor  resides,  and  not 
at  the  domicile  of  the  owner,  since  it  may  be  necessary  to  bring 
actions  thereon  to  enforce  payment,  and  the  resident  creditors  should 
be  protected.    Murphy  v.  Crouse,  288 

2.  In  this  respect  certificates  of  stock  do  not  differ  from  'other  choses  in 

action.    Id, 
See  Lease. 

See  Editorial  Note,  ^Sitns  of  Corporate  Stock  as  Affectiac 
Adminiitratioiiy''  294 

ASSIGNMENT. 

See  Lease. 

ATTACHMENT. 

I.  Assets  of  a  decedent  in  the  State  being  subject  to  local  administration, 

foreign  executors  cannot  maintain  attachment  proceedings  in  the 

State,  but  there  must  be  an  ancillary  administration.    Mansfield  v. 

McFarland,  609 

BOND. 

See  Executors  and  Administrators;  Guardian  and  Ward. 

CHILDREN. 

See  Editorial  Note,   '^  Rights   of  After-Bom   Children  Under 
Wills,"  504 

CLAIMS  AGAINST  DECEDENT'S  ESTATE. 

1.  Deceased  was  the  aunt  of  plaintiff's  husband,  and  had  a  standing 

invitation  to  visit  them,  and,  when  in  ill  health,  requested  plaintiff's 
husband  to  come  and  take  her  to  his  home,  which  he  did,  and  she 
remained  there  several  months,  receiving  much  attention.  Deceased 
frequently  stated  that  the  plaintiff  would  be  well  paid  for  her  ser- 
vices, but  did  not  make  such  statements  to  plaintiff,  and  there  was 
no  evidence  that  the  latter  knew  of  them  or  expected  to  be  paid. 
Held  insufficient  to  establish  a  contract  to  pay  for  such  services 
which  would  support  a  claim  against  the  estate  of  the  deceased  for 
the  value  thereof.    In  re  Bryant's  Estate,  12 

2.  Administration  Act,  §  70,  declares  that  all  demands  against  a  testator's 

estate  not  exhibited  to  the  court  within  two  years  from  the  granting 
of  letters  shall  be  barred  unless  the  creditor  shall  find  assets  not 
inventoried  and  accounted  for.  Complainants  filed  a  bill  to  enforce 
the  statutory  liability  of  stockholders  in  a  corporation  for  unpaid 
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stock.  One  of  the  stockholders  died  and  testamentary  letters  were 
granted  in  1892.  No  attempt  to  charge  his  estate  was  made  until 
1898.  Held,  that  the  claim  against  the  estate  was  barred,  except  as 
to  assets  not  inventoried  and  accounted  for  by  the  executors  within 
the  two  years.    Morse  v.  PaciHc  Railway  Co.,  25 

3.  The  fact  that  executors  know  a  claim  is  made  against  the  estate  does 

not  take  such  claim  out  of  the  provision  of  Administration  Act, 
S  70,  that  all  claims  not  exhibited  to  the  court  within  two  years  from 
the  grant  of  letters  shall  be  barred,  except  as  to  assets  not  inven- 
toried or  accounted  for  by  the  administrators.    Id. 

4.  Where  the  owner  of  a  note  against  decedent  was  induced  to  withhold 

the  filing  of  his  claim  by  the  false  and  fraudulent  representations 
of  the  executor  as  to  the  solvency  of  decedent's  estate,  and  the  estate 
is  still  unsettled,  a  court  of  equity  will  permit  the  filing  of  the  claim, 
notwithstanding  the  statutory  time  therefor  has  expired.  Henry  v. 
Day,  178 

5.  Hill's  Annot  Laws  Ore.,  §  1131,  enacts  that  every  executor  shall  on 
•  his  appointment  publish  a  notice  requiring  all  persons  having  claims 

against  the  estate  to  present  them  within  six  months.  Held,  that  on 
the  final  accounting  of  an  executor  an  objection  by  the  residuary 
legatee  because  proof  of  publication  of  the  notice  was  made  by  the 
publisher  of  the  paper  in  which  the  notice  was  published,  and  not  by 
the  printer  or  his  foreman,  was  without  merit,  the  statute  being  for 
the  benefit  of  claimants,  and  the  residuary  legatee  not  being  a  claim- 
ant within  the  meaning  of  the  provision,  and  the  notice  not  being 
a  prerequisite  to  the  executor's  entering  on  the  discharge  of  his 
duties.     Warren  v.  Hendricks,  192 

6.  Where  it  does  not  appear  that  one  having  a  claim  against  an  estate  is 

injured  by  the  executor's  failure  to  comply  with  Hill's  Annot.  Laws 
Ore.,  §  1 131,  requiring  the  executor  to  publish  a  notice  requiring 
claims  against  the  estate  to  be  presented  within  six  months,  such 
claimant  cannot  urge  such  objection  against  the  allowance  of  the 
executor's  final  account.    Id. 

7.  In  an  action  against  an  administrator  to  recover  compensation  for 

board  and  lodging  furnished  to  the  intestate,  the  plaintiff  may  prove 
an  oral  bargain  between  himself  and  the  decedent  that  the  latter 
would  devise  a  dwelling-house  to  the  plaintiff's  children  as  com- 
pensation for  the  service  to  be  rendered.  Such  a  bargain,  not  being 
enforceable  at  law  because  of  the  Statute  of  Frauds,  nevertheless 
shows  that  the  service  was  not  a  gift,  but  was  to  be  paid  for.  Gay 
V.  Mooney,  210 

8.  Although  the  stipulated  payment  was  to  be  made  to  the  plaintiff's 

children,  yet,  as  the  stipulation  cannot  be  legally  enforced,  the  legal 
right  to  payment  is  that  which  the  law  deduces  from  the  fact  that 
one  person  has  served  another,  not  gratuitously,  viz.,  a  right  in  the 
servant  to  be  paid  by  the  employer  the  fair  value  of  the  service.    Id. 
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9.  Code  Civ.  Proc,  8  2749,  authorizes  a  sale  of  decedent's  real  estate  for 
the  paymetit  of  debts,  unless  it  is  expressly  devised  charged  with 
such  payment.  Held,  that  testator,  an  insolvent  debtor,  cannot,  by 
devising  real  property  charged  with  the  payment  of  a  specified  debt, 
deprive  general  creditors  of  their  right  to  have  it  sold  and  dis^ 
tributed  among  them  after  the  personal  estate  has  been  exhausted. 
In  re  Richmond,  216 

10.  Under  the  act  relating  to  administration  (i  Starr  &  C.  Annot.  Stat., 

chap.  3,  §  70),  including  in  the  preferred  list  of  the  third  class  of 
claims  against  estates  of  decedents  demands  due  conunon  laborers 
or  household  servants,  the  fact  that  decedent  and  a  servant  to  whom 
money  was  owing  for  wages  had  stated  the  account  between  them 
did  not  change  the  character  of  the  claim  to  an  "account  stated," 
so  as  to  deprive  the  servant  of  his  right  of  priority.  Chicago  Title 
Co.  V.  McGlew,  224 

11.  Where  an  account  between  decedent  and  a  servant  contained  items 

due  for  wages,  the  fact  that  there  were  also  items  for  cash  loaned 
to  or  left  with  the  decedent  by  the  servant,  but  not  in  such  manner 
but  that  the  court  could  determine  the  total  wages  earned  and  the 
balance  due  therefor,  there  was  not  such  an  intermingling  of  ac- 
counts as  to  deprive  the  servant  of  his  right  of  priority  for  wages 
under  the  act  relating  to  administration  (i  Starr  &  C.  Annot.  Stat., 
chap.  3,  §  70),  placing  such  claims  for  wages  in  the  third  class  of 
claims  against  estates  of  decedents.    Id, 

12.  The  rights  of  creditors  of  the  estates  of  decedents  as  to  the  priority 

of  their  claims  is  fixed  by  the  laws  in  force  at  the  time  of  decedent^s 
death,  and  it  is  immaterial  that  a  claim  entitled  to  priority  by  such 
law  existed  before  the  law  was  enacted.    Id. 

13.  Claimant  and  her  mother  lived  together  on  the  homestead.    Some  time 

before  her  death,  the  mother  gave  claimant  a  life  lease  in  fifteen 
acres,  including  the  house.  Some  five  years  before  the  mother's 
death,  a  guardian  was  appointed  for  her.  In  a  proceeding  to  settle 
the  mother's  estate,  claimant  having  presented  a  claim  for  services 
in  caring  for  the  mother,  a  number  of  witnesses  testified  that  the. 
mother,  during  her  last  illness,  and  after  a  large  paft  of  the  services 
had  been  rendered,  stated  that  claimant  should  be  paid  for  them. 
There  was  testimony  that  the  life  lease  was  given  as  compensation 
for  the  services,  and  that  the  mother  supposed  at  the  time  that  she 
had  given  a  warranty  deed.  There  was  no  evidence  that  the  claim- 
ant expected  compensation  at  the  time  she  rendered  the  services. 
One  witness  testified  that  claimant  was  in  the  room  when  decedent 
said  she  should  be  paid,  but  not  that  claimant  heard  the  statement. 
Held  insufficient  to  show  an  implied  agreement  to  pay  for  the 
services.    Decker  v.  Kanou's  Estate,  281 

14.  While,  in  order  to  enable  a  daughter  to  recover  from  her  mother's 

estate  for  services  rendered  in  caring  for  her  mother  in  the  latter's 
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lifetime,  an  express  contract  for  reimbursement  is  unnecessary,  yet 
there  must  be  sufficient  evidence  of  at  least  an  implied  agreement  to 
overcome  the  presumption  of  gratuitous  service  arising  from  the 
filial  relationship.    Id, 

15.  The  owner  of  land,  a  married  man,  agreed  to  convey  it  to  the  plaintiff 

upon  being  paid  the  purchase  price  therefor,  which  was  paid  during 
the  life  of  the  vendor.  The  wife  was  not  a  party  to  the  contract. 
The  vendor  died  intestate,  leaving,  him  surviving,  his  widow  and 
children.  The  widow,  after  the  death  of  her  husband,  refused  to 
convey  her  third  of  the  land  to  the  plaintiff,  who  commenced  this 
action  against  the  vendor's  administrator  for  damages  for  the  loss 
of  one- third  of  the  land.  Held,  that  this  claim  against  the  estate 
became  absolute  when  the  widow  refused  to  convey  her  interest  in 
the  land,  and,  not  having  been  presented  to  the  Probate  Court  for 
allowance,  this  action  cannot  be  maintained.  Jorgenson  v. 
Larson,  285 

16.  Claimant,  when  she  married  testator,  had  $3,200  in  money  and  se- 

curities, in  her  own  right.  A  witness  to  the  marriage  ceremony,  and 
to  an  antenuptial  contract  then  executed  (its  loss  having  been  suf- 
ficiently established),  testified  that  he  read  it,  or  heard  it  read,  and 
that  it  recited  that  claimant  had  loaned  to  or  left  with  testator  cer- 
tain money  (the  amount  witness  did  not  remember),  and  provided 
that  he  should  pay  interest  thereon,  etc.  Held  to  sufficiently  estab- 
lish a  loan  to  testator  of  certain  money ;  the  amount,  only,  being  left 
in  doubt.    Gudden  v.  GuddeWs  Estate,  520 

ly.  Claimant,  when  she  married  testator,  in  1880,  had  $3,200  in  her  own 
right,  and  loaned  a  considerable  part  thereof  to  him.  In  1889  tes- 
tator turned  over  to  her  notes  and  mortgages  amounting  on  their 
face  to  that  sum,  apparently  in  payment  of  a  debt.  In  1887  claim- 
ant joined  with  testator  in  a  deed  of  their  farm  to  his  children, 
which  reserved  a  life  estate  in  claimant,  and  required  them  to  pay 
her  $180  annually  during  life  (6  per  cent,  on  $3,000).  In  May,  1889, 
a  second  deed  was  executed,  annulling  the  first,  and  reciting  that  the 
conditions  therein  mentioned  were  based  on  a  marriage  cortract. 
In  a  suit  by  claimant,  attacking  this  last  deed,  the  administrator  sub- 
mitted certain  findings  which  he  deemed  proved, —  one  of  them  to 
the  effect  that  claimant  gave  testator  about  $3,000  to  keep  as  her 
own,  on  an  agreement  to  pay  interest  annually.  Held  to  sustain 
a  finding  that  the  amount  loaned  was  $3,200,  and  that  a  claim  for 
unpaid  interest  on  such  sum  was  properly  allowed.    Id. 

18.  Under  Rev.  Stat.  Mo.  1889,  §§  263,  264,  providing  that  if  a  person  dies 
insolvent  his  estate  found  in  Missouri  shall  be  so  disposed  of  that 
all  his  creditors  there  and  elsewhere  may  receive  an  equal  share  in 
proportion  to  their  respective  debts,  to  which  end  the  estate  shall 
not  be  transmitted  to  the  foreign  administrator  until  his  resident 
creditors  shall  have  received  their  just  proportion;  and  i  Starr  &  C 
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Annot.  Stat.,  chap.  3,  §  71,  providing  that,  when  the  estate  is  in- 
sufficient to  pay  the  whole  of  the  demands,  the  demands  in  any  one 
class  shall  be  paid  pro  rata, —  creditors  of  an  insolvent  Illinois  de- 
cedent, who  have  received  part  of  their  claims  from  the  proceeds 
of  property  in  Missouri,  must  deduct  such  amount  before  sharing 
in  the  assets  in  Illinois.    Ramsey  v.  Ramsey,  62g 

19.  Where  an  insolvent  deceased  in  Illinois  had  property  in  Missouri, 

which  was  free  from  any  lien  in  favor  of  any  particular  creditor, 
and  liable  for  the  payment  of  all  his  debts,  creditors  presenting  their 
claims  in  Missouri,  and  obtaining  the  proceeds  of  the  property,  can- 
not claim  that  such  property  was  collateral  security  for  their  claims, 
so  as  to  entitle  them  to  prove  their  whole  claims  in  Illinois,  without 
regard  to  the  amount  received  in  Missouri,  and  receive  a  dividend 
on  their  whole  claims.    Id. 

20.  Since  the  administrator  of  a  nonresident  deceased  insolvent,  having 

property  in  Missouri,  cannot  administer  thereon,  but  either  he  or 
a  creditor  must  cause  administration  to  be  had  thereon  in  Missouri, 
and  Illinois  creditors  may  file  their  claims  therein,  and  have  the 
real  estate  sold  for  the  pajrment  of  all  debts  (Rev.  Stat.  Mo.  1889, 
§  263,  requiring  a  nonresident  deceased  insolvent's  estate  to  be  dis- 
tributed equally  among  his  creditors),  there  was  no  occasion  for 
diligence  on  the  part  of  Illinois  creditors  in  filing  their  claims  in 
Missouri,  and  they  cannot  claim  preferences  over  other  creditors  on 
that  ground.    Id. 

21.  Rev.  Stat.  Mo.  1889,  §  263,  provides  that,  if  a  person  dies  insolvent, 

his  estate  found  in  Missouri  shall  be  so  disposed  of  that  all  his 
creditors  there  and  elsewhere  may  receive  an  equal  share  in  pro- 
portion to  their  debts,  i  Starr  &  C.  Annot.  Stat.,  chap.  3,  §  71, 
provides  that,  when  an  estate  is  insufficient  to  pay  all  demands, 
those  of  any  one  class  shall  be  paid  pro  rata.  Held,  that  the  refusal 
of  an  ancillary  administrator  in  Missouri  of  the  estate  of  a  deceased 
Illinois  insolvent  to  transmit  the  proceeds  of  property  to  the  prin- 
cipal administrator,  instead  of  paying  them  to  Illinois  creditors,  and 
the  refusal  of  the  court  appointing  him  to  compel  him  to  do  so,  do 
not  render  it  impracticable  to  afterward  give  effect  to  the  statutes. 
Id. 

22.  Where  resident  creditors  of  a  deceased  insolvent,  who  have  presented 

their  claims  in  ancillary  administration  proceedings,  and  received 
part  pa3rment,  come  into  the  Probate  Court,  where  the  principal  pro- 
ceedings are  had,  and  ask  to  participate  in  the  assets  in  the  hands 
of  the  principal  administrator,  they  should  be  required  to  account 
for  what  they  have  received  under  the  ancillary  administration.  Id. 
See  Limitation;  Statute  of  Frauds. 

CODICIL. 
I.  Testatrix  executed  a  will  in   1897.    In  1899  another  will  was  exe- 
cuted, and  in  1900  an  instrument  was  executed  which  declared  itself 
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to  be  a  codicil  to  the  last  will  of  testatrix,  "  which  will  bears  date 
July  6,  1897."  The  will  of  1899  modified  the  provisions  of  the  will 
of  1897  in  respect  to  certain  legacies.  Each  of  the  wills  was  exe- 
cuted with  the  requisite  statutory  formalities,  and  contained  the 
usual  revocation  clause.  The  codicil  modified  some  provisions  of 
the  will  of  1897,  revoked  others,  and  added  some  legacies.  Held, 
that  the  effect  of  the  codicil  was  to  republish  the  earlier  will  as  of 
the  date  of  the  codicil,  and  to  revoke  the  intermediate  will.  In  re 
CamphelVs  Will,  483 

See  Editorial  Note,  ''Codicil  as  Reyocation,"  486 

COMMISSIONS. 

See  Executors  and  Administrators. 

COMPROMISE. 

1.  A  controversy  as  to  the  title  to  property,  in  order  to  constitute  a  con- 

sideration for  a  compromise  or  a  family  settlement,  must  be  a  real 
one,  and  the  question  must  be  one  about  which  well-informed  lawyers 
and  judges  might  easily  differ.    Bunnell  v.  Bunnell,  iii 

2.  Where  the  will  of  a  testator  provided  that  one  of  his  daughters  should 

have  a  certain  amount  of  his  estate  at  the  death  of  her  mother,  the 
testator's  wife,  but  that  in  the  event  of  Ihe  death  of  such  daughter 
without  children,  her  husband  should  receive  a  portion  of  the  estate 
so  devised  to  her,  and  the  balance  was  to  be  divided  between  the 
testator's  other  children,  a  decree  of  compromise,  entered  by  con- 
sent of  all  the  parties  to  a  suit  by  such  daughter  and  her  husband 
against  her  mother  and  the  testator's  other  heirs-at-law  to  deter- 
mine certain  rights  in  the  testator's  estate  claimed  by  the  daughter 
in  contravention  of  the  will,  whereby,  in  consideration  of  the  pay- 
ment in  cash  of  a  sum  larger  than  that  devised  to  her  by  the  will, 
such  daughter  released  all  claim  or  interest  in  the  estate  of  which 
her  mother  might  die  seized,  was  binding  upon  the  daughter,  al- 
though it  contained  no  warranty,  and  hence  the  daughter,  having 
no  interest  in  her  mother's  estate,  had  no  standing  in  court  to  con- 
test her  will.    Eissler  v.  Hop  pel,  489 

3.  A  contract  between  heirs,  whereby  one  of  them  agrees  to  accept  a 

specific  amount,  advanced  to  him,  in  full  of  all  his  expectancy  in  the 
estate,  is  not  contrary  to  public  policy,  and,  in  the  absence  of  fraud, 
and  when  supported  by  a  valuable  consideration,  will  be  enforced 
by  a  court  of  equity  against  such  heir,  even  though  it  should  turn 
out  to  have  been  a  disadvantageous  bargain  to  him.  Id, 
See  Widow. 

CONDEMNATION  PROCEEDINGS. 
See  Devises;  Life  Tenant. 
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CONSTRUCTION  OF  WILLS. 

1.  The  first  item  of  testator's  will  bequeathed  to  several  persons  and  to 

"  the  heirs-at-law  of  A.  $25,000  each/*  and  the  second  item  directed 
$50,000  to  be  divided  between  the  heirs  of  M.  By  a  codicil  $50,000 
was  given  to  "  each  of  the  persons  "  named  in  the  first  item  of  the 
will.  A.  and  M.  were  deceased  first  cousins  of  testator.  Held,  that 
it  was  testator's  intention  to  give  $50,000  to  each  of  the  heirs  of  A., 
and  not  such  sum  to  them  as  a  class.    Auger  v.  Tatham,  43 

2.  Testator  bequeathed  a  life  estate  in  all  his  property  to  his  wife,  with 

remainder  to  his  brother,  and  directed  his  executor  to  support  B., 
a  minor,  so  long  as  she  should  remain  a  member  of  testator's  family, 
or  until  she  should  become  twenty-one  years  of  age.  At  the  time 
of  the  drawing  of  the  will,  testator's  family  consisted  of  himself,  his 
wife,  the  brother,  and  B.  Held,  that  B.,  not  having  left  the  home» 
was  entitled  to  support  until  she  was  twenty-one,  although  the  wife 
had  died  and  the  brother  had  come  into  possession  of  the  estate. 
Miller  v.  Miller,  106 

3.  Where  the  term  "  devisee "  is  used  in  reference  to.  a  bequest  of  per- 

sonalty, it  will  be  held  to  mean  "legatee."    People  v.  Petrie,    140 

4.  Where,  under  a  will,  there  is  a  bequest  to  the  widow  and  children  of 

testator,  expressed  in  general  terms,  and  there  is  no  intention  shown 
that  they  should  take  as  a  class,  they  will  take  distributively.  In  re 
Russell,  163 

5.  Decedent's  will  devised  certain  land  to  two  grandsons.    If  either  of 

them  died  without  issue,  the  land  was  to  go  to  the  survivor,  and,  if 
both  died,  to  revert  to  decedent's  son  and  daughter.  After  execut- 
ing a  deed  of  trust,  one  grandson  died  without  issue,  the  other  hav- 
ing issue.  Held,  that  the  issue  took  the  land  by  descent,  subject  to 
incumbrances  placed  thereon  by  their  ancestors.    Halsey  v.  Gee,  181 

6.  A  will  directed  the  executors  to  reserve  the  sum  of  $5,000  for  a  monu- 

ment, authorized  expenditures  for  a  fence  and  certain  inscriptions, 
and  concluded  by  empowering  them  "to  expend  for  the  above  pur- 
poses the  sum  of  $5,000,  and  no  more."  Held  not  to  require  the 
expenditure  of  the  entire  $5,000  for  the  purposes  named,  but  only 
.  that  a  greater  sum  should  not  be  used.    CanHeld  v.  CanHeld,    202 

7.  A  will  authorized  the  executors,  after  the  death  of  testator's  wife,  to 

expend  the  sum  of  $5,000  in  erecting  a  monument,  *'  and  no  more." 
The  executors,  however,  with  the  concurrence  of  the  wife  and 
family,  put  up  a  monument  costing  $625  on  a  burial  lot  of  which 
testator  was  part  owner,  and  no  other  expenses  were  incurred. 
Held,  that,  if  the  will  required  the  expenditure  of  the  whole  $5,000 
for  the  purpose  named,  the  residuary  legatees  would  not  be  benefited 
by  the  noncompliance  with  its  conditions,  but  the  executors  would 
still  be  bound  to  carry  out  its  directions,  notwithstanding  the  erec- 
tion of  the  cheaper  monument.    Id. 
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8.  Testator  declared  that  at  the  death  of  his  widow  his  land  and  per- 

sonal property  should  be  equally  divided  between  all  his  children, 
less  certain  advancements.  By  a  subsequent  clause  of  the  will  the 
widow  was  appointed  executrix,  and  on  her  death  one  of  testator's 
sons  was  to  be  executor.  At  the  death  of  the  widow,  the  only 
property  of  the  estate  remaining  was  realty.  Held,  that  it  could 
not  be  said  from  the  provisions  of  the  will  that  the  testator  intended 
a  sale  of  his  real  estate,  and  that  the  will  could  not  be  executed 
without  such  sale;  and  hence  the  executor  was  not  entitled  to  sell 
the  property  for  the  purpose  of  division.    Poulter  v.  Poulter,    220 

9.  A  will,  after  bequeathing  certain  property   absolutely   to   testator's 

wife,  provided  for  the  payment  of  certain  annuities  until  a  specified 
date,  at  which  the  charter  of  a  bank,  in  which  the  testator  held 
stock,  expired,  after  which  the  annuitants  were  to  receive  legacies. 
It  was  provided  that,  should  testator  have  no  children  living  when 
the  bank  charter  expired,  the  residue  of  his  estate  should  be  divided 
among  beneficiaries  named,  but  that,  if  children  should  be  living  at 
the  expiration  of  the  charter,  the  residue  should  go  to  the  children. 
Held,  that  the  will  was  not  conditioned  upon  the  death  of  the  tes- 
tator prior  to  the  expiration  of  the  bank  charter.  Murphey  v. 
Brown,  243 

10.  Testator,  after  making  bequests  to  the  "  heirs-at-law "  of  a  brother 

and  sister,  bequeathed  the  residue  to  M.,  natural  daughter  of  a  de- 
ceased sister  of  testator,  and  "  her  heirs."  Held,  that  the  words 
"her  heirs,"  meaning  "her  children,"  were  words  of  purchase,  and 
not  of  limitation;  so  that  her  children  took  the  bequest,  she  dying 
before  testator.    Wettach  v.  Horn,  416 

11.  Testatrix's  estate  at  the  time  of  her  death  was  worth  about  $120,000. 

Her  family  at  the  time  her  will  was  made  consisted  of  herself,  her 
husband,  and  two  stepdaughters ;  and  to  the  stepdaughters  she  gave 
$10,000  each,  made  other  legacies  amounting  to  $25,000,  and  gave 
all  the  residuum  to  the  husband,  "to  have  and  to  hold  unto  him 
and  his  heirs,  executors,"  etc.,  "  forever."  The  husband  died  sev- 
eral years  before  testatrix,  and  was  survived  by  the  stepdaughters. 
Held,  in  a  suit  by  the  stepdaughters  to  recover  the  residuary  legacy, 
that  the  phrase  **  and  his  heirs  "  would  not  be  construed  as  **  or  his 
heirs," —  there  being  nothing  to  indicate  any  such  intent  on  the  part 
of  the  testatrix, —  and  the  legacy  had  lapsed.  Zabriskie  v.  Huy- 
ler,  449 

12.  In  a  suit  to  construe  a  will,  allegations  in  the  bill  as  to  the  purpose 

of  testatrix,  and  her  instruction  to  her  counsel  with  reference  to 
the  drafting  of  the  will,  and  her  belief  in  regard  to  its  legal  eflFect, 
and  the  reasons  why  she  refrained  from  changing  her  will  during 
the  last  years  of  her  life  so  as  to  cause  it  to  express  an  intention 
sought  to  be  established  by  construction,  could  not  be  considered.    Id. 
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13.  A  will  devised  all  testatrix's  property  in  trust  for  certain  specified 

objects  enumerated  in  ten  clauses.  The  beneficiaries  in  clauses  3-6 
were  her  daughters  and  her  daughters'  children;  in  clause  7,  her 
own  relatives  and  friends;  in  clause  8,  her  husband's  relatives  and 
friends,  including  the  children  of  R.,  etc.  The  tenth  clause  of  the 
will  declared  that,  if  her  property  was  insufficient  to  satisfy  all  the 
bequests,  they  should  have  priority  as  follows:  First,  debts  and 
funeral  expenses;  second,  the  bequests  in  clauses  2-6;  third,  those 
in  clause  7;  fourth,  those  in  clause  8,  etc.  A  codicil  to  the  will 
gave  certain  real  estate  to  a  daughter,  and  recited  that  it  should 
"pass  direct  to  her  and  her  children,  and  not  to  my  trustees  under 
the  will."  It  revoked  the  bequest  to  R.'s  children  and  certain  others 
in  clause  8,  and  lastly  devised  to  R.'s  children  real  estate  to  a  certain 
value, —  the  valuation  to  be  made  by  the  trustees, —  or  money  instead 
of  realty  if  the  trustees  deemed  best.  Held,  that  the  gift  to  R.'s 
children  in  the  codicil  was  not  absolute  and  conditional,  but  was 
subject  to  the  rule  of  priority  established  in  the  tenth  clause  of  the 
will,  and,  testatrix's  property  being  exhausted  by  the  first  seven 
clauses,  the  gift  must  abate.    Rex  ford  v.  Bacon,  509 

14.  A  bequest  to  the  trustees  in  the  seventh  clause  "  to  pay  to  my  sister 

the  sum  of  $1,000,  which  sum  I  direct  to  be  paid  to  her  in  install- 
ments from  time  to  time  after  my  death,  as  she  asks  for  it,"  is 
subject  to  the  rule  of  priority  laid  down  in  the  tenth  clause;  the 
language  i.ot  denoting  a  preference  thereof.    Id. 

15.  A  provision  in  the  seventh  clause  of  the  will  that  "all  moneys  and 

property  which  I  have  heretofore  or  may  hereafter  advance,  give, 
or  loan  to  my  sister  are  to  be  hers  absolutely,  notwithstanding  above 
provisions  for  her  benefit,"  is  a  confirmation  of  ante  mortem  gifts, 
and  an  absolute  gift  of  all  loans,  and  is  not  subject  to  the  rule  of 
priority  in  the  tenth  clause.    Id. 

16.  The  following  are  the  material  provisions  of  the  will  in  controversy : 

"  I  give  to  my  wife,  Lois  Walker,  all  my  real  and  personal  prop- 
erty, for  her  use  and  benefit  so  long  as  she  lives ;  then  to  be  divided 
as  follows:  First.  Virgil  Anson  Walker  to  have  the  interest  of 
$2,500  for  his  benefit  and  use  as  long  as  he  lives ;  then  to  be  divided 
among  the  other  heirs.  Second.  The  balance  to  be  divided  equally 
among  the  other  heirs,  which  is  Elizabeth  Luther,  Amelia  P.  Ogden, 
Olive  Walker,  Francis  M.  Walker,  Minervia  Ureta  Moyer,  Lois 
Alice  White,  and  Mary  Jane  Mott."  Such  a  will  is  to  be  construed 
as  a  bequest  of  a  life  interest  in  the  personal  property  of  which 
the  testator  was  the  owner  when  he  died  to  said  Lois  Walker,  and, 
said  Virgil  Anson  Walker  having  deceased  before  said  will  became 
operative,  the  remainder  over  must  be  regarded  as  having  been  be- 
queathed to  the  "  other  heirs  "  therein  named.    Chase  v.  Howie,  548 
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CONTRACT  TO  MAKE  WILL. 

1.  To  make  a  valid  contract  to  leave  an  estate  including  real  property  to 

another  by  will,  it  is  not  only  necessary  that  the  contract,  or  a 
memorandum  thereof,  shall  be  in  writing,  signed  for  the  purpose 
of  giving  it  authenticity  as  an  agreement,  but  the  terms  of  the 
agreement  must  be  expressed  with  reasonable  certainty  in  the  writ- 
ing, and  i::  must  contain  a  sufficiently  definite  identification  of  the 
property  to  be  so  disposed  of.    Kling  v.  Bordner,  31 

2.  Where  the  parties  themselves  have  construed  the  writing  as  not  con- 

stituting such  a  contract  between  them,  and  subsequently  entered 
into  a  verbal  agreement  on  the  same  subject,  the  court  will  adopt 
and  give  effect  to  that  construction.    Id. 

3.  A  verbal  agreement  to  leave  property  to  another  by  will  or  otherwise 

in  consideration  of  personal  services  to  be 'rendered  by  the  latter  is 
within  the  Statute  of  Frauds,  and  void,  and  the  payment  of  the  con- 
sideration by  rendering  the  services  is  not  such  performance  as  will 
take  the  agreement  out  of  the  operation  of  the  statute.    Id. 

4.  The  doctrine  of  part  performance  obtains  in  equity  only,  and  does 

not  avail  to  render  a  contract  which  is  void  by  the  statute  because 
unwritten  or  unsigned  capable  of  being  sued  on  in  a  court  of  law. 
Id. 

5.  Specific  performance  of  an  agreement  to  will  property  will  not  be 

enforced  unless  the  agreement  is  established  by  clear  and  most  con- 
vincing evidence.    Richardson  v.  Orth,  2gi6t 

6.  Plaintiff's  father  and  stepmother  being  in  poor  health,  she  went  to 

their  home,  and  remained  for  about  a  month,  assisting  in  caring  for 
thenL  She  testified  at  first  that  she  had  no  intention  of  staying,  but 
that  her  stepmother  wished  her  to  remain  permanently;  that  she 
stated  she  would  have  to  give  up  her  occupation,  and  would  have  to 
be  protected,  and  that  her  mother  said  she  would  will  her  property 
to  her;  that,  after  caring  for  her  father  about  a  month,  they  re- 
moved him  to  other  quarters,  and  that  plaintiff  thereafter  did  not 
live  with  the  stepmother,  but  only  visited  her  occasionally,  and  did 
small  errands,  though  the  mother  was  ill,  and  part  of  the  time  in 
a  hospital.  The  mother  made  out  a  will  disposing  of  the  property 
as  agreed,  but  it  was  void  because  of  an  insufficient  attestation,  and 
she  afterward  made  other  disposition  of  the  property.  Plaintiff  con- 
tinued her  regular  occupation  while  she  was  living  with  her  parents. 
Held  not  sufficient  evidence  of  the  making  of  the  contract  as  alleged 
to  justify  a  decree  for  specific  performance  thereof.  Id. 
7'  An  agreement  whereby  decedent  was  to  will  her  estate  of  $4,000  to 
her  stepdaughter  in  consideration  that  the  latter  would  live  with 
decedent  and  her  husband  and  care  for  the  husband  during  his  ill- 
ness was  not  supported  by  sufficient  consideration  to  warrant  specific 
performance  where  it  appeared  that  the  daughter  actually  cared  for 
her  father  for  only  a  month,  when  she  was  relieved  from  her  duties 
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by  his  removal  to  other  quarters,  and  where  she  continued  her  regu- 
lar occupation  during  the  entire  period.    Id, 

CONVERSION. 

See  Equitable  Conversion. 

COSTS. 

I.  A  person  named  in  a  will  as  executor  is  not  chargeable  with  the  costs 

of  an  attempt  to  probate  the  will,  which  is  contested,  even  though 

probate  is  denied,  as  it  is  her  duty  to  offer  it  for  probate.    Perkins 

v.  Perkins,  690 

See  Descent;  Partition. 

COVENANT. 

See  Executors  and  Administrators. 


DEATH. 
DEED. 


See  Equitable  Conversion. 
See  Estates;  Evidence. 


DESCENT. 
I.  The  lands  of  an  intestate  descend  to  his  heirs,  subject,  however,  to 
the  payment  of  his  debts  and  the  year>  allowance  to  the  widow  and 
minor  children,  in  case  the  personalty  is  insufficient,  and  charges  of 
administration  incident  to  a  sale  of  the  land.  They  cannot  be  sold 
to  pay  the  costs  of  administration  alone.    Carr  v.  Hull,  229 

See  Construction  of  Wills. 

DEVISES. 

1.  Where  testator  devised  realty  to  unbegotten  grandchildren  only  in 

case  they  should  live  to  the  age  of  thirty,  but  provided  in  the 
same  paragraph  that  in  case  any  such  grandchild  should  die  under 
thirty,  leaving  issue,  such  issue  should  take  the  parent's  share, 
the  devise  to  grandchildren  was  not  rendered  invalid  by  reason  of 
the  fact  that  the  limitation  over  to  great-grandchildren  was  void 
as  violating  the  rule  against  perpetuities.    Chapman  v.  Cheney,  125 

2.  A  clause  in  a  will  devising  the  fee  of  all  testator's  estate  to  unborn 

children  of  his  son,  but  providing  that  no  such  grandchild  should 
acquire  an  interest  or  any  estate  of  inheritance  unless  he  should 
live  to  the  age  of  thirty,  and  in  case  of  death  before  that  age  no 
interest  in  the  estate  should  be  thereby  vested  in  any  person,  does 
not  make  the  vesting  of  any  interest  whatever  in  the  grandchil- 
dren contingent  on  their  reaching  the  age  of  thirty,  but  vests  a 
determinable  fee,  which  becomes  absolute  on  attainment  of  the 
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stated  age  and  so  is  not  void  for  remoteness  under  the  rule 
against  perpetuities.    Id, 

3.  Testator  gave  a  life  estate  to  his  wife,  if  she  remained  unmarried, 

and  provided,  if  she  remarried,  the  premises  should  be  sold  and 
the  proceeds  divided  among  his  heirs,  except  A.,  C,  and  M.,  add- 
ing: "  Memorandum.  I  hereby  include  V.  as  entitled,  in  any 
contingency,  to  share  equally  of  my  estate  with  my  other  legal 
heirs  not  herein  excepted."  Held,  that,  testator's  wife  not  re- 
marrying, there  was  a  devise  of  the  remainder  to  V.  and  testator's 
heirs,  excluding  A.,  C,  and  M.    Powell  v.  McDowell,  494 

4.  The  interest  of  devisees  vested  at  the  instant  of  testator's  death, 

though  the  will  was  not  probated  for  seven  years  thereafter.  Reid's 
Admr.  v.  Benge,  570 

5.  Where  a  will  was  not  probated  for  seven  years  after  testator's 

death,  and  in  the  meantime  the  only  heir  had  taken  possession  of 
the  land  devised,  and  executed  a  mortgage  thereon,  the  devisees 
are  not  estopped  to  claim  the  land  as  against  the  mortgagee,  as 
they  were  ignorant  of  the  existence  of  the  will,  and,  therefore, 
not  called  upon  to  speak  sooner.    Id. 

6.  The  failure  of  the  testator  to  disclose  to  some  person  where  his 

will  could  be  found,  so  that  it  might  have  been  probated  sooner, 
cannot  operate  as  an  estoppel  upon  the  devisees.    Id. 

7.  A  devisee  of  real  estate  under  a  will  made  by  the  owner  before  it 

is  sold  under  condemnation  is  not  entitled  to  the  proceeds 
thereof;  it  having  become  personal  estate  as  much  as  if  the  sale 
had  been  voluntary.    Ametrano  v.  Downs,  664 

See  Construction  of  Wills;  Lien. 

DOMICILE. 

See  Assets. 

EJECTMENT. 

See  Lease. 

EMINENT  DOMAIN. 

See  Condemnation  Proceedings. 

EQUITABLE  CONVERSION. 
I.  A  will  directed  that  certain  land  be  sold  after  the  death  of  the  tes- 
tator's wife,  and  that  the  money  be  divided  among  the  residuary 
legatees,  and  the  estate  was  so  converted.  The  share  of  one  of 
such  legatees  in  the  proceeds  of  the  sale  had,  however,  lapsed 
by  her  death  before  that  of  testator.  Held,  that  the  purpose  of 
the  conversion  having  failed,  such  share  should  be  treated,  for 
the  purposes  of  distribution,  as  real  estate,  and  not  as  person- 
alty, and  should  go  to  the  heir-at-law.    CanHeld  v.  CanHeld,  202 
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2.  The  interest  of  a  vendor  in  land  held  by  the  vendee  under  a  con- 
tract of  purchase,  on  death  of  the  vendor  goes  to  his  adminis- 
trator as  personalty,  and  is  not  subject  to  sale  on  execution 
against  the  heir.    Bowen  v.  Lansing,  27s 

See  Editorial  Note,  "  Equitable  Conyermon  as  Affected  by  Fail- 
ure of  Purpose/'  207 
See  Editorial  Note,  "Effect  of  Death  on  Executory  Contracts 
for  Sale  of  Real  Estate,**  277 

ESTATES. 

1.  If  the  grantor  intends  the  execution  of  the  deed  as  a  delivery,  and 

this  is  known  to  and  understood  by  the  grantee,  and  they  treat 
the  estate  as  having  passed  thereby,  the  deed  will  have  that  eflfect, 
though  it  be  left  in  the  possession  of  the  grantor.  Bunnell  v.  Bun- 
nell, III 

2.  A  father  executed  deeds  conveying  to  his  two  sons,  W.  and  C,  all 

his  property,  real  and  personal,  and  assig^ned  to  them  certain 
notes.  The  grantor  had  the  deeds  recorded,  and  declared  repeat- 
edly that  he  had  given  all  his  property  to  his  boys,  and  acqui- 
esced in  W.'s  claim  of  ownership.  W.  had  possession  of  the 
notes,  and  persons  who  wished  to  borrow  money  were  referred 
by  the  father  to  him.  The  parties  occupied  the  same  house  as 
one  family,  and  W.  died  there.  After  his  death  the  deeds  and 
notes  were  found  in  possession  of  the  grantor,  with  whom  C. 
appears  in  sympathy  in  a  controversy  between  the  grantor  and 
the  infant  child  of  W.  as  to.  the  title  to  the  property.  Held,  that 
there  was  both  a  delivery  and  acceptance  of  the  deeds  and  as- 
signments of  the  notes.    Id. 

3.  Where  a  will  devises  real  property  to  testator's  son,  his  heirs  and 

assigns,  forever,  but  directs  that  the  property  shall  pass  to  A. 
if  the  son  dies  without  issue,  and  it  appears  from  the  entire  will 
that  the  testator  used  the  word  "  issue "  in  its  popular  sense  as 
meaning  "  children,"  the  son  takes  a  determinable  fee,  subject  to 
become  absolute  at  his  death  if  he  leaves  a  surviving  child,  but 
otherwise  to  pass  to  A.  as  an  executory  devise.  Gannon  v.  Peter- 
son, 254 

4.  A  clause  in  a  will  provided  that*  one-half  of  the  fund  created  by  the 

sale  of  the  remainder  of  testator's  estate  should  be  the  property 
of  his  two  granddaughters.  Held,  that  the  gift  was  not  reduced 
to  a  life  estate  by  a  provision  that  the  principal  was  not  to  be 
withdrawn  by  them,  or  by  the  general  language  in  the  will  indi' 
eating  an  intent  to  create  a  trust,  where  the  will  was  not  pre- 
pared by  a  lawyer,  and  the  scrivener  had  no  accurate  knowledge 
as  to  the  meaning  of  the  words  "trust,"  "trustee,"  or  "trust 
fund."    Trask  v.  Sturges,  616 
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5.  A  gift  to  testator's  granddaughters  was  not  reduced  to  a  life  estate 
by  a  provision  that  such  legatees  should  have  the  power  to  de- 
vise and  bequeath  such  property,  and  in  default  thereof  it  should 
go  to  their  heirs,  in  view  of  the  fact  that  such  expression  was 
used  by  one  not  learned  in  the  law.    Id, 

See  Construction  of  Wills;  Devises;  Waste. 

EVIDENCE. 

1.  Evidence  of  statements  made  out  of  court  by  some  of  defendants' 

witnesses,  contradictory  of  their  answers  to  certain  questions 
asked  them  on  cross-examination  for  the  purpose  of  impeach- 
ment, was  properly  excluded.    Hamburger  v.  Rinkel,  14 

2.  The  admission  of  evidence  as  to  a  testator's  mental  condition  three 

months  after  the  execution  of  the  will,  as  tending  to  show  his 
mental  capacity  at  the  time  of  making  the  will,  was  proper.    Id. 

3.  Where  the  grantor  has  executed  and  acknowledged  a  deed,  and 

caused  it  to  be  recorded  in  the  proper  office,  a  rebuttable  pre- 
sumption arises  that  the  deed  was  delivered  on  the  day  of  its 
date;  but  such  facts  raise  no  presumption  of  an  acceptance  by 
the  grantee,  save  where  a  clearly  beneficial  interest  is  conferred. 
BunneU  v.  Bunnell,  11 1 

4.  Parol  evidence  of  contemporaneous  declarations  of  a  testator  as  to 

the  persons  whom  he  intended  to  desig^nate  in  his  will  is  not  ad- 
missible to  explain  the  term  **  heir,"  as  used  by  him.  Lester^s  Es- 
tate, 180 

5.  Where  the  meaning  of  a  will,  which  gives  to  a  son  of  testatrix  a 

certain  sum  of  money,  to  be  held  during  his  minority  by  her 
executrix,  can  be  gathered  from  the  instrument  itself,  so  as  to 
determine  whether  the  legatee  obtained  an  absolute  legal  title  to 
the  gift,  so  as  to  enable  his  father,  the  divorced  husband  of  tes- 
tatrix, to  secure  possession  thereof  as  curator,  or  whether  a 
trust  estate  was  created  during  the  legatee's  minority,  evidence 
of  declarations  of  testatrix,  showing  her  feelings  toward  her 
divorced  husband,  is  properly  excluded;  but,  were  such  mean- 
ing in  doubt,  the  state  of  her  feelings  toward  the  husband  might 
properly  be  considered,  and  the  testimony  should  then  be  re- 
ceived.   Webb  V.  Hayden,  183 

6.  In  partition  of  real  estate  between  the  heirs  of  a  decedent,  other 

heirs  interested  in  the  estate  are  incomptent  to  prove  that  a  note 
held  by  the  deceased  against  one  of  the  heirs  did  not  represent 
a  debt,  but  an  advancement,  under  Code,  §  4604,  providing  that 
no  party  to  an  action,  nor  any  party  interested  in  the  event 
thereof,  nor  any  person  from,  through,  or  under  whom  any  such 
party  or  interested  person  claims,  shall  be  examined  concern- 
ing any  personal  transaction  with  a  deceased  person.  Russell  v. 
Smith,  271 


INDEX.  765 

7.  In  partition  of  land  between  heirs,  evidence  that  a  note  given  by 

one  of  the  heirs  to  the  decedent  did  not  evidence  a  debt,  but  an 
advancement,  was  incompetent,  as  tending  to  contradict  the  terms 
of  the  note.    Id, 

8.  Where  the  parties  stipulate  that  an  abstract  of  title  may  be  used  as 

evidence,  and  it  is  so  used,  such  evidence  is  not  exclusive,  and  a 
mistake  in  the  abstract  may  be  corrected  by  introducing  the 
record.    TafRnder  v.  Merrell,  341 

9.  Evidence  by  a  sister-in-law  that  she  had  known  testator  since  his 

marriage,  and  had  been  at  his  house  frequently;  that  she  had  seen 
his  bad  conduct  there,  and  that  he  was  abusive  to  his  wife,  which 
conduct  had  caused  her  to  leave  him  several  times;  and  that  he 
had  a  cancer  in  his  h^ad,  which  had  been  twice  removed  and  had 
reappeared, —  was  a  sufficient  foundation  to  authorize  witness  to 
give  an  opinion  as  to  testator's  mental  condition.  Jones  v.  Col- 
lins, 435 
ID.  A  witness  as  to  testator's  mental  capacity  cannot  give  an  opinion 
as  to  whether  testator  was  entirely  sane,  but  such  opinion  must 
be  confined  to  the  question  whether  he  had  a  disposing  mind. 
Id, 

11.  Evidence  of  testator's  incapacity,  offered  by  the  caveator  of  a  will, 

must  be  confined  to  the  question  of  his  capacity  at  the  time  of 
the  execution  of  the  will;  but  evidence  on  the  part  of  the  caveatee 
to  establish  testator's  capacity  may  cover  any  period  of  time  be- 
fore or  after  the  execution  of  the  will.    Id, 

12.  Nonexpert  witnesses  for  the  caveatee  who  are  competent,  from 

their  acquaintance  and  relations  with  testator,  to  give  an  opinion 
as  to  his  competency,  may  be  asked  if  they  observed  any  indica- 
tion of  lack  of  mind  or  understanding  on  testator's  part.    Id. 

13.  A  subscribing  witness  to  a  will  may  testify  that  he  considered  the 

testator  capable  of  making  the  will,  though  the  witness  has  not 
testified  that  he  investigated  testator's  mental  capacity  at  the  time 
the  will  was  executed,  as  a  due  investigation  by  the  witness  will 
be  presumed,  and  he  may  be  cross-examined  in  relation  thereto. 
Id, 

14.  A  physician  may  give  his  opinion  as  to  the  mental  capacity  of  tes- 

tator, without  first  stating  the  circumstances  upon  which  the 
opinion  is  founded,  even  though  the  physician  has  never  attended 
the  testator  professionally,  except  to  prescribe  for  him  on  two 
different  occasions.    Id. 

15.  The  caveatee  of  a  will,  when  the  testator  is  shown  to  have  been 

permanently  insane,  or  insane  with  lucid  intervals,  at  a  time  prior 
to  his  death,  has  the  burden  of  proving  the  removal  of  the  disa- 
bility, or  that  the  will  was  executed  during  a  sane  interval;  but, 
when  its  execution  is  alleged  as  the  result  of  insane  delusion. 
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the  caveator  has  the  burden  of  showing  that  the  will  was  the 
direct  product  of  the  delusion.    Id. 

16.  An  objection  to  the  competency  of  a  witness  making  a  deposition, 

not  taken  in  the  court  below,  is  waived.    Stewart  v.  Conrad,      454 

17.  Where  the  probate  of  a  will  is  contested,  and  it  is  undisputed  that 

testatrix  executed  the  will  by  signing  it  in  the  presence  of  three 
witnesses,  and  that  they  attested  it  at  her  request  by  signing  the 
attesting  clause  in  her  presence,  an  instruction  that  "the  proponent 
had  the  burden  at  the  outset  of  proving  by  one  of  the  subscribing 
witnesses,  if  alive  and  within  the  jurisdiction  of  the  court,  that  the 
instrument  was  legally  executed,  acknowledged,  and  witnessed  as 
a  will,"  is  erroneous,  since  the  law  does  not  require  that  a  will  shall 
be  both  acknowledged  and  signed  in  the  presence  of  the  witnesses; 
proof  of  either  being  sufficient.    Webster  v.  Yorty,  472 

18.  The  instruction  is  also  erroneous  in  requiring  the  proof  of  the  execu- 

tion of  the  will  to  be  made  by  one  of  the  subscribing  witnesses,  if 
alive  and  within  the  jurisdiction  of  the  court,  since  such  proof  may 
be  made  by  any  competent  testimony.    Id. 

19.  On  the  contest  of  the  probate  of  a  will,  it  appeared  that  the  part  of 

the  paper  containing  the  signatures  of  testatrix  and  witnesses  had 
been  cut  off,  and  reattached  by  pasting  on  with  thin  paper.  The 
court  charged  that  the  burden  rested  on  proponent  of  proving  by 
at  least  one  of  the  subscribing  witnesses  that  the  instrument  was 
the  one  testatrix  signed  or  acknowledged  in  their  presence.  Held 
error,  since  an  attesting  witness  is  not  required  to  know  that  he  is 
attesting  a  will,  or  what  its  provisions  are,  so  as  to  identify  it.    Id. 

20.  On  the  contest  of  the  probate  of  a  will  the  evidence  was  undisputed 

that,  after  the  will  was  signed  by  testatrix  and  the  witnesses,  she 
kept  it  in  her  box  in  a  bank,  and  no  one  had  access  to  the  box  but 
herself.  After  her  death  the  banker  inclosed  it  in  a  sealed  envelope 
and  delivered  it  to  an  express  company  to  send  to  the  clerk  of  the 
County  Court.  The  package  was  taken  from  the  safe  of  the  express 
company,  and  opened,  resealed,  and  returned.  There  was  no  evi- 
dence that  the  principal  legatee  had  anything  to  do  with  this,  or  to 
indicate  what  the  object  was.  When  the  package  was  received  and 
opened  by  the  clerk,  the  part  of  the  paper  containing  the  signatures 
had  been  cut  off,  and  reattached  by  pasting.  There  was  no  evidence 
as  to  when  this  was  done,  or  as  to  who  did  it.  The  court  charged 
that  proponent  assumed  the  burden  of  accounting  for  the  mutilation, 
by  showing  such  circumstances  as  would  prove  by  a  preponderance 
of  the  testimony  that  notwithstanding  the  changed  condition  of  the 
paper  it  was  still  the  will  of  the  maker,  and,  if  he  failed  to  so  ac- 
count for  the  mutilation,  the  jury  should  find  it  was  not  her  will. 
Held  .error,  since  the  mutilation  raised  no  presumption  against  the 
will,  and,  after  its  execution  had  been  proven  and  it  had  been  ad- 
mitted in  evidence,  the  burden  of  proof  was  on  contestant  to  show 
that  it  had  been  changed.    Id. 
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21.  The  will  being  attacked  on  the  ground  of  undue  influence,  this  charge 

was  also  erroneous  in  casting  the  burden  of  proof  on  that  issue  on 
proponent,  by  requiring  her  to  prove  that  the  instrument  was  the 
will  of  testatrix.    Id. 

22.  Where  a  will  when  received  from  an  express  company  was  found  to 

have  been  mutilated,  a  charge  that  the  evidence  that  the  package 
containing  the  will  was  abstracted  from  the  company's  safe  in  the 
evening,  and  restored  the  next  morning,  after  having  been  opened 
and  re  sealed,  did  not  prove  that  the  will  was  mutilated  by  the  per- 
son so  abstracting  or  returning  it,  was  erroneous  as  invading  the 
province  of  the  jury.    Id. 

23.  Where  the  person  receiving  the  largest  bequest  under  a  will  went 

with  testatrix  to  the  lawyer  who  drew  it,  and  the  evidence  was  un- 
^  disputed  that  testatrix  knew  and  thoroughly  understood  all  the  pro- 
visions, a  charge  that  the  circumstances,  if  proven,  that  a  will  has 
been  procured  to  be  written  by  a  person  largely  benefited  by  it,  will 
require  stricter  proof  of  volition  than  where  such  circumstances  are 
not  found,  and  proof  by  a  preponderance  of  the  evidence  that  the 
testatrix  has  not  been  imposed  on,  but  knew  what  disposition  she 
was  making  of  her  property  when  the  will  was  made,  is  erroneous, 
as  in  the  nature  of  an  argument  on  the  facts,  and  requiring  pro- 
ponent to  prove  absence  of  undue  influence.    Id. 

24.  On  a  contest  of  the  probate  of  a  will,  a  charge  that,  if  the  jury  found 

one  who  was  largely  benefited  by  the  will  took  an  active  part  in 
having  it  prepared  and  executed,  they  should  find  against  the  valid- 
ity of  the  will  unless  proponent  proved  by  a  preponderance  of  the 
evidence  that  its  provisions  were  reasonable  and  fair  is  erroneous. 
Id. 

25.  On  a  contest  of  the  probate  of  a  will  a  charge  which  assumes  as  a 

fact  that  there  was  fraudulent  and  undue  influence  on  the  part  of  a 
principal  legatee  is  erroneous.    Id. 

26.  Admission  of  fact  "in  the  trial  of  his  action"  made  to  prevent  con- 

tinuance for  absence  of  witness,  cannot  be  used  on  a  subsequent 
trial,  the  witness  being  present,  and  notice  having  been  given  that 
the  admission  would  be  objected  to.    Cutler  v.  Cutler,  559 

27.  In  a  will  contest,  an  instruction  that  if  the  jury  found  that  any  in- 

fluence was  exercised  over  the  testatrix  which  tended  to  induce  her 
to  make  the  will,  the  burden  of  proof  is  on  the  party  setting  up  the 
will  to  satisfy  the  jury  by  a  fair  preponderance  of  evidence  that  she 
had  sufficient  mental  capacity  to  enable  her  to  resist  that  influence, 
is  misleading,  the  burden  being  on  the  proponent  to  prove  soundness 
of  mind,  but  on  contestant  to  prove  undue  influence.  Bacon  v. 
Bacon,  581 

28.  In  a  contested  proceeding  for  the  probate  of  a  will,  the  heirs-at-law 

of  the  alleged  testator  are  not  disqualified  by  the  statute  as  wit- 
nesses to  transactions  and  conversations  with  the  deceased.  McCoy 
V.  Conrad,  599 
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29.  When,  in  a  contested  proceeding  for  the  probate  of  a  will,  it  is  dis- 
closed that  the  name  of  the  alleged  testator  was  affixed  to  the  in- 
strument in  controversy  by  some  person  other  than  himself,  it  is 
incumbent  upon  the  proponent  to  establish  by  unequivocal  evidence 
that  the  deceased  gave  direction  to  such  person  for  writing  his  name, 
consciously  and  explicitly,  and  in  the  free  and  voluntary  exercise 
of  his  faculties.    Id. 

See   Appeal;   Claims   against   Decedent's    Estate;    Lease; 
Trusts  and  Trustees;  Undue  Influence. 

EXECUTION. 

See  Equitable  Conversion;  Executors  and  Administrators. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Where  one  named  as  a  joint  executor  in  a  will  does  not  accept,  but 

appeals  from  the  order  admitting  the  will  to  probate,  such  acts  are 
a  constructive  declination  of  the  trust,  and  authorize  the  appointment 
of  the  other  executor  alone,  as  provided  by  Gen.  Laws,  chap.  212, 
§  14.    Briggs  V.  Probate  Court,  58 

2.  A  person  named  as  executor  in  a  will  who  declines  the  trust,  another 

being  appointed,  has  thereafter  no  legal  right  to  appointment.    Id. 

3.  Where  a  will  authorizes  the  executrix  to  make  necessary  collections, 

and  convert  only  such  assets  into  money  as  are  necessary  to  pay 
the  debts,  and  to  turn  over  in  kind  all  the  rest  and  residue  of  the 
estate  to  a  trustee,  the  executrix  has  no  power  to  invest  the  funds 
of  the  estate  in  erection  of  improvements.    Trimmier  v.  Darden,    72 

4.  In  a  suit  against  an  administrator's  bondsmen  for  the  failure  of  the 

administrator  to  pay  over  money  held  by  his  intestate  as  the  executor 
of  another  estate,  the  bondsmen  were  not  estopped  from  asserting 
that  such  payment  was  not  a  duty  of  such  administrator,  by  an  order 
of  the  Probate  Court  requiring  the  paymertt,  made  in  the  estate  to 
which  the  money  was  payable,  and  of  which  they  had  no  notice. 
Robhins  v.  Burridge,  96 

5.  In  a  suit  by  an  administrator  de  bonis  non  against  an  administrator's 

bondsmen  for  the  failure  of  the  administrator  to  pay  over  money 
held  by  his  inte^ate  as  the  executor  of  plaintiff's  intestate,  the  lia- 
bility of  the  bondsmen  will  not  be  deemed  res  judicata  by  an  order 
of  the  Probate  Court  allowing  suit  to  be  brought,  in  which  proceed- 
ing the  bondsmen  had  appeared  and  objected.    Id. 

6.  Under  3  Comp.  Laws,  §  9320,  providing  that  the  executor  of  an  ex- 

ecutor shall  not,  as  such,  have  any  authority  to  administer  the  estate 
of  the  first  testator,  the  bondsmen  of  an  administrator  of  an  executor 
are  not  liable  for  the  default  of  their  principal  in  accounting  for  the 
proceeds  of  the  property  belonging  to  the  first  estate.     Id. 

7.  An  administrator  of  an  executor  has  no  greater  interest  in  the  prop- 

erty belonging  to  the  estate  of  which  his  deceased  was  executor. 
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or  duty  to  perform  in  regard  to  it,  than  any  creditor  or  person  into 
whose  hands  the  property  might  temporarily  come.    Id. 

8.  Where  the  administrator's  bond  was  conditioned  that  the  administra- 

tor should  perfom\  all  orders  and  decrees  of  the  Probate  Court  by 
the  administrator  to  be  performed  in  the  premises,  the  bondsmen 
were  not  liable  for  the  failure  of  the  adgiinistrator  to  perform  an 
order  of  the  Probate  Court  not  entered  in  the  estate  being  admin- 
istered.   Id, 

9.  Where  one  executor,  who  is  also  a  trustee  of  certain  life  insurance 

money,  receives  such  money  as  such  trustee,  but  reports  it  in  his  in- 
ventory as  part  of  the  estate,  and  gives  no  bond  as  trustee,  such  acts 
do  not  make  the  sureties  on  his  bond  as  executor  responsible  there- 
for.   People  V.  Petrie,  140 

10.  Where  the  property  left  by  testator  was  less  than  the  widow's  allow-  < 

ance,  and  was  all  selected  by  her  and  turned  over  to  her  by  the 
executor,  though  he  rendered  no  report,  a  judgment  for  the  sureties 
on  the  executor's  bond,  in  an  action  thereon,  will  not  be  reversed 
on  the  ground  that  plaintiffs  were  entitled  to  nominal  damages  be- 
cause of  such  failure  to  report.    Id. 

11.  A  wife  bequeathed  to  her  husband  the  use  of  all  her  property  dur- 

ing life,  with  a  desire  that  he  should  continue  the  clothing  busi- 
ness in  which  she  was  engaged,  which  he  di<i.  Held,  in  an  action 
brought  against  him  as  executor  and  individually  to  recover  for 
goods  thereafter  sold  to  him,  it  was  error  'to  render  judgment 
against  him  as  executor.    Raperstein  v.  Ullntan,  160 

12.  Where  the  estimated  value  of  testator's  estate  is  $45,000,  and  the 

will  fixes  the  amount  of  the  executor's  bond  at  $20,000,  and  a 
bond  in  that  sum  is  approved  by  the  County  Court,  the  provision 
I  of  the  will  being  reasonable,  and  the  bond  designated  having 
been  given,  it  is  not  necessary  to  require  the  executor  to  take 
the  oath  prescribed  in  cases  where  the  bond  is  wholly  dispensed 
with.     Warner  v.  Hendricks,  192 

13.  A  will  provided  that  the  executors  should  hold  the  corpus  of  the 

estate  until  the  death  of  the  testator's  widow  and  son,  paying  to 
them  the  income  of  the  estate,  and  then  pay  over  the  corpus 
of  the  same  in  accordance  with  the  provisions  of  the  will.  Held, 
that  the  executors  were  not  entitled  to  double  commissions  as 
executors  and  trustees,  where  their  accounts  as  executors  had 
not  been  closed  by  an  accounting,  and  their  duties  as  trustees 
begun.    In  re  Slocum,  235 

14.  Since  both  real  and  personal  property  descend  directly  to  the  heir 

or  to  the  beneficiary  of  the  will,  with  a  qualified  right  in  the  per- 
sonal representative  to  hold  for  purposes  of  administration,  the 
title  to  personalty  in  the  State  owned  by  a  nonresident  testator 
is  not  in  the  domiciliary  executor  where  an  ancillary  adminis- 
trator with  the  will  annexed  has  been  appointed,  and  a  purchase 
Vol.  VII  — 49 
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'    of  such  personalty  from  the  executor  is  without  effect.    Murphy  v. 
Grouse,  288 

15.  Where  a  petition  to  remove  an  executor  was  granted,  and  the  evi- 

dence was  sufficient  to  support  a  finding  of  mismanagement  and 
neglect,  a  further  unsupported  finding  of  fraud  did  not  affect  the 
other  grounds  on  which  the  order  of  removal  properly  rested. 
In  re  Bell's  Estate,  310 

16.  The  discretion  of  the  Probate  Court,  in  removing  an  executor, 

should  not  be  interfered  with  on  appeal,  unless  it  is  clear  that 
such  discretion  has  been  abused.    Id. 

17.  Where,   after  an  administrator  has  been  duly  discharged,   assets 

belonging  to  the  estate,  and  which  have  not  been  administered, 
are  discovered  by  an  unpaid  creditor,  the  former  administration 
cannot  be  revived,  but  the  court,  on  proper  application,  will  ap- 
point an  administrator  de  bonis  non.    Ratliif  v.  Magee,  336 

18.  Where  a  son  obtained  conveyances  of  property  from  his  mother  by 

fraud  and  misrepresentation,  the  right  of  action  to  rescind  such 
conveyances  survived  the  mother,  in  favor  of  her  administrator 
and  heirs.    Parker  v.  Simpson,  348 

19.  Where  real  property,  conveyance  of  which  was  obtained  by  fraud 

and  misrepresentation,  is  sold  during  the  life  of  the  grantor,  on 
suit  by  the  heirs  and  administrator  of  the  deceased  grantor  to 
rescind  the  original  conveyance,  the  administrator  is  entitled  to 
the  proceeds  of  the  sale  as  against  the  grantee,  though  as  be- 
tween the  administrator  and  the  heirs  such  proceeds  are  deemed 
realty.    Id. 

20.  Where  a  bill  to  rescind  transfers  of  realty  and  personalty  prayed 

that  defendant  be  ordered  to  deliver  the  personal  property  he 
received  as  far  as  possible,  defendant,  on  decree  against  him,  is 
entitled  to  deliver  up  any  particular  property  found  to  have  been 
wrongfully  obtained,  and  receive  credit  for  the  amount  charged 
against  him  on  account  of  those  particular  articles.    Id. 

21.  A  grant  of  administration  has,  as  matter  of  right,  no  extrater- 

ritorial force  or  operation;  and  the  official  character  of  an  ad- 
ministrator does  not,  by  virtue  of  the  authority  creating  it,  follow 
him  beyond  the  limits  of  the  State  in  which  he  was  commissioned. 
Burton  v.  Williams,  3^7 

22.  When  an  administrator  is  sued  only  in  his  official  character,  a 

judgment  cannot  be  rendered  against  him  personally.    Id. 

23.  A  judgment  against  an  administrator  is,  in  l?gal  effect,  an  adjudi- 

cation subjecting  the  assets  within  the  jurisdiction  of  the  court  to 
the  satisfaction  of  the  claim  in  suit.    Id. 

24.  Such   judgment    cannot,    except,    perhaps,    under    special    circum- 

stances, be  enforced  by  action  beyond  the  territorial  limits  of  the 
State  or  sovereignty  in  which  it  was  rendered.    Id. 
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25.  Section  337,  chap.  23,  Comp.  Stat.  1901,  which  authorizes  foreign 

executors  and  administrators  to  sue  in  the  courts  of  this  State, 
does  not,  by  implication,  make  them  subject  to  suit  here.    Id. 

26.  A  judgment  against  a  defendant  as  administrator  will  not  support 

an  action  against  him  in  his  personal  capacity,  even  though  it 
award  execution  against  his  individual  property  in  case  the  assets 
of  the  estate  cannot  be  reached.    Id. 

27.  A  contract  purporting  to  be  by  "  R.  S.  B.  and  J.  C.  M.,  trading  as 

C.  B.  &  Co.,"  and  signed  by  R.  S.  B.  in  the  name  of  "  C.  B. 
&  Co.,"  cannot,  in'  the  absence  of  more,  be  considered  as  the  act 
of  the  administrator  of  C.  B.,  deceased,  though  R.  S.  B.  was  his 
administrator.    Baird  v.  Harper,  '  422 

28.  The  contract  cannot  be  considered  the  act  of  the  surviving  partner, 

C.  B.  being  dead,  and  J.  C.  M.  being  the  only  surviving  partner. 
Id. 

29.  The   contract  is   not   binding  on  the   estate   of   C.    B.,    deceased, 

merely  because  counsel  for  his  administrators  was  consulted  in 
its  preparation,  and  R.  S.  B.  was  one  of  the  administrators. 
Id. 

30.  One  is  not  estopped  as  administrator  because  of  an  act  by  him 

individually.    Id. 

31.  An  administrator  cannot  bind  his  estate  by  a  covenant  of  warranty. 

Dallas  County  v.  Club  Land  Co.,  462 

32.  Where  an  administrator  recites  in  a  deed  that  he  does  not  bind 

himself  personally,  and  makes  a  covenant  of  warranty  in  his  ca- 
pacity of  administrator,  he  cannot  be  held  liable  personally  on 
such  covenant.    Id. 

33.  The  decree  of  a  County  Court,  after  examination  of  the  final  report 

and  accounts  of  an  executor,  finding  that  he  has  assets  in  his 
hands  and  ordering  them  distributed  among  creditors  and  lega- 
tees, creates  a  personal  liability  in  the  executor,  and  has  the 
same  force  as  any  other  judgment.  Lydick  v.  Chaney,  590 

34.  Such  liability  may  be  enforced  either  directly  against  the  executor 

or  by  suit  upon  his  bond,  as  circumstances  may  require.    Id. 

35.  Execution  may  issue  to  enforce  such  a  decree;  and  where  it  is 

rendered  in  the  District  Court  on  appeal  from  a  similar  decree  in 
the  County  Court,  or  where  a  transcript  has  been  duly  filed  in 
the  District  Court,  such  execution  may  be  levied  upon  the  lands 
of  the  executor.    Id. 

36.  Where  a  husband  devises  property  to  his  wife  for  life,  and  directs 

the  disposition  of  the  portion  remaining  at  her  death,  the  portion 
so  remaining  at  her  death  is  a  part  of  his  estate,  and  not  subject 
to  the  control  of  her  administrator.    lesier  v.  Gustin,  668 

37.  Under  a  will  giving  the  executrix  "  full  power "  to  conduct  the 

business  in  which  testator  was  engaged,  she  may  carry  on  all  his 
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business  interests,  and  in  doing  so  is  not  limited  to  capital  in* 
vested  in  the  business.    Furst  v.  Armstrong,  699 

See  Accounting;  ANaLLARY  Administrator;  Appeal;  At- 
tachment; Costs;  Lease;  Pleading  and  Practice; 
Widow. 

See  Editorial  Note,  '^  RenundaUon,''  68 

See  Editorial  Note,  **  When  Executor  Entitled  to  Double  Com- 
misaonsy''  240 

See  Editorial  Note,  "Contracts  of  Ezecntora  and  Administra- 
tors," 594 

FOREIGN  EXECUTORS. 
See  Attachment. 

GIFT. 

See  Advancement. 

GUARDIAN  AND  WARD. 

1.  Gen.  Stat.,  chap.  80,  art.  2,  providing  that,  if  a  guardian  of  an  in- 

fant shall  believe  that  he  can  save  the  estate  or  advance  the  inter- 
est of  the  ward  by  a  settlement  of  a  controversy  concerning  the 
lands  of  such  infant  by  compromise  of  the  matter  in  suit,  he  shall 
have  power  to  do  so  "  with  the  approbation  of  the  court,"  super- 
seded the  common  law,  as  this  statute  must  be  assumed  to  em- 
brace all  the  law  of  the  State  on  that  subject;  and  a  compromise 
of  such  a  controversy  by  the  guardian  while  the  statute  was  in 
force,  without  the  approbation  of  the  court,  was  void.  Bunnell  v. 
Bunnell,  iii 

2.  A  curator,  in  an  action  to  recover  property  belonging  to  his  ward, 

must  sue  in  the  name  of  the  latter,  in  whom  the  legal  title  vests; 
for  the  former  has  only  the  care  and  control  of  the  property  of 
such  ward.    Webb  v.  Hayden,  183 

3.  Where  a  physician  who  had  rendered  services  to  a  ward  charged 

the  account  at  first  to  her  gruardian  personally,  and,  on  his  refusal 
to  pay  the  account,  brought  suit  against  him  as  guardian,  the 
fact  that  the  account  had  originally  been  charged  to  the  guardian 
individually  did  not  preclude  recovery.     Williams  v.  Bonner,      556 

4.  Where  a  ward  was  seriously  injured  by  accident,  so  that  the  ser- 

vices of  a  physician  were  required  to  preserve  her  life,  the 
guardian  had  authority,  without  order  of  court,  to  contract  for 
the  pa3rment  of  the  physician's  charges  from  the  corpus  of  the 
ward's  estate;  the  income  thereof  being  insufficient.    Id. 

5.  Where  the  money  of  a  ward  was  placed  in  a  bank  without  right, 

and  mingled  with  the  funds  of  the  bank,  so  that  its  assets  were 
augmented  and  bettered  in  a  tangible  way,  a  trust  is  impressed 
upon  the  assets;  and  where  the  bank  subsequently  becomes  in- 
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solvent,  and  a  receiver  is  appointed,  who  sells  a  portion  of  the 
assets,  and  it  appears' that  not  only  the  bank  and  the  receiver 
had  knowledge  of  the  trust,  but  also  the  purchaser  himself  had 
such  knowledge,  it  will  be  held  that  such  purchaser  is  himself  a 
trustee  of  the  fund,  and  liable  in  equity  to  the  ward  for  the  same. 
Reeves  v.  Pierce,  612 

6.  The  receiver  took  the  assets  of  the  insolvent  bank  subject  to  all 

equities  which  existed  against  such  assets  when  the  appointment 
was  made;  and,  as  the  ward  was  the  true  owner  of  the  trust  fund 
in  the  assets,  neither  the  bank  nor  the  receiver  acquired  any 
right  to  the  same.    Id. 

7.  A  probate  court,  on  its  appearing  that  a  $5,000  judgment  recovered 

by  a  minor  for  personal  injuries  could  not  be  collected  for  some 
time,  and  that  the  minor  had  received  an  offer  of  $4,375  therefor, 
which  it  found  to  be  a  good  price  under  the  circumstances,  had 
power  to  authorize  the  minor's  guardian  to  sell  the  same  for  such 
sum.    Schmidt  v.  Shaver,  636 

8.  In  an  action  by  a  judgment  creditor  to  set  aside  an  assignment  of  the 

judgment  recovered  by  her  when  a  minor,  on  the  ground  that  it  had 
never  been  delivered  by  her  guardian  to  the  assignee,  where  defend- 
ants set  up  a  delivery  thereof  by  a  third  party  as  the  guardian's 
agent  the  burden  was  on  them  to  establish  such  agency.    Id. 

9.  Filing  of  assignments  of  a  judgment  recovered  by  an  infant  with  the 

clerk  of  court  could  not  operate  as  constructive  notice  to  the  infant 
or  her  guardian  of  the  delivery  of  the  assignment  to  the  immediate 
assignee.  It  having  been  actually  delivered  to  him  without  the 
guardian's  authority  or  knowledge,  the  assignments  not  being  re- 
quired to  be  recorded,  and  not  being  contemplated  by  the  statute 
as  public  records.    Id. 

JO.  Mere  possession  by  the  president  and  manager  of  an  adjustment  com- 
pany of  an  assignment  of  a  judgment  recovered  by  an  infant,  exe- 
cuted by  the  latter's  guardian,  was  not  sufficient  to  prove  his  agency 
to  deliver  it  to  the  assignee.    Id. 

II.  A  guardian  of  an  infant  left  an  assignment  of  a  judgment  recovered 
by  the  latter  in  the  vault  of  a  corporation  for  safe-keeping,  and  the 
corporation's  manager  delivered  it  to  the  assignee  without  the  guard- 
ian's knowledge  or  authority,  appropriating  the  proceeds  himself. 
Held  insufficient  to  show  that  the  guardian  had  so  held  out  the 
manager  as  his  agent  to  deliver  the  assignment  as  to  estop  him  or 
his  ward  from  denying  the  agency.    Id. 

T2.  A  judgment  is  not  assignable  so  as  to  vest  the  legal  title  in  the  as- 
signee, but  only  the  equitable  title  can  be  transferred.    Id. 

13.  Burns'  Rev.  Stat.  1901,  §  2682,  providing  that,  where  a  minor  has  no 
father  nor  mother  living,  the  guardian  is  entitled  to  the  minor's 
custody,  is  mandatory,  and  the  wishes  of  the  ward  as  to  who  shall 
have  custody  of  her  are  not  controlling.    Palin  v.  Voliva,  643 
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14.  The  sureties  on  the  bond  of  a  guardian,  requiring  him  to  faithfully 
discharge  the  trust  reposed  in  him,  and  render  a  true  account  of 
the  moneys  and  property  received  by  him,  are  liable  for  the  proceeds 
of  real  estate  sold  under  an  order  of  the  County  Court  as  necessary 
for  the  support  of  a  ward,  in  addition  to  what  he  could  earn  by  his 
own  exertions,  which  proceeds  were  paid  over  to  the  guardian  with- 
out additional  security,  where  his  executor  on  his  death  fails  to  pay 
them  to  the  new  guardian  as  directed  by  the  court ;  such  sale  being 
properly  authorized,  under  Code  Civ.  Proc.,  Sf  2348,  2560,  2361,  when 
required  for  the  ward's  maintenance.    Allen  v.  Kelly,  646 

See  Sale. 

HUSBAND  AND  WIFE. 
See  Widow, 

IMPROVEMENTS. 

See  Infants. 

• 
INCOME. 

1.  Under  a  will  providing  for  the  conversion  of  the  estate  into  money, 

and  its  investment  in  certain  securities,  and  directing  the  income 
to  be  paid  over  to  the  widow  and  for  the  benefit  of  a  son,  the  earn- 
ings or  interest  on  the  actual  capital  and  share  of  deceased  as  part- 
ner in  the  firm  property  while  the  firm  business  was  carried  on 
after  his  death,  in  accordance  with  the  terms  of  the  partnership 
agreement,  are  income.    In  re  Slocum,  235 

2.  Where  a  will  directed  that  the  income  of  the  corpus  of  the  estate 

should  be  paid  to  certain  beneficiaries  for  life,  increase  in  the  value 
of  stock  owing  to  the  earnings  of  the  corporation  after  the  testator's 
death  having  been  withheld  by  the  corporation  and  carried  to  sur- 
plus, instead  of  distributed  in  dividends,  was  income,  and  belonged 
to  the  life  beneficiaries.    Simpson  v.  MUlsaps,  704 

See  Annuity. 

^  Editorial  Note,  ''Capital  or  Income  as  Applied  to  Stock 
Dividends,"  738 

See  Editorial  Note,  "  Annuity  or  Income,"  743 

INFANTS. 
I.  An  agreement  purporting  to  be  an  agreement  to  arbitrate  a  contro- 
versy as  to  the  title  to  real  and  personal  property,  in  which  an  in- 
fant heir  was  represented  by  her  statutory  guardian  and  by  her 
mother  as  next  friend,  is  not  binding  on  the  infant,  as  the  agree- 
ment in  fact  surrendered  the  infant's  title  to  the  property,  and  pro- 
vided for  its  division  by  the  arbitrators  among  persons  who  had  no 
semblance  of  claim  thereto.    Bunnell  v.  Bunnell,  11 1 
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2.  Where  an  infant  seeks  to  open  a  judgment  for  an  error  not  appear- 
ing on  the  face  of  the  record,  as  authorized  by  Civ.  Code  Prac, 
§  518,  the  judgment  sought  to  be  opened  cannot  be  made  the  basis 
of  a  plea  of  res  adjudicata.  Id. 
:  3.  The  maxim  that  '*  they  who  seek  equity  must  do  equity ''  applies  to 
all  litigants  alike,  and  what  would  have  been  required  of  an  adult 
litigant  as  his  own  act  the  court  will  impose  on  an  infant  as  a  con- 
dition of  its  action  in  her  behalf.    Id. 

4.  Where  a  father  conveyed  all  his  property  to  his  two  sons,  he  and 
his  wife,  the  mother  of  grantees,  remaining  in  possession,  were  en- 
titled in  good  conscience  to  a  reasonable  support  upon  and  out  of 
the  proceeds  of  that  property  as  long  as  they  lived,  and,  therefore, 
an  infant  heir  of  one  of  the  grantees,  who  seeks  by  an  equitable 
action  to  set  aside  a  settlement  of  a  controversy  with  the  grandfather 
as  to  the  title  to  the  property,  is  not,  though  granted  the  relief 
sought,  entitled  to  rents  during  the  grandfather's  life,  and,  so  long 
as  his  widow  survives,  her  comfortable  support  must  be  a  charge 
on  the  land,  to  be  borne  equally  by  the  part  of  each  grantee,  while 
the  value  of  any  permanent  improvements  made  upon  plaintiff's  por- 
tion sinpe  her  father's  death  must,  to  the  extent  the  value  of  the 
land  has  been  increased  thereby,  be  set  off  against  rents  accruing 
since  the  grandfather's  death.  Id. 
See  Guardian  and  Ward;  Sale. 

INTEREST. 

1.  Where  transfers  of  property  from  mother  to  son  were  rescinded  at 

suit  of  the  administrator  and  other  heirs  of  the  mother,  simple  and 
not  compound  interest  on  the  value  of  the  property  should  be  al- 
lowed.   Parker  v.  Simpson,  348 

2.  The  fact  that  testator's  will  gave  the  residue  of  his  estate  for  the 

support  of  his  mother,  and  that  income  was  to  be  paid  on  that  trust 
fund  frqni  the  testator's  death,  did  not  forbid  the  payment  of  inter- 
est after  one  year  from  testator's  death  on  a  pecuniary  legacy  given 
another,  and  not  paid  by  the  end  of  the  year  either  for  the  con- 
venience of  the  estate  or  through  the  neglect  of  the  executors. 
Daniels  v.  Benton,  471 

3.  Interest  begins  to  run  on  a  pecuniary  legacy  after  one  year  from 

testator's  death  without  demand.    Id, 

INVENTORY. 

■  I.  Under  Hill's  Annot.  Laws  Ore.,  I  11 12,  requiring  an  executor  within 

one  month  from  the  date  of  his  appointment  to  file  an  inventory  of 

all  the  property  of  the  deceased,  a  judgment  in  favor  of  an  estate 

should  be  inventoried  by  the  executor.    Warren  v.  Hendricks,    192 

See  Accounting. 
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ISSUE. 

See  Editorial  Note,  "  Meaning  of  Word  Issne  in  a  Will,"       266 

JUDGMENT. 

See  Executors  and  Adminisisatobs  ;  Guaxdian  and  Wasd; 
Infants;  Inventory. 

JUDGMENT  CREDITOR, 
See  Sale. 

JURISDICTION. 

1.  The  Chancery  Court  has  jurisdiction  to  entertain  a  suit  to  obtain  a 

construction  of  a  will  in  order  to  establish  and  recover  a  legacy. 
Zdbriskie  v.  Huyler,  449 

2.  Proceedings  admitting  a  will  to  probate,  though  without  sufficient 

notice,  are  not  without  jurisdiction  as  to  persons  appearing.  Flood 
V.  Kerwin,  67^ 

JURY. 

See  Pleading  and  Practice;  Undue  Influence. 

LAPSK 

See  Widow. 

LEASE. 

1.  Though  a  lease  runs  to  the  lessee  without  mention  of  his  heirs  or 

assign^,  it  is  assignable  in  the  absence  of  any  stipulation  against 
assigning  or  subletting.    Richard  v.  Dana,  534 

2.  Though  a  lease  runs  to  the  lessee  without  mention  of  his  heirs  or 

assigns,  it  passes  to  the  lessee's  administrator,  especially  where 
there  is  an  option  to  purchase.    Id. 

3.  Vt.  Stat.,  §  2220,  which  requires  the  acknowledgment  of  an  assign- 

ment of  a  lease  for  a  longer  term  than  one  year,  does  not  apply 
to  a  lease  for  so  long  as  the  lessors  shall  continue  in  ownership, 
which  might  be  for  less  than  a  year.    Id. 

4.  In  ejectment  by  a  landlord  against  one  occupying  the  premises  as 

assignee  of  the  lessee,  parol  testimony  is  not  admissible  to  show 
that  it  was  orally  agreed  between  the  landlord  and  lessee  that  the 
premises  should  only  be  used  for  a  certain  purpose,  and  that  the 
landlord  would  rent  to  no  one  but  the  lessee,  where  no  such  pro- 
visions were  contained  in  the  written  lease.    Id. 

5.  In  ejectment  by  a   landlord  against  the  assignee   of  the  deceased 

lessee  the  plaintiff  may  not  testify  as  to  oral  understandings  with 
deceased  not  contained  in  the  lease;  Vt.  Stat.,  f  1237,  providing 
that  when  one  of  the  parties  to  a  contract  is  dead,  the  other 
shall  not  be  permitted  to  testify  in  his  own  favor.    Id. 


INDEX.  777 

6.  A  sale  by  a  lessee  of  a  building  placed  by  him  on  the  leased  prem- 
ises, and  under  the  lease,  removable  at  his  pleasure,  does  not 
terminate  the  lease.    Id. 

LEGACY. 

1.  The  presumption  that  a  legacy  given  by  a  debtor  to  his  creditor, 

which  is  equal  to  or  greater  than  the  debt,  is  in  satisfaction 
thereof,  does  not  arise  where  the  legacy  is  contingent,  as  in  the 
case  of  residuary  legatees,  as  in  such  case  the  legacy  may  not 
equal  the  debt.    Stewart  v.  Conrad,  454 

2.  If  a  will  gives  legacies  generally,  and  also  gives  the  residue  of  the 

real  and  personal  estate  in  one  mass,  the  legacies  constitute  a 

charge  upon  the  whole  residuary  estate, —  real  as  well  as  personal. 

Herdlitchka  v.  Foss,  531 

See  Interest;  Jurisdiction;  Perpetuities;  Residuary  Legacy. 

LIEN. 

1.  Where  a  devisee  at  testator's  death  is  indebted  to  him  in  an  amount 

exceeding  his  share  in  the  estate,  a  judgment  creditor  of  such 
devisee  cannot  claim  a  lien  on  such  interest  superior  to  the  claim 
of  the  executors  to  sell  such  interest  to  pay  the  devisee's  indebt- 
edness to  the  estate  and  the  debts  of  the  estate  and  expenses  of 
administration.    Boycr  v.  Robinson,  102 

2.  A  purchaser  of  an  heir's  share  of  the  decedent's  real  estate  pending 

administration  does  not  take  the  land  subject  to  a  debt  which 
the  heir  owed  to  the  deceased,  the  claim  not  being  a  lien  on  the 
heir's  property  until  reduced  to  judgment.    Russell  v.  Smith,    271 

LIFE  INSURANCE. 
I.  The  will  of  testator,  whose  estate  was  found  at  his  death  to  consist 
almost  entirely  in  life  policies,  directed  his  executor  to  first  pay 
testator's  just  and  honorable  debts,  and  to  invest  all  funds  re- 
maining in  good  properties  for  the  benefit  of  his  wife  and  chil- 
dren. The  last  clause  directed  that  testator's  estate  should  be 
divided  on  the  children  attaining  the  age  of  twenty-one  years, 
each  of  the  beneficiaries  to  receive  an  equal  portion  of  "  my 
entire  effects,  including  all  insurance."  Held,  that  the  will  au- 
thorized the  application  of  the  proceeds  of  the  life  policies  to  the 
payment  of  debts,  though  they  would  have  passed  to  the  widow 
and  next  of  kin,  in  the  absence  of  such  provision,  under  Shan- 
non's Code,  §  4030,  providing  that  the  proceeds  of  life  policies 
shall  pass  to  the  widow  and  next  of  kin  free  from  the  claims  of 
creditors.     Union  Trust  Co.  v.  Cox,  575 

See  Mutual  Benefit  Association. 
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LIFE  TENANT. 

1.  The  remaindermen  are  not  liable  to  a  life  tenant  for  improvements 

put  by  him  on  their  lands.    Trimmier  v.  Darden,  72 

2.  Where  a  life  tenant  on  condemnation  of  property  receives  compen- 

sation only  for  damages  to  her  life  estate,  the  remaindermen  are 
not  entitled  to  the  sum  so  received.    Id. 

3.  A  life  tenant  is  only  liable  for  taxes  accruing  during  his  life  ten- 

ancy.   Id. 

4.  In  the  absence  of  a  direction  to  the  contrary,  one  who,  under  a 

will,  takes  a  life  interest  in  personal  property,  is  allowed  to  re- 
ceive and  use  only  the  income  or  profits  thereof,  and  the  rights 
of  the  owner  of  the  life  estate  and  those  of  the  person  entitled 
to  the  remainder  must  be  treated  as  entitled  to  equal  protection. 
Chase  v.  Howie,  548 

See  Accounting;  Remainders. 

LIMITATION. 
I.  Limitations  do  not  run  against  a  wife,  as  between  herself  and  hus- 
band, so  as  to  bar  her  claim  against  his  estate  for  money  loaned 
to  him.    Gudden  v.  Gudden's  Estate,  520 

See  Claims  against  Decedent's  Estates. 

MARRIED  WOMEN. 

1.  An  agreement  of  release,   executed  by  a  married  woman  while 

under  the  disability  of  coverture,  is  absolutely  void  at  the  com- 
mon law.    Stewart  v.  Conrad,  454 

2.  The  mere  fact  that  a  married  woman  resided  in  Pennsylvania  dur- 

ing the  Civil  War  while  her  husband  was  in  the  Confederate 
army  would  not  so  affect  their  marital  status  as  to  give  her  the 
rights  of  a  feme  sole,  especially  where  she  went  through  the  lines 
of  the  belligerents  to  visit  her  husband,  and  where  all  the  time 
they  have  fully  recognized  their  marital  relation.    Id. 

3.  A  married  woman  executing  a  release  cannot  be  estopped  from 

denying  its  validity  where  there  is  no  evidence  of  fraud,  misrep- 
resentation, or  concealment,  or  that  the  other  party  did  not 
know  that  she  was  married,  and  unable  to  execute  the  same. 
Id. 

MONUMENT. 

See  Construction  of  Will. 

MUTUAL  BENEFIT  ASSOCIATIONS. 

I.  Where  a  certificate  of  a  mutual  benefit  association  is  payable  on 

the  death  of  a  member  to  his  legatees,  his  will  may  be  referred 

to  to  ascertain  the  persons  to  whom  payment  should  be  made. 

People  V.  Petrie,  140 
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2.  Where  the  benefit  certificate  was  payable  to  the  friend  of  the  in- 

sured whom  he  might  designate  in  his  will,  the  person  so 
named  stands  as  if  his  name  were  written  into  the  certificate, 
so  that  he  takes  thereunder  instead  of  under  the  Nvill,  and  can- 
not resort  to  the  Probate  Court  to  recover  the  insurance  money. 
Ledebuhr  v.  IVisconsin  Trust  Co.,  398 

3.  Where,  in  an  action  on  a  benefit  certificate,  the  association  issuing 

it  conceded  its  liability,  it  thereby  waived  any  defense  that  could 
have  been  made  to  the  claim  for  the  money.    Id. 

4.  Where  a  benefit  certificate  issued  by  a  mutual  benefit  association 

was  payable  to  the  insured's  friend  whom  he  might  designate  in 
his  will,  such  certificate  waived  any  by-law  requiring  the  desig- 
nation of  a  different  beneficiary,  or  in  a  different  manner.    Id. 

5.  The  fact  that  the  charter  of  the  association  required  the  beneficiary 

to  be  named  in  the  certificate  constitutes  no  defense  to  the  action 
on  the  certificate.    Id. 

6.  Where  a  benefit  certificate  was  payable  to  insured's  friend  whom 

he  might  designate  in  his  will,  and  in  such  will  he  grave  the  in- 
surance money  to  a  certain  person  with  the  express  understand- 
ing that  he  should  pay  certain  notes,  the  appointment  and  a 
realization  on  the  certificates  carries  therewith  an  obligation  to 
pay  the  debts  specified,  which  any  one  interested  may  enforce. 
Id. 

7.  In  an  action  on  the  certificate,  to  which  the  administrator  of  the 

insured's  estate  was  a  party,  claiming  the  insurance  as  part  of  the 
estate,  on  which  the  association  admitted  its  liability,  the  plaintiff, 
being  entitled  to  the  money,  is  entitled  to  his  taxable  costs,  to  be 
paid  out  of  the  estate  of  the  insured.    Id. 

See  Life  Insurance;  Trusts  and  Trustees. 

See  Editorial  Note,  **  Moneys  Due  from  Mutual  Asaeument  tn- 
surance  Aasodation  as  Subject  to  WiU,"  155 

NEW  TRIAL. 

See  Pleading  and  Practice. 

PARTITION. 

1.  The  Court  of  Chancery  has  jurisdiction,  in  proceedings  for  the 

partition  of  devised  lands  under  a  will  directing  the  reduction  of 
the  shares  of  the  devisees  to  the  amount  of  certain  advancements, 
to  adjust  the  shares  of  the  parties  in  proportion  to  such  advance- 
ments.   Poulter  V.  Poulter,  220 

2.  A  court  of  chancery  has  power  to  allow  a  reasonable  fee  to  the 

attorney  for  complainant  ih  a  partition  suit,  to  be  paid  out  of 
the  proceeds  of  the  sale  of  the  estate.    Id. 
See  Evidence. 
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PARTNERSHIP. 
I.  Certificates  of  stock  in  a  corporation  were  issued  to  two  persons 
in  the  name  of  R.  &  M.  They  were  partners  in  the  grocery 
business,  but  the  stock  was  not  connected  with  it,  and  each  paid 
individually  one-half  of  the  amount  invested,  with  the  understand- 
ing that  each  should  own  one-half.  Held,  that  the  liability  for 
the  unpaid  balance  of  the  price  was  not  a  partnership  liability. 
Morse  v.  Pacific  Railway  Co.,  25 

See  Income. 

PERPETUITIES. 

1.  Where  certain  legacies,  violating  the  statute  against  perpetuities, 

lapsed  because  the  beneficiaries  were  not  in  being  at  the  time  of 
the  testator's  death,  such  legacies  did  not  render  the  will  wholly 
void.    Murphey  v.  Brown,  243 

See  DExasES. 

PLEADING  AND  PRACTICE. 
J.  After  adjournment  of  an  action  to  contest  a  will,  a  juror  accosted  the 
beneficiary,  and  they  were  engaged  in  conversation  for  ten  minutes, 
the  subject  of  which  could  not  be  heard.  The  juror  on  the  voir 
dire  testified  that  he  did  not  know  the  beneficiary.  There  was  no 
evidence  that  the  conversation  was  about  the  case,  or  that  it  was 
held  under  suspicious  circumstances.  Held,  that  it  was  not  an  abuse 
of  the  discretion  to  refuse  a  new  trial.    Hamburger  v.  Rinkel,        14 

2.  It  is  not  error  to  take  from  the  jury  an  immaterial  issue  concerning 

which  there  is  no  sufficient  evidence  to  sustain  a  verdict,  even  though 
there  be  a  scintilla  of  evidence  thereon,  which  was  admitted  with- 
out objection.    Boggs  v.  Boggs,  48 

3.  Where  one  of  joint  executors  named  in  a  will  accepted  and  qualified 

on  the  other  declining  the  trust,  the  letters  testamentary  issued  to 
such  executor  cannot  be  revoked  without  a  petition  or  notice. 
Briggs  V.  Probate  Court,  58 

4.  Where  one  of  joint  executors  named  in  a  will  appeals  from  the  order 

admitting  the  will  to  probate,  such  appeal  does  not  deprive  the  Pro- 
bate Court  of  jurisdiction  to  enter  an  order  that  such  executor  has 
declined  the  trust,  and  that  the  other,  who  has  qualified,  act  as  sole 
executor.    Id. 

5.  Where  the   Probate  Court   has  appointed  and   issued   letters  testa- 

mentary to  one  of  two  joint  executors  on  the  other  declining  the 
trust,  its  authority  to  appoint  is  thereby  exhausted,  and  a  subse- 
quent petition  by  the  declining  executor  cannot  be  entertained.    Id. 

6.  Where  a  person  named  as  executor  in  a  will,  on  appealing  from  the 

order  admitting  the  will  to  probate,  filed  a  notice  that  if  the  will 
should  be  sustained  she  would  accept,  neither  her  rights  nor  those 
of  the  executor  who  qualified  are  affected  by  such  notice.    Id. 
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7.  In  an  action  by  the  trustees  under  a  nonintervention  will,  an  aver- 

ment that  they  have  duly  qualified  and  accepted  the  trust,  and  are 
the  acting  executors,  sufficiently  shows  that  they  are  executors, 
though  it  is  not  alleged  that  letters  testamentary  have  been  granted 
to  them.    Boyer  v.  Robinson,  102 

8.  An  order  that  a  pending  action  as  to  the  matter  in  controversy  be 

"  dismissed  settled  "  is  not  such  "  approbation  of  the  court "  as  is 
required  to  give  validity  to  the  settlement,  as  it  does  not  appear 
that  the^  terms  of  the  settlement  were  ever  submitted  to  the  court 
for  its  approval.    Bunnell  v.  Bunnell,  iii 

9.  Where  a  litigant  moves  for  a  new  trial,  and  filfes  the  points  relied 

on  therefor,  he  is  restricted  to  the  reasons  assigned.  People  v. 
Petrie,  140 

10.  A  new  trial  will  not  be  awarded  merely  to  enable  a  party  to  recover 

nominal  damages.    Id. 

11.  Where,   on   appeal   from   order   of   Probate   Court,   allowing  the 

account  of  executors,  the  Circuit  Court  found  that  all  the  prop- 
erty of  the  estate  was  given  to  the  widow,  such  finding  covers  all 
items  received  by  them.    Gee  v.  Hasbrouck,  172* 

12.  Under  Rev.  Stat.  1899,  S  232,  fixing  the  term  of  court  at  which  an 

administrator  shall  rende;-  his  final  settlement,  and  directing  the 
publication  of  a  notice  in  a  newspaper  of  an  intention  to  make 
the  final  settlement  at  the  designated  term  of  court  "  for  four 
weeks  prior"  to  such  term,  a  notice  published  March  24th  and 
31st,  and  April  7th  and  14th  for  the  term  of  court  beginning 
i  May  8th,   is  sufficient,  as  the   statute  merely  requires  that  the 

I  first  of  the  four  weekly  publications  shall  be  four  weeks  before 

•  the  term  of  court;  and  hence  a  creditor  of  the  estate  cannot  main- 
i  tain  a  suit  to  vacate  the  judgment  of  final  settlement  and  dis- 

1  charge  of  the  administrator  entered  at  such  term  of  court,  though 

!  he  has  discovered  assets  of  the  estate  which  were  not  admin- 

istered, for  such  judgment  is  res  judicata.    Ratliff  v.  Magee,       336 

13.  Where  deceased  for  many  years  owned  two  lots,  and  only  two,  in 

a  certain  town,  the  lots  being  commonly  known  as  her  lots,  a  de- 
scription of  such  lots  in  the  proceedings  in  the  County  Court  for 
the  probate  and  partition  of  her  estate  as  "two  lots  in"  such 
town  is  sufficient.    TaMnder  v.  M  err  ell,  341 

14.  Where  a  bill  sought  discovery  and  relief,  and  was  sustainable  for 

relief,  a  demurrer  to  the  whole  bill  could  not  be  sustained,  though 
complainant  was  not  entitled  to  discovery.    Parker  v.  Simpson,    348 

15.  Where  a  rule  to  a  master  requiring  discovery,  and  production  of 

books  and  papers,  was  not  appealed  from,  objection  was  waived. 
Id. 

16.  Where  a  bill  sought  to  rescind  various  transfers  of  personalty  and 

realty  from  a  mother  to  one  of  her  sons,  as  procured  by  fraud 
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and  undue  influence',  the  joinder  of  another  son  and  the  mother's 
administrator  as  i>arties  plaintiff  was  proper.    Id. 

17.  It  appearing  that  the  mother's  will  directed  her  property  to  be 

equally  divided  between  plaintiff  and  defendant,  the  bill  was  not 
objectionable,  because  asking  that  the  proceeds  of  realty  sold  by 
defendant  since  the  transfer  be  paid  to  the  administrator.    Id. 

18.  A  bill  seeking  to  rescind  numerous  transfers  of  realty  and  person- 

alty from  a  mother  to  one  of  her  sons,  on  the  ground  that  all  of 
such  transfers  were  procured  by  the  execution  of  one  connected 
plan  of  fraud  and  undue  influence,  was  not  multifarious.    Id. 

19.  Where  an  amendment  to  a  bill  to  rescind  conveyances,  as  procured 

by  fraud  and  undue  influence,  alleged  that  a  part  of  the  facts 
relative  to  the  fraudulent  transactions  were  discovered  before  the 
bill  was  flled,  and  the  remaining  facts  thereafter  in  judicial  pro- 
ceedings in  another  court,  the  bill  was  not  objectionable  on  the 
ground  that  it  did  not  appear  that  any  material  fact  was  known 
at  the  time  the  bill  was  flled,  and  that  complainant  had  no  right 
of  action  at  that  time,  but  the  cause  of  action  was  the  fraud 
and  undue  influence,  and  an  action  might  be  brought  thereon, 
and  the  facts  to  sustain  it  ascertained  afterward.    Id. 

20.  Where  a  bill  alleged  that  respondent  had  obtained  numerous  con- 

veyances of  property  from  his  mother  by  fraud  and  undue  in- 
fluence, and  sought  on  behalf  of  the  complainants,  respondent's 
brother  and  the  administrator  of  his  mother's  estate,  to  rescind 
such  conveyances,  which  were  of  long  standing,  no  notice  of 
rescisssion  was  necessary.    Id. 

21.  Declaration  of  Rights  (art.  15),  providing  that  in  all  controversies 

concerning  property,  except  in  cases  where  the  previous  practice 
has  been  otherwise,  the  parties  have  a  right  to  trial  by  jury,  does 
not  give  the  respondent  in  a  bill  in  equity  a  jury  trial  as  to  issues 
of  fact  as  a  matter  of  right,  but  the  granting  thereof  is  within  the 
discretion  of  the  court.    Id. 

22.  Where  a  bill  sought  rescission  of  transfers  of  property,  and  the  ex- 

hibits numbered  over  100,  making  a  volume  of  over  200  pages, 
three  large  and  important  contracts  were  in  question,  the  evi- 
dence covered  a  period  of  fifteen  years,  and  defendant  requested 
the  submission  of  twenty-three  issues,  the  denial  of  a  jury  trial 
was  a  proper  exercise  of  the  court's  discretion.    Id. 

23.  Where  a  master's  report  stated  the  facts  upon  the  finding  of  which 

the  decision  turned,  such  report  was  not  erroneous  because  fail- 
ing to  state  the  subordinate  facts  forming  the  basis  of  the  find- 
ings with  the  particularity  requested  by  one  of  the  parties.    Id. 

24.  Where  a  master's  finding  that  conveyances  of  property  were  pro- 

cured by  fraud  and  misrepresentation  was  supoorted  by  indirect 
evidence  having  a  general  relation  of  mutual  support  among  its 
parts,  which  could  only  be  seen  by  reading  the  whole,  the  mas- 
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ter*s  action  in  reporting  the  entire  evidence,  though  consisting 
of  1,000  pages,  was  proper.    Id. 

25.  Under  Pub.  Stat.,  chap.  165,  §  19,  providing  that  if  a  party  to  a  suit 

dies,  and  the  cause  might  be  revived  against  or  in  favor  of  the 
executor,  administrator,  or  heir,  such  representative  may  appear 
in  lieu  of  proceedings  to  revive  the  cause,  the  executrix  and 
'  residuary  legatee  of  a  son  suing  to  rescind  conveyances  of  prop- 
erty by  his  mother  is  entitled  to  continue  the  action  without  a 
bill  of  revivor.    Id. 

26.  A  bill  in  equity  against  executors  as  individuals  alleged  that  com- 

plainant was  a  judgment  creditor  of  decedent,  and  that  certain 
stock  which  had  been  held  in  the  name  of  another  for  decedent 
had  been  transferred  to  the  executors  in  their  individual  ca- 
pacities, in  order  to  defraud  the  complainant,  and  that  the  estate 
had  been  rendered  insolvent  by  such  transfer.  Held,  that  the 
bill  was  demurrable,  inasmuch  as  it  sought  an  accounting  by  the 
executors,  of  which  the  Probate  Court,  and  not  the  court  of 
equity,  had  jurisdiction.    Greene  v.  Brown,  385 

27.  Requested  instructions,  reciting  facts  of  which  there  is  no  evidence, 

are  properly  refused.    Jones  v.  Collins,  435 

28.  Under  Code,  §  3279,  providing  that,  where  a  declaration  or  other 

pleading  alleges  that  any  person  made  any  writing  no  proof  of 
his  handwriting  shall  be  required  unless  the  fact  is  denied  by 
affidavit  with  the  pleading  which  puts  it  in  issue,  a  general  repli- 
cation to  an  answer  setting  up  an  agreement  of  release  will  not 
put  in  issue  the  genuineness  of  complainant's  signature  thereto, 
where  there  is  no  affidavit  denying  the  signature.  Stewart  v.  Conr 
radj  454 

29.  A  general  replication  to  an  answer  setting  up  an  agreement  of 

release  will  put  in  issue  the  pleader's  coverture.    Id. 

30.  In  an  action  against  a  nonresident  in  which  it  is  sought  to  trace  a 

trust  fund  into  specific  property  held  by  him  with  notice  of  the 
trust,  a  service  by  publication  only  is  sufficient  to  give  the  court 
jurisdiction.    Reeves  v.  Pierce,  612 

31.  Where   an  amended   petition  was  filed,   which   was   received   and 

acted  upon  by  the  trial  court,  it  will  be  presumed,  in  the  absence 
of  a  showing  to  the  contrary,  that  it  was  filed  with  the  permission 
of  the  court.    Id. 

32.  Where  a  debt,  not  payable  till  the  death  of  the  creditor,  is  be- 

queathed to  plaintiff,  an  action  thereon  is  not  founded  on  the  will, 
so  as  to  require  the  will,  or  a  copy  thereof,  to  be  filed  with 
the  complaint,  under  Bums'  Rev.  Stat.  1901,  §  365  (Rev.  Stat. 
1881,  S  362;  Homer's  Rev.  Stat.  1901,  S  362),  providing  that  writ- 
ten instruments  on  which  a  pleading  is  based  shall  be  filed  there- 
with.   Jester  v.  Gustin,  668 
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33.  Under  Rev.  Stat  1898,  I  4173,  declaring  the  affidavit  of  the  printer 
of  a  newspaper  of  publication  of  a  notice  presumptive  evidence  of 
such  publication,  "  and  of  the  facts  stated  therein/'  a  statement 
that  the  first  insertion  was  April  30th,  and  the  last  May  4th,  of 
the  same  year,  will  control  a  statement  that  the  publication  was 
for  three  weeks.    Flood  v.  Kerwin,  672 

See  Accounting;  Verdict. 

POWERS. 

1.  Where  a  will  directed  that  testator's  land  should  be  sold  by  the  ex- 

ecutor, and  the  proceeds  distributed,  the  power  is  extinguished  by 
election  of  the  devisees  to  take  the  land,  and  notification  thereof 
before  the  conversion  has  actually  taken  place.    Trask  v.  Sturges,  616 

2.  An  executor  given  a  naked  power  by  will  to  sell  the  real  property 

devised  to  others  cannot  give  a  valid  mortgage  on  the  property. 

Parkhurst  v.  Trumbull,  683 

See  BditOTial  Note  "Power  of  Sale  Eztinguiahed  by  Blection 

to  Take  the  Land,"  627 

See  Editorial  Note,  **  Whether  Power  to  Sell  Includea  Power  to 

Mortgage,"  687 

RECEIVER. 

See  Guardian  and  Ward. 

RELEASE. 

See  Married  Women. 

REMAINDERS. 
I.  Remaindermen,  under  the  terms  of  a  will  creating  a  trust  fund,  though 
having  a  right  to  invoke  the  aid  of  equity  to  prevent  or  remedy 
a  violation  of  the  trust  during  the  life  of  the  life  tenant,  cannot  be 
barred  of  their  right  to  do  so  by  laches  or  acquiescence  during  that 
time,  being  under  no  legal  obligation  to  invoke  such  equitable  in- 
terference. Stewart  v.  Conrad,  454 
See  Devises;  Life  Tenant;  Sale. 

RESCISSION. 

See  Executors  and  Administrators. 

RESIDUARY  LEGACY. 

1.  Where  one  of  the  residuary  legatees  in  a  will  dies  before  the  testator, 

his  share  does  not  go  to  the  other  residuary  legatees,  but  the  tes- 
tator dies  intestate  in  respect  thereto.    CanHeld  v.  CanHeld,  202 

2.  Where  a  will  provided  that  after  the  expiration  of  a  certain  bank 

charter  and  the  final  settlement  of  the  testator's  estate  the  residue 
thereof  should  be  distributed  among  certain  persons,  should  they 
be  living  **at  the  time  of  such  final  settlement,"  the  rights  of  the 
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residuary  legatees  did  not  vest  upon  the  expiration  of  the  bank 
charter,  but  upon  the  death  of  the  testator.    Murphey  v.  Brown,  243 

3.  Executors  who  are  also  residuary  legatees,  and  have  given  bond  under 

section  165  of  the  Decedent  Act  (Comp.  Stat.,  §  2679),  take  the  es- 
tate free  of  the  lien  of  such  legacies;  but  if,  instead  of  such  bond, 
the  bond  required  of  a  general  executor  is  given,  such  legacies  will 
be  a  charge  upon  the  estate.    HerdlUchka  v.  Foss,  53 1 

4.  A  purchaser  of  land  from  an  executor  who  derives  his  title  through 

the  will,  as  residuary  legatee,  is  bound  by  the  terms  of  the  will  which 
impose  a  charge  upon  the  land.    Id. 

5.  Where  a  will  provided  that  a  specific  piece  of  realty  should  be  sold  to 

create  a  fund  for  the  necessities  of  testator's  widow,  and  to  pay  a 
legacy,  if  unsold  on  the  death  of  the  widow  because  such  sale  was 
unnecessary,  the  really  fell  into  the  residue  with  other  unsold  prop- 
erty, under  a  clause  of  the  will  directing  a  sale  after  the  widow's 
death  of  all  the  remaining  real  estate  for  certain  specified  purposes, 
and  was  controlled  as  to  the  manner  of  sale  and  distribution  of  the 
proceeds  by  the  provisions  of  the  latter  clause.  Trask  v.  Sturges,  616 
See  Legacy. 

REVOCATION. 

See  Pleading  and  Practice;  Wills. 

SALE. 

1.  An  executor  or  administrator,  who  is  a  judgment  creditor  of  his 

testator  or  intestate,  holding  an  execution  lien,  has  such  an  interest 
in  the  lands  of  the  decedent  as  that  at  the  sale  of  such  lands  for 
the  payment  of  the  debts  he  may  become  the  purchaser  thereof,  pro- 
vided there  is  no  unfairness  in  the  sale,  and  the  property  is  sold  in 
the  ordinary  method,  and  under  such  circumstances  as  will  com- 
mand the  best  price.    Coitingham  v.  Moore,  i 

2.  A  purchaser  of  real  estate  devised  to  infants  in  remainder,  and  sold 

under  decrees  in  a  summary  proceeding  brought  under  chapter  83 
of  the  Code,  who,  before  paying  all  the  purchase  money,  discovers 
that  the  decree  of  sale  and  proceedings  are,  in  material  respects, 
not  in  conformity  with  the  statute,  and,  therefore,  so  erroneous 
as  to  becloud  and  endanger  his  title,  may  file  his  petition  in  said 
proceeding  for  the  purpose  of  having  such  error  corrected,  and  his 
title  cleared,  and  have  relief  thereon  as  far  as  it  is  in  the  power  of 
the  court  to  give  it.    Ammons  v.  Amnions,  313 

3.  When,  in  such  case,  the  infant  remaindermen,  by  their  guardian,  bring 

a  suit  in  chancery  to  compel  the  purchaser  to  pay  the  balance  of 
purchase  money  due,  exhibiting  with  the  bill  all  the  decrees  and  or- 
ders made  and  papers  filed  in  the  summary  proceeding,  and  the  pur- 
chaser answers  the  bill,  averring  as  new  matter  constituting  a  claim 
for  affirmative  relief  the  error  and  irregularity  in  the  decrees,  and 
prays  a  correction  of  the  same  and  confirmation  of  the  sale,  and 
Vol.  VII  — 50 
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also  files  a  cross-bill  for  the  same  purpose,  the  original  bill  should 
be  treated  and  regarded  as  a  rule  in  the  summary  proceeding  to 
show  cause  why  the  purchaser  should  not  be  proceeded  against  for 
the  failure  to  pay  the  purchase  money,  and  the  answer  and  cross- 
bill of  the  purchaser  as  his  petition  in  the  summary  proceeding  for 
correction  of  the  error  and  perfecting  of  his  title.    Id. 

4.  When  the  real  estate  so  sold  is  an  estate  in  remainder,  created  by  a 

devise  to  the  daughter  of  the  testator  for  her  natural  life,  re- 
mainder in  fee  to  her  heirs,  and  the  sale  is  made  upon  the  appli- 
cation of  the  guardian  of  her  children,  her  children  born  after 
such  sale  are  deemed  to  have  been  before  the  court  by  represen- 
tation, and  can  claim  no  interest  except  in  the  fund  arising  from 
the  sale,  and  in  it  they  are  entitled  to  share  equally  with  the 
others.    Id. 

5.  Qturre,  whether  said  principle  of  representation  is  qualified  to  the 
^  extent  that  a  decree  of  sale,  which  fails  to  provide  for  and  pro- 
tect the  interest  of  persons  not  in  essf,  and  so  deemed  to  be 
before  the  court,  by  substituting  the  fund  derived  from  the  sale 
of  the  land  in  place  of  it,  and  preserving  the  fund  to  the  extent 
necessary  to  satisfy  such  interests,  is  ineffectual  to  pass  their 
title  to  the  purchaser  ?    Id. 

6.  Where  a  guardian's  sale  is  authorized  and  confirmed  by  the  County 

Court,  the  decrees  are  conclusive  in  a  collateral  proceeding  that 
the  sale  was  for  a  lawful  purpose,  in  the  absence  of  evidence  in 
the  record  showing  the  contrary,  other  than  that  the  application 
was  defective.    TaMnder  v.  Merrell,  34^ 

7.  Where  on  a  guardian's  sale  one-half  of  a  lot  was  sold  to  one  per- 

son, and  the  other  half  to  another,  but  the  guardian  reported 
the  sale  as  all  to  one  of  them  for  the  gross  price,  and  the  sale 
was  so  confirmed,  the  guardian's  conveyance  to  the  actual  pur- 
chaser, who  paid  the  price,  should  be  sustained,  since  the  wards 
were  not  injured  by  the  mistake.    Id. 

8.  The  validity  of  a  guardian's  sale  cannot  be  questioned  in  a  col- 

lateral proceeding,  because  of  his  failure  to  state  the  price  in  his 
report  of  the  sale.    Id. 

9.  Where  the  order  confirming  a  guardian's  sale  is  entered  before  the 

expiration  of  the  time  required  by  statute  to  elapse  between  filing 
the  report  and  action  on  it,  such  action  is  erroneous,  but  does 
not  render  the  order  void.    Id. 

See  Accounting;  Advancement;  Claims  against  Decedent's 
Estate;  Construction  of  Wills;  Descent;  Equitable 
Conversion;  Guardian  and  Ward;  Lease;  Lien;  Pow- 
ers; Residuary  Legacy;  Trusts  and  Trustees. 

SPECIFIC  PERFORMANCE. 

See  Contract  to  Make  Will. 
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SPENDTHRIFT  TRUSTS. 

1.  Where  the  law  permits  the  creation  of  a  spendthrift  trust,  and  a 

will  or  deed  creates  such  a  trust,  the  trust  is  prima  facie  valid, 
and  the  burden  is  on  the  beneficiaries  to  show  that  they  are  not 
within  any  of  the  classes  described  in  the  statute  allowing  such 
trusts  to  be  created.    Sinnott  v.  Moore,  87 

2.  A  trust  of  this  character,  created  in  the  State  of  Pennsylvania, 

whose  laws  allow  such  trusts,  is  valid  under  the  laws  of  this  State, 
provided  the  beneficiaries  are  within  any  of  the  classes  for  whom 
such  trusts  are  permitted  here.    Id. 

3.  Real  or  personal  property  in  this  State,  devised  in  a  will  made  in 

Pennsylvania  to  trustees  for  the  benefit  of  certain  beneficiaries, 
with  whom  the  will  deals  as  spendthrifts,  passes  to  the  trustees, 
there  being  a  sufficiency  of  assets  in  Pennsylvania  to  pay  all  the 
debts  of  the  estate,  and  there  being  no  creditors  of  the  estate 
resident  in  this  State.    Id, 

STATUTE  OF  FRAUDS. 

1.  The  memorandum  in  writing  which  is  required  by  the  Statute  of 

Frauds  ((S  4199,  Rev.  Stat.),  is  a  memorandum  of  the  agreement 
between  parties,  and  it  is  not  sufficient  unless  it  contains  the 
essential  terms  of  the  agreement,  expressed  with  such  clearness 
and  certainty  that  they  may  be  understood  from  the  memoran- 
dum itself,  or  some  other  writing  to  which  it  refers,  without  the 
necessity  of  resorting  to  parol  proof.    Kling  v.  Bprdner,  31 

2.  A  parol  agreement  whereby  decedent  was  to  will  her  estate  of 

$4,000  to  her  stepdaughter  in  consideration  that  the  latter  would 
live  with  the  mother  and  her  husband  and  would  care  for  the 
husband  during  his  illness  was  not  taken  out  of  the  Statute  of 
Frauds  by  part  performance  by  the  daughter,  where  it  appeared 
that  she  only  cared  for  her  father  for  a  month,  being  then  re- 
lieved from  her  duty  by  his  removal  to  other  quarters,  and  that 
she  continued  her  regular  occupation  during  the  entire  time. 
Richardson  v.  Orth,  296 

See  Claims  against  Decedent's  Estate;  Contkact  to  Makb 
Will, 

STOCK  CERTIFICATES. 

See  Assets  ;  Partnership. 

SUSPENSION  ALIENATION. 

See  Perpetuities  ;  Trusts  and  Trustees. 

TAXES. 

See  Life  Tenant. 
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TESTAMENTARY  CAPACITY. 

1.  Where  the  evidence  as  to  testator's  mental  capacity  to  make  a  will 

is  conflicting,  a  verdict  sustaining  the  instrument  will  not  be  dis- 
turbed.   Hamburger  v.  Rinkel,  y^ 

2.  Testatrix  was  eighty-two  years  old  when  she  made  her  will.    She 

had  become  entitled  to  an  estate  of  a  large  amount  shortly  before 
this  time  by  the  death  of  her  brother  and  sister.  She  gave  her 
entire  estate  to  her  nurse  and  certain  close  friends.  Her  only 
relatives  were  all  in  the  collateral  line,  and  she  had  not  seen 
them  for  many  years.  Evidence  as  to  her  mental  capacity  was 
conflicting.  At  the  time  she  made  the  will  she  seemed  to  be 
unable  to  remember  the  extent  and  character  of  her  estate. 
Shortly  after  making  the  will  she  wrote  to  her  brother,  who 
was  dead,  as  if  he  was  still  living.  The  morning  after  the  will 
was  made  she  made  statements  to  several  witnesses  indicating 
that  she  did  not  know  what  she  had  been  doing.  Held,  that  she 
was  lacking  in  testamentary  capacity.    Davis  v.  Denny,  405 

3.  The  appointment  of  a  guardian  for  an  alleged  insane  person  does 

not  conclusively  show  that  his  testamentary  capacity  is  lost.  Ames 
V.  Ames,  536 

4.  Evidence  on  a  contest  of  a  will  held  not  to  show  testamentary  in- 

capacity.   Id. 

5.  The  fact  that  testator  is  old,  and  enfeebled,  and  that  his  mental 

powers  and  memory  are  impaired,  and  that  he  cannot  transact 
business  as  formerly,  or  that  he  may  not  be  able  to  make  con- 
tracts, or  transact  business,  generally,  does  not  constitute  such 
want  of  capacity  as  will  invalidate  his  will,  if  he  has  sufficient 
mind  to  understand  the  nature  of  the  instrument,  to  recollect 
property,  the  objects  of  his  bounty,  and  the  manner  in  which  he 
wishes  to  distribute  his  property.    Perkins  v.  Perkins,  690 

6.  The  exclusion  of  all  or  part  of  testator's  legal  heirs  from  the 

benefits  of  a  will  is  not  sufficient  evidence  of  lack  of  a  disposing 
mind.'   Id. 

7.  The  fact  that  a  man  remarries  at  the  age  of  sixty-nine  years  is 

not  evidence  of  insanity,  in  a  suit  to  set  aside  a  will  subsequently 
made.    Id. 

See  Evidence. 

See  Editorial  Note,  "Evidence  of  Testamentary  Capacity  as 
Affected  by  Time,"  19 

TRUSTS  AND  TRUSTEES. 

I.  A  valid  trust  can  be  created  in  this  State  (Georgia)  for  the  benefit  of 
a  person  sui  juris  for  life,  with  remainder  over  in  trust  for  another 
person  sui  juris  for  life;  and  the  fact  that  there  is  an  ultimate  re- 
mainder over  to  a  third  person  which  is  invalid  under  the  statute 
forbidding,   under  certain  conditions,  donations  to  charities,   docs 
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not  destroy  or  execute  the  trusts  created  for  the  benefit  of  the  life 
tenants.    Sinnott  v.  Moore,  87 

2.  Where  a  will  creating  such  trusts  was  made  and  probated  in  Penn- 

sylvania, and,  upon  proper  proof,  was  admitted  to  probate  in  this 
State,  and  an  administrator  with  the  will  annexed  appointed,  and 
several  suits  were  commenced  against  him,  and  he  filed  an  equitable 
petition  for  a  construction  of  the  will  and  for  direction  as  to  how 
to  administer  the  estate  in  this  State,  and  praying  that  the  other 
suits  be  enjoined,  and,  at  the  instance  of  One  of  the  suitors,  a  re- 
ceiver was  appointed  to  take  charge  of  and  administer  the  estate,  if 
the  property  is  sold  under  a  proper  order  of  court  by  the  receiver, 
a  deed  by  the  latter  would  convey  a  good  title  to  the  purchaser  upon 
his  complying  with  the  conditions  of  the  sale.    Id, 

3.  The  proceeds  of  such  a  sale,  whether  treated  as  realty  or  as  personalty, 

belong,  under  the  will,  to  the  trustees.    Id, 

4.  Where  a  mutual  benefit  association  agrees  to  pay  a  certain  sum  to  the 

devisee  of  a  member  on  his  death,  and  the  member  by  his  will  be- 
queaths the  sum  so  payable  in  trust  for  his  widow  and  children,  and 
names  such  trustee  as  executor,  such  person  receives  the  money  as 
trustee,  and  not  as  assets  of  the  estate,  and  the  sureties  on  his  bond 
as  executor  are  not  responsible  therefor.    People  v.  Petrie,  140 

5.  A  testatrix's  will  contained  a  legacy  to  her  son  of  $10,000,  "  to  be  held 

by  her  executrix  in  trust  during  his  minority,  and  then  given  to  him," 
with  directions  to  executrix  as  to  the  manner  of  investing  and  ex- 
pending the  same.  Held,  that  the  will  did  not  make  an  immediate 
gift  to  the  son,  but  created  a  trust  estate  during  his  minority,  con- 
ferring the  legal  title  upon  the  trustee;  and  hence  the  father,  under 
Rev.  Stat.  1899,  S  3478,  providing  that  a  father  shall  be  the  natural 
guardian  of  his  children  and  shall  have  the  care  and  custody  of  their 
estates,  could  not  obtain  possession  of  the  legacy.  Webb  v.  Hay- 
den,  183 

6.  A  testatrix's  will,  which  contained  legacies  to  her  son  and  niece,  to 

be  held  by  her  executrix  in  trust  during  their  minority,  and  then 
to  be  theirs  absolutely,  and  which  directed  the  manner  in  which  the 
executrix  should  invest  and  manage  the  same,  and  which  provided 
that,  in  case  of  the  death  of  the  niece  during  her  minority,  her  share 
should  go  to  the  son,  created  an  active  trust,  unaffected  by  the 
Statute  of  Uses;  for  it  called  upon  the  trustee  to  exercise  judgment 
and  discretion  in  the  investment  and  management  of  the  funds,  and 
required  him  in  a  certain  contingency  to  devest  the  fund  from  one 
legatee  to  use  of  the  other.    Id, 

7.  An  executor,  assuming  to  also  act  as  trustee  under  the  will,  which 

gives  to  testatrix's  son  a  certain  legacy,  and  as  such  having  invested 
the  funds  and  being  liable  therefor,  has  the  right,  though  not  legally 
appointed  trustee,  to  the  possession  of  the  trust  property  as  against 
the  father,  who  claims  possession  under  the  statute  as  curator  of 
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the  general  estate  of  the  minor  cestui  que  trust;  for  neither  the  stat- 
ute nor  the  will  makes  the  father  a  trustee  of  such  estate.    Id. 

8.  A  petition  of  beneficiaries  of  a  trust  estate,  by  their  respective  curators, 

in  a  suit  against  the  person  acting  as  trustee,  alleged  that  defendant 
held  certain  funds  as  trustee  under  a  will  giving  to  beneficiaries 
certain  property  to  be  held  in  trust  during  their  minority,  and  prayed 
that  he  be  required  to  give  bond  as  such  trustee.  The  suit  was  in 
a  court  which  had  jurisdiction  over  trust  estates  and  was  empow- 
ered to  appoint  trustees.  The  parties  interested  in  the  subject- 
matter  of  the  suit  were  in  court,  and  all  assumed  and  asserted  that 
defendant  was  a  trustee  under  the  will.  The  court  entered  a  decree, 
which  recited  that  defendant  was  such  trustee,  and  required  him 
to  furnish  a  bond  for  the  faithful  performance  of  his  duties,  and 
such  bond  was  given.  Held,  that  the  decree  rendered  under  such 
circumstances  was  equivalent  to  an  appointment  of  defendant  as 
trustee.    Id. 

9.  Under  Const.  1876,  art.  7,  §  6,  giving  a  county  power  to  sell  and 

dispose  of  its  school  lands  in  the  manner  provided  by  the  Com- 
missioners' Court,  and  declaring  that  the  proceeds  shall  be  held 
in  trust  for  the  public  schools,  and  invested  in  United  States  or 
State  bonds,  the  commissioners  cannot  convey  school  lands  to  a 
surveyor  in  payment  of  his  services  in  subdividing  such  lands  for 
sale.    Dallas  County  v.  Club  Land  Co.,  462 

10.  Where  county  commissioners  convey  a  portion  of  county  school 

lands,  the  proceeds  of  which  are  to  be  held  in  trust  for  the  pub- 
lic schools  in  consideration  of  the  grantee's  services  in  subdivid- 
ing the  whole  tract,  in  a  suit  against  a  subsequent  grantee  to 
recover  such  portion  it  is  not  incumbent  on  the  county,  as  such 
trustee,  to  pay  the  defendant  the  value  of  such  grantee's  services, 
as  the  claim  therefor  was  not  chargeable  against  the  trust  fund. 
Id. 

11.  A  testatrix  bequeathed  property  to  her  sons  and  their  wives,  "for 

the  use,  benefit,  and  support  of  said  legatees  and  their  children  " 
then  in  life,  and  such  as  might  thereafter  be  born  unto  them  or 
each  of  them,  "to  be  equally  divided  between  them,  share  and 
share  alike  therein,  with  the  request  that  they  hold  the  same  for 
their  use  and  benefit."  Held,  that  there  was  a  trust  for  the  benefit 
of  the  legatees  and  their  children  born  and  to  be  bom.  Allen  v. 
McGeej  498 

12.  The  trust  was  sufficiently  definite  for  the  court  to  determine  the 

rights  of  the  beneficiaries  and  set  bounds  upon  the  authority  of 
the  trustees,  and  hence  could  be  enforced,  each  of  testator's 
grandchildren  taking  at  least  an  equal  share  with  their  respective  par- 
ents, and  those  born  thereafter  taking  like  shares  upon  a  new 
division.    Id. 
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13.  Although  testator's  sons  and  their  wives  could  not  be  trustees  for 

themselves,  the  only  result  was,  that  as  to  their  interests  they 
held  the  united  legal  and  equitable  estates  in  the  property,  which 
would  not  defeat  the  trust  for  the  benefit  of  their  children.    Id. 

14.  A  will  gave  certain  property  to  trustees  in  trust,  among  other 

things,  to  "  pay  to  my  sister  the  sum  of  $1,000,  which  sum  I  direct 
to  be  paid  to  her  in  installments  from  time  to  time  after  my 
death  as  she  asks  for  it;"  also  to  set  apart  the  sum  of  $10,000  for 
her  benefit,  and  pay  her  the  income  during  life,  and  to  use  part 
of  the  principal  for  her  support,  as  they  deem  necessary.  The 
testatrix's  property  was  insufficient  to  pay  all  the  bequests,  and 
the  payment  of  $1,000  was,  therefore,  subject  to  be  proportionally 
abated  according  to  rules  of  priority  laid  down  in  another  part 
of  the  will.  The  trustees  had,  however,  advanced  the  legatee 
more  than  the  amount  due  her  as  abated.  Held,  that  thcfy  should 
be  allowed  the  amount  which  they  had  overpaid  her,  and  should 
charge  it  against  the  $10,000  fund.    Rexford  v.  Bacon,  509 

15.  A  will  devised  testator's  residuary  estate,  after  the  death  of  his 

wife,  to  testator's  children,  "to  have  and  to  hold  the  sanie  to 
them,  and  their  heirs  and  assigns,  forever;  but  none  of  the  real 
estate  shall  be  conveyed  until  the  expiration  of  twenty-one  years; 
and  I  wish,  and  hereby  direct  my  executors,  *  ♦  ♦  that  all 
the  net  income,  rents,  and  profits  be  divided  between  my  chil- 
dren equally  at  the  end  of  every  year  during  such  time."  The 
will  named  testator's  wife  as  executrix  during  her  life,  and  on  her 
death  nominated  several  other  persons  to  succeed  her.  Held  not 
to  give  the  estate  to  the  children  absolutely  and  in  fee  on  the 
wife's  death,  but  to  create  a  trust  in  the  executors  for  the  period 
named,  and,  therefore,  the  provision  against  alienation  was  not 
repugnant.    In  re  Hopmeier,  $26 

16.  A  provision  in  a  will  devising  real  estate  in  trust,  and  providing 

that  it  shall  not  be  conveyed  for  twenty-one  years,  is  not  an 
unlawful  suspension  of  alienation,  within  Rev.  Stat,  S  2039,  pro- 
hibiting such  suspension  "for  a  longer  period  than  during  the 
continuance  of  two  lives  in  being  *  *  ♦  and  twenty-one  years." 
Id. 

17.  A  testator  devised  certain  property  to  trustees,  one-half  the  in- 

come thereof  to  be  paid  to  his  wife  for  life  and  the  other  half 
to  be  divided  between  his  son  and  daughter.  On  the  death  of 
the  son  and  daughter  the  trustees  were  directed  to  make  an 
equal  division  of  the  property  between  certain  grandchildren 
then  living.  If  any  grandchild  should  have  died  leaving  issue, 
then  such  issue  should  receive  the  portion  that  the  deceased 
grandchild  would  have  been  entitled  to  if  living,  in  which  case 
the  trustees  should  pay  over  such  portion  of  their  trust  to  the 
representatives  of  the  issue  of  such  grandchild.  The  will  then 
provided  that  "that  portion  of  my  property,  when  divided,  is  to 
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apply  in  trust  for  the  benefit  of  my  gn'^nddaughters  then  living." 
Held,  that  the  granddaughters  did  not  take  a  life  estate,  but  that 
at  most  a  dry  trust  was  created,  and  each  granddaughter  was 
entitled  to  receive  her  share  free  from  any  trust,  and  hence 
could  dispose  of  it  by  will.    Russell  v.  Bates,  586 

18.  Defendant  claimed  under  a  will  giving  property  to  a  son  in  trust, 
in  his  discretion,  to  pay  the  income  to  defendant.  On  the  son's 
death  the  trust  property  was  to  descend  to  defendant,  otherwise 
the  trust  was  to  continue  for  such  time  as  the  son  continued 
the  husband  of  H.,  but  the  trust  was  not  to  continue  for  more 
than  ten  years  after  the  son  ceased  to  be  the  husband  of  H., 
by  reason  of  death  or  divorce.  The  son  died  while  the  husband 
of  H.  Held,  that  as  there  was  no  trust  accompan3ring,  or  in- 
tended to  accompany,  the  devise  in  remainder,  any  illegality  in 
the  original  trust  ended  with  the  son's  death,  and  evidence  that 
the  trust  was.  founded  on  an  illegal  and  collusive  agreement  to 
induce  the  son's  wife  to  procure  a  divorce  was  not  admissible 
against  defendant.    Ham  v.  Twombly,  651 

Sec  Construction  of  Wills;  Estates;  Evidence;  Executors 
AND  Administrators;  Pleading  and  Practice;  Spend- 
'THRiFT  Trusts. 

See  Editorial  Note,  **  Income  of  Trust  Fund  or  Property  as  Sub- 
ject to  Claims  of  Creditors,"  96 

See  Editorial  Note,  "No  Failure  of  Trusts  for  Want  of 
Trustee,**  191 

See  Editorial  Note,  "  Dry  Trusts,"  589 

See  Editorial  Note,  "  Devise  as  Affected  by  Secret  Trust,**    656 

UNCERTAINTY. 

See  Wills. 

UNDUE  INFLUENCE. 

1.  Testator's  parents  and  brothers  and  sisters  died  previous  to  his 

making  a  will.  Testator  was  capable  of  attending  to  his  busi- 
ness when  not  intoxicated.  He  and  the  beneficiary  were  intimate 
friends,  testator  being  a  frequent  patron  at  the  latter's  saloon, 
and  the  beneficiary  had  loaned  the  testator  money  occasionally. 
When  the  will  was  executed  testator  gave  it  to  one  of  the  at- 
testing witnesses,  instructing  him  to  deliver  it  to  the  beneficiary 
on  testator's  death.  The  evidence  tended  to  prove  that  the  bene- 
ficiary knew  nothing  of  the  will  until  testator's  death.  Held,  that 
the  question  of  undue  influence  on  the  part  of  the  beneficiary 
over  the  testator  was  properly  taken  from  the  jury.  Hamburger  v. 
Rinkel,  14 

2.  Undue  influence,  in  order  to  invalidate  a  will,  must  be  of  such  a 

character  as  to  destroy  the  free  agency  of  the  testator,  and  sub- 
stitute another  person's  will  for  his  own.    Boggs  v.  Boggs,  48 
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3.  It  may  consist  in  constant  pressure  of  importunity  or  persuasion, 

whereby  the  mind  of  the  testator  is  not  left  free  to  act.  But  in 
such  case  there  must  be  such  a  degree  of  urgent  solicitation  that 
under  the  circumstances,  and  considering  the  testator's^condition 
of  mind  and  body,  he  was  too  weak  to  resist  it,  and  acted  under 
constraint  of  fear,  desire  for  peace,  or  some  other  motive  than 
affection  or  an  intelligent  sense  of  duty.    Id, 

4.  Although,  in  general,  confidential  relations  may  raise  strong  sus- 

picion of  undue  influence,  this  is  not  true  to  the  same  extent 
of  the  relation  of  husband  and  wife,  where  the  relation  has  sub- 
sisted for  a  long  time  under  circumstances  which  give  rise 
to  a  strong  legitimate  influence,  and  the  disposition  in  question 
is  not  unjust  or  unnatural.    Id. 

5.  The  burden  is  upon  the  contestant  to  establish  undue  influence, 

and  in  so  doing  it  is  not  enough  to  show  that  the  circumstances 
attending  execution  of  the  will  are  consistent  with  the  hypothesis 
of  its  having  been  obtained  by  undue  influence;  it  must  be  shown 
that  they  are  inconsistent  with  a  contrary  hypothesis.    Id. 

6.  Evidence  in  a  contest  of  a  will  whereby  testator  devised  his  prop- 

erty to  his  brothers  and  his  niece,  omitting  his  wife,  held  insuffi- 
cient to  invalidate  the  will  for  undue  influence  inducing  its 
execution.    Ames  v.  Ames,  536 

7.  A  will  is  not  invalid  as  induced  by  undue  influence  merely  because 

some  influence  was  exercised  which  tended  to  induce  testatrix  to 
make  the  will,  but  undue  influence  sufficient  to  overthrow  the  will 
must  have  been  the  cause  of  the  making  thereof.  Bacon  v.  Ba- 
con, 581 

8.  In  a  will  contest,  an  instruction  that  if  the  jury  should  find  that  the 

mental  capacity  of  the  testatrix  was  such  that  she  was  capable  of 
executing  a  will  if  left  to  herself,  and  free  from  outside  influence, 
and  should  also  find  that  some  influence  was  brought  to  bear  upon 
her  in  favor  of  the  will  or  certain  parts  of  it,  but  that  such  in- 
fluence would  not  be  sufficient  to  control  a  mind  in  its  normal 
condition,  so  that  neither  lack  of  mental  capacity  nor  the  influ- 
ence exerted  would  alone  be  sufficient  to  render  the  will  invalid, 
and  yet,  taking  the  two  together,  the  act  of  the  testatrix  in  mak- 
ing the  will  was  not  her  free  and  voluntary  act,  they  would  be 
warranted  in  finding  that  the  will  was  executed  under  undue 
influence,  was  improper,  because  in  effect  authorizing  the  jury  to 
find  that  undue  influence  was  used,  though  testatrix  was  of  sound 
mind,  and  no  undue  influence  was  used.    Id. 

9.  So  far  as  the  request  related  to  the  requirement  that  the  will  should 

be  the  free  and  voluntary  act  of  testatrix,  it  was  fully  covered  by  a 
charge  that  the  will  was  invalid  if  testatrix  had  testamentary  capac- 
ity, but  her  mind  was  so  controlled  that  an  entirely  different  will 
was  made  from  what  she  would  otherwise  have  made.    Id. 
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10.  The  fact  that  a  will  devising  testator's  property  to  his  wife  would 

not  have  been  made  except  at  her  request  does  not  show  undue 
influence  sufficient  to  invalidate  the  will;  but  there  must  be  in- 
fluence operating  to  cause  the  execution  of  the  will  which  subor- 
dinates testator's  will  to  the  will  of  the  person  exercising  the  in- 
fluence.   Perkins  v.  Perkins,  690 

11.  Evidence  that  a  wife  requested  a  third  person  to  attempt  to  induce 

her  husband  to  devise  his  property  to  her  is  strong  evidence  that  the 
husband  was  not  unduly  subject  to  her  influence.    Id. 

12.  The  fact  that  wills  executed  by  testator  before  his  last  sickness  named 

his  wife  as  sole  beneficiary  is  evidence,  in  a  contest  over  a  similar 
will  executed  in  his  last  sickness,  that  testator  had  a  deliberate  and 
intelligent  purpose  to  make  her  his  sole  beneficiary.    Id, 
See  Evidence. 

VENDOR  AND  VENDEE. 

See  Equitable  Conversion. 

VERDICT. 
I.  Where  there  was  evidence  that  the  testator  was  accustomed  to  draw 
wills,  and  that  he  drew  his  own,  with  a  perfect  attestation  clause, 
and  superintended  its  execution,  though  the  witnesses  were  unable 
to  state  in  whose  presence  they  signed  the  will,  and  it  did  not  ap- 
pear that  they  were  asked  to  sign  it  as  a  will,  it  was  error  to  take 
the  question  of  proper  execution  from  the  jury  and  direct  a  verdict 
for  contestant.    In  re  ClaAin's  Will,  7 

WASTE. 
I.  A  determinable  fee  in  land  was  devised  to  defendant  and  to  his  heirs 
and  assigns,  subject  to  become  absolute  at  his  death  in  case  he  left 
a  surviving  child,  but  to  pass  to  plaintiff  as  an  executory  devise  in 
case  the  son  died  without  surviving  children.  Thereafter  defendant 
opened  a  coal  mine,  and  commenced  to  have  the  coal  removed, 
though  such  coal  gave  the  land  its  chief  value.  After  the  son  had 
been  married  nine  years,  and  was  forty  years  old,  and  childless,  the 
plaintiff  commenced  suit  to  enjoin  the  removal  of  the  coal.  Held 
not  to  constitute  such  equitable  waste  as  would  authorize  the  grant- 
ing of  the  relief  prayed  for  at  the  suit  of  plaintiff,  as  it  did  not  ap- 
pear that  the  fee  would  not  become  absolute  in  defendant's  heirs, 
or  that  defendant  was  guilty  of  a  wanton  and  unconscious  abuse 
of  his  rights.    Gannon  v.  Peterson,  254 

WIDOW. 
I.  Where  testator  by  his  will  gave  his  widow  all  his  personal  estate  dur- 
ing her  widowhood,  and  to  others  all  of  the  property  that  might  re- 
vert to  his  estate,  the  widow  was  entitled  to  the  possession  of  all 
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such  property,  and  the  administrators  were  chargeable  with  only  so 
much  as  was  received  back  by  them.    Gee  v.  Hasbrouck,  172 

2.  Where  a  will  gives  a  widow  not  only  the  right  to  consume  the  estate 

if  necessary,  but  a  right  to  the  custody  as  well,  she  may  demand  it 
from  the  executor,  even  though  it  be  money.    Id. 

3.  Where  testator  by  his  will  left  all  his  estate  to  his  widow  during 

widowhood,  and  she  lived  with  one  of  the  executors,  promising  to 
pay  her  board,  the  value  of  such  board  should  be  allowed  him  in 
his  account,  being  equivalent  to  money  paid  for  her  support.    Id. 

4.  The  Wills  Act,  §  34  (3  Gen.  Stat,  p.  3763),  provides  that  where  a 

testator  devises  property  to  a  child  or  other  descendant,  or  to  a 
brother  or  sister,  or  any  descendant  of  a  brother  or  sister,  and  such 
devisee  dies  before  the  testator's  death,  survived  by  a  child  or  by 
•  the  descendants  of  such  child,  the  devise  shall  not  lapse,  but  shall 
vest  in  such  children  or  descendants,  etc.  Held,  that  the  widow 
of  testator's  brother  was  not  within  the  act,  and  that  a  devise  to 
her  lapsed  by  her  death  before  that  of  the  testator.  Canfield  v.  Can- 
field,  202 

5.  Under  Bums'  Rev.  Stat.  1901,  §  2648,  providing  that  if  a  man  die  tes- 

tate, leaving  a  widow,  one-third  of  his  personal  estate  shall  descend 
to  the  widow,  but  that  "  nothing  in  this  act  shall  be  construed  to 
reduce  the  interest  which  the  law  now  gives  a  widow  in  the  estate 
of  a  deceased  husband,"  and  section  2651,  giving  the  widow  the  whole 
estate  in  case  of  intestacy,  where  there  was  neither  children  nor 
parents  of  the  intestate,  the  widow  of  a  man  dying  testate  is  not 
entitled  to  his  entire  estate  upon  renouncing  the  will.  Murphey  v. 
Brown,  243 

6.  The  fact  that  a  wife  has  lived  apart  from  her  husband  for  several 

years  is  not  ground  for  refusing  to  her  an  allowance  out  of  his  per- 
sonal estate  on  his  decease,  under  Pub.  Stat.,  chap.  135,  §  2,  author- 
izing such  allowance,  "  having  regard  to  all  the  circumstances  of 
the  case."    Welch  v.  Welch,  579 

7.  Delay  of  a  widow  in  filing  petition  for  an  allowance  from  July  9, 

1899,  to  December  21,  1900,  accounted  for  by  the  fact  that  negotia- 
tions were  pending  between  her  and  the  heirs  for  a  compromise, 
was  not  ground  for  denial  thereof.    Id. 

8.  The  widow  not  having  elected  to  take  against  the  will,  but  having 

accepted  profits  accruing  from  the  management  of  the  estate  by  the 
executrix  imder  power  given  in  the  will  to  the  executrix  to  carry 
on  testator's  business,  the  widow's  interest,  declared  by  the  will  to 
be  what  she  would  be  entitled  to  under  the  intestate  laws,  is  sub- 
ject to  debts  contracted  by  the  executrix  in  carrying  on  the  business. 
Furst  V.  Armstrong,  699 

WILL. 

I.  Testator  need  not  place  his  name  on  the  will  in  the  presence  of  at- 
testing witnesses,  but  it  is  sufficient  if,  after  signing  it,  he  re- 
quests them  to  witness  his  signature.    In  re  Claflin*s  Will,  7 
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2.  Any  act  which  would  indicate  to  witnesses  that  testator  intends  to 

give  effect  to  a  paper  as  his  will  is  sufficient.    Id. 

3.  The  writing  and  signing  of  a  will  and  superintending  its  execution 

is  a  sufficient  publication  thereof  by  testator.    Id. 

4.  It  is  unnecessary  to  show  by  attesting  witnesses  that  when  they 

signed  they  knew  that  they  were  witnessing  a  will,  but  such  fact 
may  be  shown  by  other  witnesses,  or  inferred  from  circumstances. 
Id. 

5.  Where  signatures  of  witnesses  to  a  will  and  that  of  testator  are 

proved,  and  the  witnesses  fail  to  recollect  the  facts  essential  to 
execution,  and  the  attesting  clause  shows  compliance  with  all  the 
required  formalities,  it  is  prima  facie  evidence  of  the  due  execu- 
tion.   Id. 

6.  Under  Rev.  Stat.  1898,  fi  2290,  relative  to  the  revocation  of  wiUs, 

and  providing  that  nothing  therein  contained  shall  prevent  the 
"  revocation  implied  by  law  from  subsequent  changes  in  the  con- 
dition or  circumstances  of  the  testator,"  marriage  and  birth  of 
issue  operate  as  a  revocation  of  a  will  made  prior  to  such  marriage. 
Glascott  V.  Bragg,  213 

7.  Under  Rev.  Stat.  1898,  chap.  173,  l§  4021-4024,  providing  that,  for 

purposes  of  inheritance  and  succession,  an  adopted  child  shall  be 
deemed  in  law  as  if  he  had  been  born  in  lawful  wedlock  of  the 
parents  by  adoption,  marriage  and  adoption  of  a  child  operate  as 
a  revocation  of  a  will  previously  made,  exactly  as  though  siich 
adopted  child  had  been  issue  of  the  marriage.    Id. 

8.  A  writing  reciting  that  the  maker,  being  in  sound  mind,  "  declares 

this  to  be  my  last  will;  that  is,  after  my  lawful  debts  are  paid, 
*  *  *  I  give  J.  the  rest  of  my  property," —  does  not  constitute 
a  contract  between  the  parties,  no  obligation  being  assumed  by 
either,  and  may  be  revoked  by  the  maker.    Richardson  v.  Orth,    296 

9.  The  signature  of  witnesses  to  a  will  will  not  constitute  a  sufficient 

attestation  thereof  when  the  testatrix  does  not  indicate  to  them 
in  any  way  what  the  paper  is,  or  acknowledge  that  she  has  signed 
it,  or  that  it  was  intended  to  be  executed  by  her,  the  paper  being 
so  folded  that  the  witnesses  could  not  see  any  of  the  writing. 
Id. 

10.  The  will  of  a  woman  is  not  revoked  by  her  subsequent  marriage. 

The  rule  of  the  common  law  to  the  contrary  has  been  abrogated 
by  the  statute  conferring  upon  married  women  testamentary  ca- 
pacity.   Kelly  v.  Stevenson,  392 

11.  A  will  is  governed  by  the  law  in  force  at  testator's  death,  and  not 

at  its  execution.    In  re  Hopmeier,  526 

12.  Hill's  Annot.  Laws,  §  3069,  prescribes  that  every  will  "  shall  be  at- 

tested by  two  or  more  competent  witnesses  subscribing  their  names 
to  the  will  in  the  presence  of  the  testator."  Section  757  declares  that 
"  a  subscribing  witness  is  one  who  sees  a  writing  executed,  or  hears 
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it  acknowledged,  and  at  the  request  of  the  party  thereupon  signs 
his  name  as  a  witness."  Held,  that  where  an  attorney,  having  drawn 
up  a  will,  proposed  to  testator  that  he  and  his  stenographer  would 
witness  it,  if  satisfactory,  and  thereupon  called  her  from  an  adjoin- 
ing room  into  the  office,  where  they  both  sign^ed  it  in  testator's  pres- 
ence, and  without  objection  from  him,  there  was  a  sufficient  attesta- 
tion, though  testator  did  not  personally  request  the  stenographer 
to  witness  the  will,  and  may  not  have  heard  the  attorney  when  he 
invited  her  to  do  so.    Ames  v.  Ames,  536 

13.  There  is  a  revocation  of  a  will  where  it  is  defaced  and  mutilated  by 

vermin,  and  testator 'adopts  this  with  intent  to  revoke  the  will.  Cut- 
ler v.  Cutler,  559 

14.  Where  the  will  had  been  in  testator's  possession,  and  is  presented 

with  his  name  torn  off,  or  eaten  off  by  vermin,  the  propounders 
have  the  burden  of  showing  it  was  not  revoked.    Id. 

15.  It  is  immaterial  that  witnesses  sign  the  will  before  the  testator  does, 

where  all  sign  in  the  presence  of  each  other.    Id. 

16.  A  will  may  be  probated  at  any  time  within  ten  years  after  testator's 

death.    Reid's  Admr,  v.  Benge,  570 

17.  A  will  is  attested  in  testator's  presence,  the  table  on  which  it  is  placed 

being  in  his  light,  though  the- witnesses  stand  back  to  him,  so  that 
he  cannot  see  the  pen  or  the  hand  holding  the  pen.    In  re  Tobin,  658 

18.  Persons  who  were  present  when  the  will  was  executed  cannot  testify 

in  regard  thereto  on  proceedings  for  its  probate  opposed  by  the 
heirs;  they  being  parties  to  the  proceedings,  and  beneficiaries  and 
trustees  under  the  will.    Id. 

19.  In  the  absence  of  clear  proof  to  the  contrary,  it  will  be  presumed  the 

signing  of  a  will  by  testator  was  before  that  of  witnesses.  Flood 
V.  Kerwin,  672 

20.  A  will  giving  to  certain  persons  a  certain  forty  acres  of  land,  or  $1,000, 

is  not  void  on  its  face  for  uncertainty.    Id. 

See  Appeal;  Codicil;  Compromise;  Construction  of  Wills; 
Contract  to  Make  Will;  Costs;  Devises;  Evidence; 
Jurisdiction  ;  Testamentary  Capaoty  ;  Undue  In- 
fluence. 

See  Editorial  Note,  **  Revocation  by  Matilatioiiy  Cancellation,  or 
Destruction,"  565 

See  Editorial  Note,  **  When  Will  Void  for  Uncertainty  in  Quan- 
tity or  Amount,"  679 

WORDS  AND  PfiRASES. 

"  Heir."    Lester's  Estate,  180 

"  Issue."    Gannon  v.  Peterson,  254 

"  Her  heirs."  Wettach  v.  Horn,  416 

"And  his  heirs."    Zahriskie  v.  Huyler,  449 


J 


ijiitirfi 


